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In  the  natural  order  of  things,  property  must  in  a  generation 
pjiss  through  the  death  chute  symbolized  by  our  probate  courts. 

In  the  past  not  many  of  our  departing  citizens  left  behind  prop- 
erty in  excess  of  homestead  interests  and  exemptions,  but  this  con- 
dition is  rapidly  changing  and  with  the  progress  and  development 
of  our  State  our  citizens  are  acquiring  wealth  that  must  be  ad- 
ministered and  distributed  by  our  courts. 

This  must  necessarily  bring  the  probate  practice  into  greater 
prominence,  and  it  is  this  fact  that  suggested  the  necessity  for  a 
practical  work  on  the  administration  of  estates  in  Texas. 

The  probate  system  of  Texas  is  the  work  of  the  master  builders 
of  the  past,  and,  properly  administered,  is  a  most  efficient  method 
for  managing  and  distributing  the  estates  of  the  dead. 

A  close  examination  of  the  details  of  the  system  will  show  that 
the  entire  responsibility  for  a  speedy  and  honest  disposition  of 
estates  is  cast  upon  the  probate  judges.  It  demands  of  them  vigi- 
lance and  firmness  in  dealing  with  executors,  administrators  and 
guardians,  and  a  lack  of  these  judicial  virtues  means  that  the  in- 
terests of  distributees  must  suffer. 

Looking  back  on  the  administration  of  our  probate  laws  as  de- 
veloped in  the  decisions  of  our  courts,  we  find  that  they  were  obliged 
to  adopt  rules  of  construction  to  protect  parties  in  interest  from 
the  ignorance  and  neglect  of  the  probate  judges.  There  should 
be  no  reason  to  appeal  to  these  rules  in  the  future;  the  duties  of 
the  judge  are  so  clearly  defined  that  "he  who  runs  may  read," 
and  from  the  character  of  the  men  that  now  seek  this  honorable 
office,  I  think  it  may  be  safely  assumed  that  they  will  recognize 
the  fact  that  they  are  guardians  of  great  trusts,  and  will  demand 
from  executors,  administrators  and  giiardians  a  strict  performance 
of  their  duties. 

The  whole  purpose  of  the  law  is  to  avoid  unreasonable  delay  in 
paying  the  debte  and  distributing  the  residue,  and  every  provision 
has  been  made  to  effect  this  purpose. 

The  powers  given  to  demand  an  accounting  whenever  deemed 
necessary,  and  especially  an  annual  accounting,  when  the  adminis- 
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tration  is  prolonged,  are  given  to  enforce  honesty  and  should  be 
unfailingly  exercised  by  the  probate  judges,  and  any  false  senti- 
ment because  of  the  social  or  financial  position  of  the  executor, 
administrator  or  guardian  should  never  be  permitted  to  interfere 
with  making  the  demand  or  the  exercise  of.  the  power  given  to  en- 
force obedience  to  tlie  order. 

Respectfully. 

W.   S.   SiMKINS, 

Professor  of  Law,  University  of  Texas. 
Austin,  Texas,  August,  1908. 
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CHAPTEK  I. 

HISTORY  OF  THE  PROBATE  SYSTEM  IN  TEXAS. 

When  the  people  of  Texas  began  the  revolution  which  eventually 
resulted  in  a  declaration  of  independence  of  Mexico^  we  find  the 
judicial  powers  exercised  under  the  Constitutions  of  the  United 
States  of  Mexico  and  Coahuila  and  Texas,  towit:  Article  160, 
Constitution  of  the  United  States  of  Mexico,  and  Article  320,  Con- 
stitution of  Coahuila  and  Texas,  declaring  that  the  judicial  power 
shall  reside  in  the  tribunals  and  courts  of  justice  established  by 
this  Constitution. 

By  Decree  277,  April  17,  1834,  it  was  provided  that  Texas  should 
be  formed  into  one  judicial  circuit,  to  be  known  as  "The  Superior 
Judicial  Court  of  Texas."  In  November,  1835,  this  plan  of  gov- 
ernment was  succeeded  by  a  Provisional  Government  for  Texas, 
then  a  State  of  Mexico.  The  plan  and  powers  of  this  government 
were  declared  in  a  Constitution,  which,  by  Article  V,  provided  for 
a  provisional  judiciary,  under  which  a  first  and  second  judge  were 
to  be  nominated  by  the  Council,  and  commissioned  by  the  Governor, 
for  each  jurisdiction  represented,  or  may  hereafter  be  represented, 
in  the  House  of  Delegates.  The  courts  thus  to  be  established  in 
the  various  municipalities,  among  other  powers,  were,  by  Article 
VI  of  the  Provisional  Government  of  Texas,  authorized  to  exercise 
full  testamentary  powers. 

By  an  ordinance  of  the  Consultation,  or  General  Council,  elected 
to  administer  in  connection  with  the  Governor  the  civil  and  mili- 
tary affairs  of  the  State  of  Texas,  it  was  provided  that  all  proceed- 
ings relative  to  successions,  matters  of  probate,  etc.,  shall  be  regu- 
lated and  governed  agreeably  to  the  principles  and  laws  of  the 
State  of  Louisiana  or  similar  cases,  Flores  vs.  Howth,  5  T.,  332 ; 
Houston  vs.  Killough,  80  T.,  297;  Hartley's  Digest,  Art.  983;  but  it 
was  decided  that  this  article  controlled  only  the  law  of  procedure 
in  the  settlement  of  successions,  and  did  not  furnish  the  rule  of 
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decision  in  the  general  administration  of  the  estate,  between  the 
estate  and  third  persons.  Kegans  vs.  Alcorn,  9  T.,  25-26;  24  T., 
478.  This  ordinance  was  repealed,  however,  by  Act  of  February  5, 
1840.    Burdette  vs.  Sillsbee,  15  T.,  605. 

The  Provisional  Government  was  followed  by  the  Republic,  and 
a  Constitution  adopted  March  17,  1836,  providing,  in  Article  VI, 
Section  1,  that  the  judicial  powers  of  the  government  shall  be 
vested  in  one  Supreme  Court,  and  such  other  inferior  courts  as 
Congress  may  from  time  to  time  ordain  and  establish. 

By  Sections  2  and  10,  district,  county  and  justice  courts  were 
provided  for. 

By  Section  1  of  the  schedule  set  forth  in  thai  Constitution,  all 
laws  then  in  force,  and  not  inconsistent  with  the  Constitution,  were 
declared  in  full  force  until  repealed. 

In  December,  1836,  the  Congress  of  the  Republic  passed  an  act 
organizing  the  county  courts  and  defining  the  powers  and  juris- 
diction of  the  same.  County  courts  were  organized  in  each  county, 
and  officers  of  said  court  designated  as  one  chief  justice  and  two 
associate  justices,  the  latter  selected  from  the  justices  of  the  peace 
of  the  county  by  a  majority  of  that  body,  while  the  chief  justice 
was  elected  by  Congress. 

By  Section  24  of  the  act  the  chief  justices  of  the  county  court 
were  made  probate  judges  of  their  respective  counties,  and  em- 
powered to  take  probate  of  wills,  grant  letters  of  administration  on 
the  estate  of  deceased  residents  of  the  county,  also  to  appoint 
guardians  to  minors,  idiots,  and  lunatics ;  but  in  settling  accounts 
of  executors,  administrators,  and  guardians,  they  were  required 
to  act  in  conjunction  with  the  associate  justices;  and  in  all  testa- 
mentary and  other  matters  appertaining  to. a  probate  court,  the 
chief  justices  had  full  jurisdiction  in  their  respective  counties. 

By  Section  26,  the  district  court  was  made  the  court  of  appeals 
in  probate  matters.  Regular  terms  of  the  court  were  to  be  held 
monthly,  with  power  to  hold  special  terms  after  ten  days  notice. 
All  probate  business  pending  in  the  primary  courts  under  the  Pro- 
visional Government  was  transferred  to  the  probate  courts  thus 
organized. 

By  Act  of  June  12,  1837,  GammePs  Early  Laws,  p.  1333,  the 
associate  justices  could  act  in  probate  matters  in  the  absence 
or  inability  of  the  chief  justice  to  act.    24  T.,  663. 

With  the  exception  of  an  act  regulating  sales  of  administrators 
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and  guardians,  January  23,  1839;  Hartley's  Digest,  Arts.  991- 
992  and  994;  and  Article  993,  declaring  it  unlawful  for  officers 
of  courts  to  receive  letters  of  administration,  no  act  was  passed 
regulating  the  duties  of  probate  courts  and  the  settlement  of 
successions  until  February  5,  1840;  so  the  laws  governing  the 
administration  of  estates  from  December  20,  1836,  to  February  6, 
1840,  were  the  civil  laws  of  Spain  and  Mexico,  which  may  be  found 
tersely  stated  in  "Schmidt's  Civil  Law  of  Spain  and  Mexico,"  and 
which  from  time  to  time  will  be  referred  to,  in  tracing  the  source 
of  many  rules  applicable  todayin  the  administration  and  distribu- 
tion of  estates.    See  Houston  vs.  Killough,  80  T.,  296. 

The  Act  of  February  5,  1840,  more  fully  regulating  the  duties 
of  probate  courts  and  prescribing  the  mode  of  procedure  in  pro- 
bate courts,  thereby  repealing  the  ordinance  of  the  Consultation, 
adopting  the  Louisiana  Code  as  the  mode  of  procedure  in  probate 
courts,  was  the  beginning  of  the  independent  system  of  probate 
procedure  and  practice  in  the  administration  of  estates  in  Texas. 
It  was  a  general  probate  law,  and  repealed  all  laws  in  conflict  with 
it,  as  enacted  by  Section  72,  the  last  section  of  the  act. 

This  act  was  frequently  amended  between  its  passage  and  the 
year  1848,  when  an  entire  system  was  adopted  repealing  all  formoj 
laws.    The  amendments  to  the  Act  of  1840  were  as  follows : 

There  were  three  amendments  in  1841  regulating  sales  under 
decrees  of  probate  courts.  Hartley's  Digest,  Arts.  1055-1057. 
These  amendments  were  repealed  January  14,  1843,  by  an  act  in- 
tended as  a  substitute  for  all  previous  acts  regulating  probate  sales. 
Hartley's  Digest,  Arts.  1058-1060. 

By  Act  of  January  9,  1843,  Hartley's  Digest,  Art.  1061,  such 
properties  of  the  estate  were  exempted  from  sale  to  pay  debts,  as 
were  exempted  from  sales  under  execution  by  Act  of  January  25, 
1839. 

By  Act  of  January,  1843,  Hartley's  Digest,  Art.  1067,  executors, 
administrators  and  guardians  were  forbidden  to  sell  any  other  than 
perishable  property  belonging  to  an  estate,  and  except  upon  appli- 
cation an  administrator  could  not  be  required  to  settle  his  accounts. 
See  Thompson  s.  Buckly,  1  T.^  33,  for  construction  of  the  act. 

By  Act  of  February  2,  1844,  Hartley's  Digest,  Art.  1069,  it  was 
provided  that  when  the  time  to  settle  an  estate  was  extended  beyond 
the  twelve  months  provided  by  the  Act  of  1840,  that  no  new  bond 
should  be  required  by  the  administrator,  and  that  the  original  bond 
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should  be  binding  until  the  final  settlement  of  the  estate.  By  the 
second  section  of  the  same  act.  Hartley's  Digest,  Art.  1070,  it  was 
provided  that  courts  of  probate  should  have  jurisdiction  to  specifi- 
cally perform  the  contracts  of  the  deceased  to  convey  lands;  giving 
however  to  minor  heirs  three  years  after  the  removal  of  disabilities 
to  attack  and  set  aside  for  fraud  deeds  made  by  virtue  of  the  act. 

By  Section  4  of  this  act  the  district  court  was  given  concurrent 
jurisdiction  to  enforce  specific  performance  of  obligations  of  the 
deceased  to  convey  land. 

By  Section  5  executors,  administrators  and  guardians  were  per- 
mitted to  bring  actions  of  trespass  to  try  title  to  recover  possession 
of  any  lands  belonging  to  the  estate  held  adversely  by  others. 

By  Act  of  February  3, 1844,  Hartley's  Digest,  Art  1075,  the  mode 
of  settling  the  claims  of  creditors  of  the  estate  was  provided  for,  and 
executors  and  administrators  were  allowed  in  settlement  of  their 
accounts  all  payments  made  in  compliance  with  the  provisions  of 
this  act. 

These  amendments  to  the  probate  law  of  1840  passed  between 
the  passage  of  the  act  and  the  Act  of  May  11,  1846,  entitled  "An 
Act  to  organize  probate  courts,"  passed  after  Texas  became  a  State 
of  the  American  Union. 

By  an  ordinance  of  the  convention  representing  the  citizenship 
of  the  Bepublic,  it  was  on  July  4, 1845,  ordained  and  declared  that 
the  proposals,  conditions  and  guarantees  contained  in  the  resolu- 
tions of  the  Congress  of  the  United  States  passed  March  1,  1845, 
were  accepted;  and  on  December  29,  1845,  by  joint  resolution  of 
the  Congress  of  the  United  States,  Texas  was  admitted  into  the 
Union  and  declared  to  be  one  of  the  United  States. 

On  the  16th  of  February,  1846,  the  State  government  was  or- 
ganized, and  among  the  first  acts  passed  by  the  Legislature  was  the 
Act  of  May  11,  1846,  entitled  "An  Act  to  organize  probate  courts/' 
This  new  probate  law  was  passed  in  pursuance  of  the  fifteenth  sec- 
tion of  the  Constitution  of  the  State  of  Texas,  adopted  August  27, 
1845.  By  that  section  it  was  provided :  "That  inferior  tribunals 
shall  be  established  in  each  county  for  appointing  guardians,  grants 
ing  letters  testamentary  and  of  administration,  for  settling  the  ac- 
counts of  executors,  administrators  and  guardians,  and  for  the 
transaction  of  business  appertaining  to  estates;  and  the  district 
courts  shall  have  original  and  appellate  jurisdiction  and  general  con- 
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iroi  over  executors,  administrators,  gvardians  and  minors,  under 
such  regulations  as  fno/y  be  prescribed  by  law." 

The  Act  of  May  11,  1846,  was  a  short  act,  containing  about 
twenty-seven  sections,  bat  it  repealed  all  laws  and  parts  of  laws 
heretofore  in  force  relative  to  the  duties  of  probate  courts  and  the 
settlement  of  successions,  and  required  the  unfinished  business  of 
all  pending  estates  to  be  settled  in  accordance  with  its  provisions. 
See  Hartley's  Digest^  Arts.  1083  to  1108.  This  act  took  effect  about 
July  10, 1846,  but  was  entirely  superseded  by  the  Act  of  March  20, 
1848,  entitled  "An  Act  to  regulate  proceedings  in  the  county 
courts  pertaining  to  the  estates  of  deceased  persons.'^ 

The  Act  of  1848  took  effect  the  first  Monday  in  August,  1848, 
and  on  and  after  that  date  the  Act  of  1846  was  entirely  repealed, 
having  been  in  force  two  years,  and  without  amendment  from  its 
passage  to  its  repeal.  This  Act  of  1848  contained  137  sections,  and 
was  intended  to  be  a  complete  system  of  procedure,  administration 
and  distribution  of  the  estate  of  the  deceased,  whether  testate  or 
intestate. 

In  this  brief  historical  view  of  the  probate  system  of  the  State, 
it  is  not  necessary  to  give  here  a  synopsis  of  this  act,  as  the  Act 
of  August  9,  1876,  under  which  estates  are  now  administered,  was 
only  a  reproduction  of  this  Act  of  1848,  every  clause  of  which  will 
be  stated  and  discussed  in  the  progress  of  this  work.  Sufiice  it  to 
say,  that  the  Act  of  1848  gave  to  the  county- court  the  power  to 
take  probate  of  wills,  appoint  guardians,  grant  letters  testamentary 
and  of  administration,  to  settle  accounts  of  executors,  administra- 
tors and  guardians,  and  to  transact  all  business  pertaining  to 
estates  of  deceased  persons,  minors,  lunatics;  and  to  settle  parti- 
tion and  distribute  such  estates.  Hartley's  Digest,  Art.  1110  et  seq. 
It  was  sufficiently  broad  to  admit  an  administration  to  be  granted 
in  all  cases  where  the  general  purpose  of  a  probate  system  would 
require  it,  and  was  a  thorough  revision,  amendment  and  consoli- 
dation of  former  probate  laws  and  systems.  Green  vs.  Rugely, 
23  T.,  548. 

The  Act  of  1848,  with  amendments  to  be  found  in  Hartley's 
Digest,  Arts.  1263-1279,  1318,  1331,  1354,  1371,  1400,  was  in 
force  imtil  August  15,  1870,  when  a  probate  act  in  pursuance  of  the 
provisions  of  the  Constitution  of  1869  was  passed,  and  the  probate 
jurisdiction  was  taken  away  from  the  county  courts  and  transferred 
to  the  district  courts,  under  Article  5,  Section  7  of  that  instrument. 
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which  provided :  "That  the  district  court  should  also  have  original 
and  exclusive  jurisdiction  for  the  probate  of  wills,  for  appointing 
guardians,  granting  letters  testamentary  and  of  administration, 
settling  accounts,  and  the  transaction  of  all  business  pertaining  to 
estates,  etc.,  under  regulations  prescribed  by  law.^^ 

While  this  Constitution  was  ratified  by  the  people  between  the 
1st  and  4th  of  December,  1869,  it  was  declared  by  the  Supreme 
Court,  in  86  T.,  51,  to  be  subordinate  to  the  military  government 
which  was  in  full  power,  until  April  16,  1870,  and  the  county  courts 
rightfully  exercised  jurisdiction  over  the  administration  of  estates 
until  April  16,  1870. 

As  stated,  the  probate  act  under  the  Constitution  of  1869  was 
passed  August  15,  1870,  PaschaFs  Digest,  Arts.  5462-5792,  and  re- 
pealed the  Act  of  1848  and  its  amendments,  and  was  in  force  until 
August  9,  1876,  when  a  new  probate  act  under  a  new  Constitution 
restored  the  probate  jurisdiction  to  the  county  court,  where  it  has 
remained. 

By  the  Act  of  1870  full  probate  powers  were  granted  to  the  dis- 
trict court,  and  its  jurisdiction  while  sitting  in  probate  matters  was 
limited  only  to  such  special  jurisdiction  which  could  be  exercised 
only  by  a  probate  court,  and  could  not  exercise  its  general  law  and 
equity  powers  as  a  district  court.    Mayo  vs.  Tudor,  74  T.,  471. 

The  Act  of  1870  produced  a  total  change  in  administering  pro- 
bate matters.  The'clerks  of  the  district  courts  were  authorized 
to  exercise  in  vacation  much  of  the  jurisdiction  of  these  courts  as 
probate  courts,  in  that  during  vacation  they  could  probate  wills, 
grant  letters  testamentary  and  of  administration  and  guardianship; 
approve  all  bonds  of  executors,  administrators  and  guardians;  file, 
approve  and  record  inventories  and  appraisements;  pass  upon  an- 
nual and  final  exhibits;  approve  or  disapprove  claims;  and  to 
examine  and  pass  upon  sales  of  property  of  the  estate.  This  exten- 
sive jurisdiction  was  granted  to  clerks  of  the  district  courts  to  bo 
exercised  in  vacation,  but  contested  issues  of  law  were  to  be  held 
up  for  trial  at  the  next  regular  term  of  the  district  court ;  and  it 
was  further  provided  for  a  general  control  over  the  acts  of  these 
clerks  by  the  judges  of  the  district  courts.  PaschaFs  Digest,  Arts. 
4562-5792,  6890-6993.  Fortunately,  the  life  of  this  vicious  system 
was  brief;  Texas  passed  from  under  the  cloud  of  reconstruction 
and  came  to  her  own  again. 

A  constitutional  convention  called  together  by  the  untrammeled 
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vote  of  her  citizens,  in  September,  1875,  formed  the  Constitution 
under  which  we  now  live,  which  was  ratified  by  the  people  in  1876. 
By  this  Constitution  the  probate  jurigdiction  was  restored  to  the 
county  courts.  It  provided  that  the  county  court  should  have  the 
general  jurisdiction  of  a  probate  court.  They  were  authorized  to 
probate  wills,  appoint  guardians  of  minors,  lunatics,  idiots  and 
drunkards;  grant  letters  testamentary  and  of  administration;  set- 
tle accounts,  etc.,  and  transact  all  business  appertaining  to  the 
estates  of  deceased  persons,  minors,  lunatics,  etc.,  including  the 
settlement,  partition  and  distribution  of  the  estates  of  deceased 
I>ersons.    Const.  1876,  Art.  5,  Sec.  16. 

Section  16  was  amended  in  1891,  but  no  change  was  made  in 
the  probate  jurisdiction  of  the  court.  Under  the  jurisdictional 
powers  granted  to  county  courts  by  this  Constitution,  the  Legis- 
lature, August  9,  1876,  framed  a  complete  system  of  procedure 
and  laws  for  the.  administration  of  estates  in  Texas.  It  will  be  seen 
that  the  powers  granted  by  the  Constitution  of  1876  to  coimty 
courts  as  courts  of  probate  were  similar  to  the  powers  given  in  the 
Constitution  of  1845;  and  that  the  Law  of  1876  is  only  a  repro- 
duction of  the  Law  of  1848,  so  that  the  decisions  of  the  Texas 
courts  construing  the  Law  of  1848  are  applicable  in  construing 
the  Law  of  August  9,  1876,  which  with  the  amendments  consti- 
tutes our  present  probate  law. 

This  Act  of  1876  was  intended  by  the  Legislature  to  be  a  plain 
and  definite  system  of  rules  to  govern  executors  and  administrators 
in  the  discharge  of  their  duties,  and  to  make  it  possible  for  the  lay- 
man to  perform  his  duties  without  appealing  for  instruction 
from  the  court  in  the  various  steps  to  be  taken.  Minter  vs.  Burnett, 
90  T.,  252-253. 

In  discussing  the  act  and  amendments  I  will  refer  only  to  the 
article  numbers  given  in  Batts'  Annotated  Civil  Statutes  of  Texas, 
unless  otherwise  stated. 

Having  given  a  brief  history  of  the  probate  system  of  Texas,  I 
will  now  discuss  probate  jurisdiction  and  how  distributed. 
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CHAPTER  II. 

PROBATE   JURISDICTION   OF  COUNTY  COURTS. 

Jurisdiction. 

As  already  seen,  the  jurisdiction  of  the  county  court  as  a  court 
of  probate  is  fixed  by  Article  5,  Section  16,  as  amended  Sep- 
tember 22,  1891,  and  embodied  in  Revised  Statutes,  Article  1840, 
and  amounts,  in  effect,  to  full  control  over  the  estates  of  the  dece- 
dents. Moore  vs.  Mertz,  85  S.  W.  R.,  313 ;  Roy  vs.  Whitaker,  60 
S.  W.  R.,  492. 

Article  6,  Section  16,  as  amended  September  22,  1891,  provides: 
"That  county  courts  shall  have  the  general  jurisdiction  of  a  pro^ 
bate  court.  They  shall  probate  wills;  appoint  guardians  of  minors, 
idiots,  lunatics,  persons  non  compos  mentis  and  common  drunkards: 
grant  letters  testamentary  and  of  administration;  settle  the  ac- 
counts of  executors;  transact  all  business  appertaining  to  deceased 
persons;  minors,  lunatics,  persons  non  compos  mentis  and  common 
drunkards,  including  the  settlement,  partition  and  distribution  of 
estates  of  deceased  persons/'  etc.  AUardyce  vs.  Hamilton,  70 
S.  W.  R.,  76. 

Article  5,  Section  8,  as  changed  by  amendment  of  September  22, 
1891,  provides  that:  "The  district  court  shall  have  appellate  juris- 
diction and  general  control  over  executors,  administrators  and 
guardians  and  minors,  under  such  regulations  as  may  be  prescribed 
by  law.'* 

The  language  of  Article  5,  Section  16,  is  adopted  in  Article 
1840,  Rev.  Stats.,  which  was  also  the  language  of  Section  2 
of  the  Act  of  March  16,  1848.  Again,  Article  1841,  Rev.  Stats., 
adopted  verbatim  the  language  of  Section  8,  Article  5  of  the  Con- 
stitution as  stated  above.    See,  also.  Article  1099,  Rev.  Stats. 

We  have,  then,  by  the  Constitution  and  statutes,  the  powers  of 
the  county  court  as  a  court  of  probate  distinctly  defined:  First, 
to  probate  wills;  second,  to  grant  letters  testamentary;  third,  to 
grant  letters  of  administration;  fourth,  to  settle  the  accounts  of 
executors,  administrators,  guardians,  etc.;  fifth,  to  transact  all 
business  pertaining  to  the  estate  of  deceased  persons,  including 
settlement,  partition  and  distribution. 
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By  Article  1842,  Kev.  Stats.,  the  exercise  of  the  powers  as  to  pro- 
bating wills,  or  the  appointing  of  an  administrator,  depends  upon 
death,  as  said  article  provides  that  the  probate  of  a  will  or  the  ad- 
ministration of  an  estate  of  a  live  man  is  void.  Schleicher  vs. 
Gutbrod,  34  S.  W.  E.,  657;  18  T.,  195;  15  T.,.  617. 

The  Nature  of  the  Jurisdiction, 

Within  the  powers  as  above  stated,  the  county  court  as  a  court 
of  probate  is  a  court  of  general  jurisdiction  and  alone  has  jurisdic- 
tion and  control  over  the  matters  enumerated  in  the  statutes.  Alt- 
gelt  vs.  McManus,  70  S.  W.  R.,  462;  Bouldin  vs.  Miller,  87  T., 
359 ;  Weems  vs.  Masterson,  80  T.,  46 ;  Crawford  vs.  McDonald,  88 
T.,  630;  Hudson  vs.  Jernegan,  39  T.,  588;  see  also  18  T.,  179; 
49  T.,  715-741;  4  T.  C.  A.,  511;  70  T.,  540;  4  T.,  445;  54  T.,  78; 
67  T.,  368;  42  T.,  314;  1  U.  C,  632;  27  T.,  496;  95  S.  W.  R.,  623; 
59  T.,  585 ;  60  S.  W.  R.,  466.  So  much  so,  that  its  judgments 
can  not  be  collaterally  attacked.  Authorities  above,  Templeton  vs. 
Ferguson,  89  T.,  55 ;  50  S.  W.  R.,  580 ;  88  S.  W.  R.,  632 ;  Chap- 
man vs.  Bute,  4  T.  C.  A.,  511 ;  439-445.  Mills  vs.  Hemdon,  60  T., 
353;  77  T.,  90-617;  82  T.,  63;  62  T.,  685;  41  T.,  278;  46  T.,  472; 
27  S.  W.  R.,  819;  31  S.  W.  R.,  835;  40  S.  W.  R.,  1011;  30 

5.  W.  R.,  389. 

These  courts  in  respect  of  their  judgments  are  governed  by  the 
same  rules  which  determine  the  finality  and  effect  of  the  judgments 
of  other  courts  of  general  jurisdiction,  after  the  term  has  passed. 
Heath  vs.  Lane,  62  T.,  694.  And  all  orders  made  in  the  course 
of  an  administration  of  an  estate  are  treated  as  final  judgments, 
and  may  be  appealed  from  as  such,  Rhul  vs.  Kaufman,  65  T.,  723 ; 
110  S.  W.  R.,  762;  30  S.  W.  R.,  963;  but  the  ymust  be  entered  of 
record,  or  they  are  void.    32  T.  C.  A.,  177;  Kelsey  vs.  Trisler,  74 

6.  W.  R.,  ee  ;31ackwood  vs.  Blackwood,  92  T.,  478 ;  Art.  1853,  Rev. 
State.;  75  S.  W.  R.,  17;  97  T.,  60;  22  T.,  687. 

Of  course,  like  courts  of  general  jurisdiction,  it  must  have  juris- 
diction of  parties  and  subject  matter  to  protect  its  judgments  from 
collateral  attack.  Crawford  vs.  McDonald,  88  T.,  631 ;  55  S.  W.  R., 
503 ;  62  S.  W.  R.,  82 ;  but  their  judgments  have  also  all  the  pre- 
sumptions of  the  law  in  their  favor,  that  the  jurisdictional  facts 
existed.  87  T.,  359 ;  88  T.,  630 ;  Templeton  vs.  Ferguson,  89  T., 
55;  Hill  vs.  Grant,  44  S.  W.  R.,  1018;  Holland  vs.  Ferris,  107 
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S.  W.  R.,  102;  see  also  91  T.,  624;  34  S.  W.  R.,  392;  54  T.,  84; 
58  T.,  348;  82  T.,  63;  49  T.,  604-716;  4  T.  C.  A.,  611. 

A  person  recognized'  as  administrator  can  not  be  attacked  col- 
laterally in  a  sale  made  by  him.  22  S.  W.  R./984.  Where,  how- 
ever, it  is  apparent  from  the  record  that  the  order  entered  is  not 
within  the  granted  powers,  or  the  court  has  no  jurisdiction  of  the 
person  or  the  subject  matter,  then  such  judgment  can  be  attacked 
collaterally.  Francis  vs.  North  Cole,  6  T.,  196;  Withers  vs.  Pat- 
terson, 27  T.,  491 ;  Marks  vs.  Hill,  46  T.,  351 ;  Chapman  vs.  Bute, 
23  S.  W.  R.,  516;  70  T.,  540;  49  T.,  604;  Stafford  vs.  Harris,  82 
T.,  184;  106  S.  W.  R.,  876;  Templeton  vs.  Ferguson,  89  T.,  57; 
107  S.  W.  R.,  923. 

And  here  we  must  draw  the  distinction  between  the  void  and 
voidable  judgment  which  is  the  test  of  collateral  attack.  See  Dunn 
vs.  Taylor,  94  S.  W.  R.,  349.  With  the  exception  of  Crawford  vs. 
McDonald,  33  S.  W.  R.,  326,  the  declaration  that  a  void  judgment 
could  be  attacked  collaterally  has  been  the  rule  of  decision.  It  is 
said  in  Milam  County  vs.  Robertson,  47  T.,  222,  that  a  void  judg- 
ment is  an  absolute  nullity,  and  can  have  no  binding  force  on  any 
one,  either  in  the  court  in  which  it  is  rendered  or  in  anv  other 
where  it  may  be  an  issue.  Again,  in  Moore  vs.  Perry,  56  S.  W.  R., 
121,  the  decision  is  reaffirmed. 

In  Binder  vs.  Darrow,  72  T.,  94,  it  is  declared  that  where  a  judg- 
ment is  void  the  proceeding  to  have  it  declared  void  need  not  be 
brought  in  the  court  rendering  the  judgment.  62  S.  W.  R.,  822. 
In  25  T.  Supp.,  136,  and  Glass  vs.  Smith,  66  T.,  550,  it  is  declared 
that  void  judgment  is  unavailable  for  any  purpose.  Dunn  vs.  Tay- 
lor, 94  S.  W.  R.,  349.  But  it  is  useless  to  multiply  authorities 
establishing  this  familiar  rule. 

Assuming  that  a  void  judgment  is  waste  paper,  our  inquiry 
should  be  when  is  a  judgment  void,  and  subject  to  collateral  attack. 
In  Dunn  vs.  Taylor,  94  S.  W.  R,  349,  the  rule  has  been  evolved 
from  the  authorities  therein  cited :  "That  any  judgment  not  con- 
taining evidence  in  its  record  of  its  own  invalidity  should  never 
be  termed  void,  for  whenever  it  is  necessary  to  offer  evidence  aliunde 
to  prove  it  void,  it  must  necessarily  be  only  a  voidable  judgment, 
and  can  not  be  collaterally  attacked.  This  is  illustrated  by  a  case 
where  there  has  been  no  service,  yet  the  record  reciting  personal 
service,  the  judgment  is  only  voidable. 

We  take,  then,  the  converse  of  the  proposition,  that  a  judgment 
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is  void  where  its  own  record  affirmatively  shows  the  existence  of 
conditions  nnder  which  the  court  had  no  jurisdiction  over  the  sub- 
ject matter,  or  the  person  of  the  defendant.  Stegall  vs.  Huff,  54 
T.,  193;  64  T.,  118;  60  S.  W.  R.,  476;  77  T.,  544;  Roy  vs.  Whit- 
aker,  50  S.  W.  R.,  492.  Thus  it  must  appear  from  the  record  that 
there  is  a  fundamental  lack  of  jurisdiction  or  the  absence  of  facts 
giving  jurisdiction  in  the*  particular  case,  Templeton  vs.  Fergu- 
son, 33  S.  W.  R.,  329 ;  106  S.  W.  R.,  876 ;  and  this  appearing  there 
can  be  no  presumptions  in  favor  of  validity ;  but  the  presumption  of 
correctness  is  not  overcome  by  absence  of  papers.  107  S.  W.  R., 
923. 

It  is  not  within  the  province  of  this  work  to  lay  down  more  than 
the  general  test  above  given  which  is  equally  applicable  to  the  judg- 
ments of  probate  courts  as  to  ordinary  courts  whose  jurisdiction  is 
controlled  by  the  Constitution  and  the  statutes. 

When  Jurisdiction  Begins  and  Ends. 

The  probate  court  obtains  jurisdiction  of  an  estate  when  the  ad- 
ministration is  properly  opened,  Heath  vs.  Lane,  62  T.,  686; 
Hirschfield  vs.  Brown,  30  S.  W.  R.,  963 ;  and  its  jurisdiction  ends 
when  the  administration  is  closed  legally.  Loug  vs.  Wooter,  45 
S.  W.  R.,  165.  Thus  it  would  have  no  jurisdiction  to  set  aside  a 
probate  sale  of  land  after  the  administration  is  closed.  Nicholson 
vs.  Harvey,  25  S.  W.  R.,  459.  Nor  to  order  an  additional  inven- 
tory. 45  S.  W.  R.,  430.  And  where  the  estate  has  been  improperly 
administered,  suit  must  be  brought  in  another  court  if  the  admin- 
istration is  closed,  Long  vs.  Wooter,  45  S.  W.  R.,  167;  14  T.,  140; 
70  T.,  71 ;  but  it  can  set  aside  a  sale  after  the  term  has  expired 
for  want  of  jurisdiction,  or  fraud.  Hicks  vs.  Olliver,  78  T., 
333. 

Effect  of  Taking  Jurisdiction  as  Notice. 

After  it  has  obtained  jurisdiction,  its  proceedings  are  in  rem, 
Hirschfield  vs.  Brown,  30  S.  W.  R.,  963 ;  4  T.,  431 ;  75  T.,  527 ;  so 
that  all  who  are  interested  in  the  estate  are  deemed  parties,  and 
bound  by  its  decrees.  Porter  vs.  Sweeney,  ,61  T.,  215;  53  T.,  479, 
483;  30  S.  W.  R.,  963;  66  T.,  638;  78  S.  W.  R.,  726.  In  75  T., 
524,  it  is  held,  all  persons  who  are  distributees  are  bound  by 
orders  of  the  probate  court,  and  its  judgments  are  subject  only  to 
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the  objection  of  want  of  jurisdiction.     Lynch  vs.  Baxter^  4  T., 
446 ;  16  T.,  560. 

Thus,  briefly,  is  presented  the  general  jurisdiction  of  county 
courts,  as  courts  of  probate,  to  be  fully  applied  and  illustrated  as  we 
progress,  in  the  discussion  of  the  several  and  distinct  grants  of 
power  given  by  the  Constitution  and  statutes. 
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CHAPTER  III. 

JURISDICTION  OF  THE  DISTRICT  COURT  IN  PROBATE  MATTERS. 

As  we  have  seen,  Section  8,  of  Article  5,  of  the  Constitution  of 
1876,  as  amended  September  22,  1891,  provided:  "That  the  dis- 
trict court  should  have  appellate  jurisdiction  and  general  control 
in  probate  matters  over  the  county  court,  established  in  each  county 
for  appointing  guardians,  granting  letters  testamentary  and  of  ad- 
ministration, probating  wills,  settling  accounts,  etc.;  and  original 
jurisdiction  and  general  control  over  executors,  administrators, 
guardians  and  minors,  under  such  regulations  as  may  be  prescribed 
by  law."  This  amendment  to  the  Constitution  was  embodied  in 
Article  1841  and  Article  1099,  Rev.  Stats.,  fixing  the  jurisdiction 
of  the  district  court. 

By  Article  4,  Section  15,  of  the  Constitution  of  1845,  and  Sec- 
tion 3  of  the  Probate  Act  of  1848,  the  district  court  had  been  given 
originai  and  appellate  jurisdiction  and  general  control  over  county 
courts  as  courts  of  probate,  and  original  jurisdiction  and  control 
over  executors,  administrators,  guardians  and  minors,  under  such 
regulations  as  may  be  prescribed  by  law.  It  is  thus  seen  that  the 
Constitution  of  1845,  and  the  Probate  Act  of  1848,  gave  the  dis- 
trict court  original  as  well  as  appellate  jurisdiction  and  also  a  gen- 
eral control  over  the  county  courts  as  courts  of  probate. 

The  eases  between  1845  and  1870  recognized  the  existence  of 
this  original  jurisdiction,  as  well  as  the  general  control,  in  this, 
that  any  one  interested  in  an  estate  could  maintain  an  original 
action  in  the  district  court  to  revise  or  vacate  an  order  of  the 
county  court  sitting  in  probate.  Heath  vs.  Layne,  62  T.,  686;  10 
T.,  86-530;  11  T.,  676;  5  T.,  283.  Between  1870  and  1875  the 
entire  probate  jurisdiction  had  been  transferred  to  the  district 
courts  as  has  been  stated.  Pelham  vs.  Murray,  64  T.,  481.  Since 
the  adoption  of  the  Constitution  and  Probate  Law  of  1876,  which 
has  left  out  the  words  ^^original  jurisdiction,"  the  district  courts 
have  only  an  appellate  jurisdiction  and  general  control  over  the 
probate  courts.  Const.,  Art.  5,  Sees.  8-16 ;  60  T.,  46 ;  62  T.,  694 ; 
64  T.,  589;  Altgelt  vs.  McManus,  70  S.  W.  R.,  462.  But  the 
present   Constitution  adopting  the  language  of  the  Constitution 
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of  1845,  Section  15,  gives  to  the  district  court  original  jurisdiction 
and  general  control  over  executors,  administrators  and  guardians 
and  minors,  tinder  such  regulations  as  may  be  prescribed  by 
law. 

In  Heath  vs.  Layne,  62  T.,  690,  the  distinction  is  drawn  between 
the  Constitution  of  1845  and  the  Laws  of  1848  made  thereunder, 
and  the  Constitution  and  Laws  of  1876,  relating  to  the  jurisdiction 
and  general  control  of  the  district  courts  over  the  probate  court, 
and  it  is  clearly  shown  that  one  can  not  commence  an  original  pro- 
ceeding in  a  district  court,  under  our  present  Constitution  and  laws, 
to  revise  and  review  probate  proceedings  in  the  county  court. 
Revision  can  now  be  only  accomplished  by  appellate  proceedings. 
Franks  vs.  Chapman,  60  T.,  48-49.  In  the  case  of  Heatii  vs.  Layne, 
supra,  an  original  petition  had  been  filed  in  the  district  court  to 
vacate  and  set  aside  certain  orders,  made  in  the  probate  court  in 
the  matter  of  the  estate  of  Heath.  The  proceeding  was  declared 
void,  as  under  the  Constitution  and  Laws  of  1876  only  appellate 
jurisdiction  could  be  exercised  by  the  district  court.  See  Harbison 
vs.  Harbison,  5G  S.  W.  E.,  1007 ;  57  S.  W.  R,  927 ;  25  S.  W.  R., 
130;  McCorkle  vs.  McCorkle,  60  S.  W.  R.,  435;  Altgelt  vs.  Mc- 
Manus,  70  S.  W.  R.,  462 ;  Levy  vs.  Moody,  87  S.  W.  R.,  205. 

The  district  courts  have  no  jurisdiction  to  annul  by  an  original 
proceeding  the  action  of  a  county  court  in  probating  a  will;  nor 
the  orders  of  a  probate  court  in  the  due  administration  of  an  estate, 
and  its  action  in  doing  so  may  be  disregarded  by  the  county  court, 
Franks  vs.  Chapman,  60  T.,  46-47;  Sabrino  vs.  Chamberlain,  76 
T.,  629;  Dew  vs.  Dew,  57  S.  W.  R.,  927;  Moore  vs.  Glass,  25  S. 
W.  R.,  130-453 ;  but  may  construe  a  ^ill.  Howze  vs.  Howze,  14  T., 
233;  12  T.,  140.  Nor  to  annul  a  foreign  will.  57  S.  W.  R,,  927. 
Nor  can  a  district  court  by  direct  proceedings  order  a  sale  of  land 
of  the  estate  to  pay  debts.  Rogers  vs.  Kemard,  54  T.,  42 ;  Smith- 
wick  vs.  Kelley,  79  T.,  564.  Nor  can  a  district  court  entertain 
jurisdiction  to  sell  homestead,  or  other  interests  of  a  deceased  per- 
son, while  the  estate  is  being  administered  in  a  probate  court,  Mc- 
Corkle vs.  McCorkle,  60  S.  W.  R.,  435,  the  probate  court  has 
exclusive  power  to  sell.  It  has  no  power  to  accept  the  resignation 
of  an  executor.    56  S.  W.  R..  233. 
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Original  Jurisdiction  of  District  Court  in  Probate  Matters, 

We  have  seen  that  the  juriediction  of  the  district  courts  over 
probate  courts  is  appellate,  whenever  it  is  an  effort  to  act  upon  the 
tribunal,  to  restrain  its  action,  or  to  review,  revise,  or  correct  its 
regular  probate  proceedings.  54  T.,  38-40;  Smithwick  vs.  Kelley, 
79  T.,  572-573.  But  the  Constitution  and  statutes  provide  for  the 
exercise  of  an  original  jurisdiction  by  the  district  courts  over  execu- 
tors, administrators,  guardians  and  minors,  under  such  regulations 
as  may  be  prescribed  by  law.  Const.,  1876;  Art.  5,  Sec.  8,  Kev. 
Stats.,  Art.  1841.  It  seems,  then,  it  is  left  to  the  Legislature  to  pre- 
scribe the  method  of  exercising  the  original  jurisdiction  thus  given, 
and  I  know  of  no  statute  prescribing  how  such  jurisdiction  is  to  be 
exercised. 

The  question  then  presents  itself:  Can  original  jurisdiction  be 
exercised  by  the  district  court  over  executors,  administrators,  guard- 
ians and  minors  in  any  matters  appertaining  to  the  estate  in  the 
absence  of  express  legislation;  or  is  this  jurisdiction  given  by  the 
Constitution  self-executing  ?  See  Rogers  vs.  Kennard,  54  T.,  30, 
and  Jones  vs.  Keown,  58  T.,  197,  in  which  it  is  stated  that  the 
district  court  has  the  same  chancery  jurisdiction  as  the  courts  of 
England  over  probate  matters,  but  can  not  order  a  sale  of  land  of 
the  estate  during  administration.  See  Allen  vs.  Von  Rosenberg, 
16  S.  W.  R.,  1098,  and  see  Newsom  vs.  Chrisman,  9  T.,  117,  hold- 
ing jurisdiction  over  executors,  etc.,  is  independent  of  the  Consti- 
tution. In  Chevalin  vs.  Wilson,  1  T.,  177,  it  is  said  that  the  grant 
of  original  jurisdiction  in  probate  matters,  as  above  stated,  was 
complete,  and  is  not  impaired  because  regulations  have  not  been 
made  to  enforce  it.  It  is  further  stated  that  the  jurisdiction  is  to 
be  asserted  in  proper  cases,  but  to  what  extent  is  left  to  future 
investigation. 

In  Long  vs.  Wortham,  4  T.,  382,  and  reaffirmed  in  Giddings  vs. 
Steele,  28  T.,  749,  it  was  held  under  the  clause  giving  original 
jurisdiction  over  executors,  administrators,  etc.,  that  the  district 
court  may  suspend  any  executor  and  appoint  a  receiver  with  power 
to  sue  and  collect  a  note  given  to  an  executor  in  his  representative 
capacity;  that  the  court  has  original  jurisdiction  over  executors, 
administrators,  etc.,  see  Hill  vs.  Townsend,  24  T.,  575.  In  Dob- 
bins vs.  Bryan,  5  T.,  276,  it  is  said  the  district  court  has  jurisdic- 
tion to  investigate  and  arrest  a  fraudulent  combination  which  may 
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result  in  destroying  the  estate.  See,  also,  27  T.,  667;  11  T.,  107; 
10  T.,  531;  17  T.,  85;  65  T.,  204;  54  T.,  39;  138  U.  S.,  491;  54 
T.,  86;  21  T.,  179;  9  T.,  113;  64  T.,  593.  These  eases  show  that 
the  executor,  administrator  or  guardian  becoming  involved  in  a 
fraudulent  eflfort  to  deprive  parties  in  interest  of  their  rights  in  an 
estate,  the  district  court  has  jurisdiction  to  prevent  it  by  injunc- 
tion, or  charge  them  as  trustees,  Fisher  vs.  Word,  65  T.,  204-205 ; 
that  is,  while  by  an  original  proceeding  in  a  district  court,  you 
can  not  set  aside  any  decree  of  a  probate  court  by  which  through  a 
conspiracy  or  fraud  of  the  administrator,  the  sales  were  made,  or 
the  property  of  the  estate  disposed  of,  50  T.,  46,  yet  an  original  pro- 
ceeding can  be  begun  in  a  district  court  to  charge  an  executor  or 
administrator,  directly  or  indirectly,  of  gaining  an  advantage  of 
beneficiaries,  as  trustee  of  all  properties  of  the  estate  so  acquired, 
or  may  prevent  by  injunction  the  fraudulent  purpose.  65  T.,  205 ; 
Baumann  vs.  Chambers,  42  S.  W.  E.,  567;  20  S.  W.  E.,  854;  73 
T.,  420;  67  T.,  369-381. 

You  can  cancel  a  conveyance  in  the  district  court  made  by  an 
executor  in  violation  of  an  order  of  the  probate  court,  65  T.,  205; 
or,  by  an  original  proceeding,  annul  an  approval  by  the  probate 
judge  of  a  claim,  on  the  ground  that  the  allowance  by  the  admin- 
istration was  fraudulent :  or  cancel  a  deed  executed  bv  the  deceased 
alleged  to  be  in  fraud  of  plaintiff's  right.  Groesbeck  vs.  Groesbeck, 
78  T.,  665;  64  T.,  593;  Eamerez  vs.  McClane,  50  T.,  600.  So 
property  misappropriated  by  a  former  administrator  over  one  thou- 
sand dollars  in  value,  gives  to  the  district  court  exclusive  juris- 
diction of  it,  Chapman  vs.  Bute,  23  S.  W.  E.,  516;  Fort  vs.  Fitz, 
^^  T.,  593;  and  a  final  settlement  in  the  probate  court  is  not  a 
condition  precedent  to  the  suit.    Francis  vs.  North  Cole,  6  T.,  185. 

Adjusting  Title  and  Ownership. 

When  one  asserts  a  title  to  property  alleged  to  be  unlawfully 
withheld  by  the  administrator  of  an  estate,  the  suit  should  be 
brought  in  the  district  court,  if  real  estate.  Fidelity  vs.  Texas 
Mortgage  Company,  90  S.  W.  E.,  201. 

A  probate  court  can  not  adjudicate  title  to  property.  Arnolds 
vs.  Hodge,  49  S.  W.  E.,  716;  Cox  vs.  Cox,  77  T.,  587;  Stephenson 
vs.  Marsalis,  33  S.  W.  E.,  383 ;  Wadsworth  vs.  Chick,  55  T.,  241 ; 
Hickman  vs.  Stewart,  69  T..  250;  78  T.,  668;  6  T.,  185;  74  T., 
473;  60  T.,  472;  Milam  vs.  Hill,  69  S.  W.  E.,  449;  32  S.  W.  B., 
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48;  69  T.,  259.  Not  even  an  application  of  an  heir  to  force  an 
administrator  to  inventory  property,  which  is  claimed  by  the  ad- 
ministrator. White  vs.  Sheppard,  16  T.,  163;  57  S.  W.  R.,  59; 
45  S.  W.  R.,  431.  Xor  an  issue  whether  property  is  community 
or  separate  property  of  the  wife.  Bradley  vs.  Love,  60  T.,  472; 
Groesbeck  vs.  Grocsbeck,  78  T.,  668-669;  74  T.,  471 ;  45  S.  W.  R., 
431 ;  69  S.  W.  R.,  447.  Xor  a  suit  by  creditor  of  heir  to  subject  his 
interest.    39  S.  W.  R.,  322. 

So  a  probate  court  has  no  jurisdiction  as  between  an  adminis- 
trator and  heirs  to  determine  the  ownership  of  the  proceeds  of  an 
insurance  policy,  Edwards  vs.  Mount,  61  T.,  398;  however,  in 
Dulaney  vs.  Walsh,  37  S.  W.  R.,  615,  it  was  held  that  the  probate 
court  could  determine  whether  the  proceeds  of  a  policy  of  life  in- 
surance payable  to  a  decedent,  "his  executors,  administrators  or 
assigns,"  shall  be  distributed  to  the  creditors  of  the  estate,  or  to 
the  surviving  widow  and  child  claiming  said  fund  as  legatees.  In 
this  case  the  estate  was  insolvent,  the  proceeds  of  the  policy  was 
in  the  hands  of  the  administrators,  as  the  property  of  the  estate, 
and  the  conditions  authorized  the  action  of  the  court  upon  the 
principle  that  the  deceased  must  be  just  before  he  is  generous.  By 
the  terms  of  the  law  there  could  be  no  distribution  under  the  will 
until  the  creditors  were  paid. 

The  rule  would  have  been  different  had  the  policy  been  payable 
to  the  widow  and  child.  Then  anv  issue  between  them  and  the 
administration  would  not  have  been  tried  by  the  probate  court. 
White  vs.  White,  32  S.  W.  R.,  48.  Or  when  payable  to  a  creditor 
as  his  interest  may  appear,  the  probate  court  would  have  no  juris- 
diction or  control  over  the  matter  until  the  creditor  had  been  paid. 
Andrews  vs.  Insurance  Co.,  58  S.  W.  R.,  1039-1040. 

In  adjusting  title  and  ownership  to  property  in  the  hands  of  the 
representative  of  an  estate,  the  rule  is  that  the  owner  of  the  bene- 
ficial interest  in  real  or  personal  estate  may  maintain  the  suit  in 
the  district  court  to  recover  it.  In  suits  of  this  character  there  is 
real  I  v  no  interference  with  the  orderlv  administration  of  the  estate 
of  the  probate  court,  but  simply  to  determine  the  right  of  the  ad- 
ministrator to  administer  the  interest  sued.  Schmitt  vs.  Jacques, 
62  S.  W.  R.,  956;  61  T.,  215.  It  is  not  necessary  to  present  it  for 
approval.  Id.  Interests  in  real  estate  especially  are  accompanied 
with  some  character  of  title  which  a  probate  court  has  no  juris- 
diction to  determine.    Mavo  vs.  Tudor  Heirs,  74  T.,  471 ;  45  S.  W. 
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K.,  431;  Phillips  vs.  Phillips,  57  S.  W.  R.,  59;  Bank  vs.  Higgins, 
72  T.,  66;  46  S.  W.  R.,  874;  Hum  vs.  Hutchins,  16  T.,  163; 
Schmitt  vs.  Jacques,  62  S.  W.  R.,  957.  So  in  all  cases  when  there 
are  disputes  as  to  title  or  interest  between  heirs  and  devisees  the 
question  should  be  settled  in  the  district  court.  Groesbeck  vs. 
Groesbeck,  78  T.,  664. 

Again,  when  the  interest  of  a  deceased  person  has  been  sold  in 
his  lifetime  under  a  deed  of  trust,  subsequent  lienholders  may  sue 
the  purchaser  in  the  district  court,  though  the  administrator  and 
heirs  are  in  possession  of  the  property.  Phillips  vs.  Watkiijs  Land 
Co.,  90  T.,  195.  So  a  suit  against  a  widow  and  heirs  on  a  vendors 
lien  note  may  be  brought  in  the  district  court  if  no  administration 
or  no  need  of  one  appears  in  the  petition,  and  the  estate  was  in- 
solvent. Solomon  vs.  Skinner,  82  T.,  346;  see  Patterson  vs.  Allen, 
'50  T.,  23;  also  24  S.  W.  R.,  301-302;  34  S.  W.  R.,  295;  66  S.  W. 
R.,  588;  31  S.  W.  R.,  533;  61  S.  W.  R.,  504;  58  S.  W.  R.,  164; 
33  S.  W.  R.,  217;  37  S.  W.  R.,  369.  As  to  necessary  allegations, 
see  32  S.  W.  R.,  153. 

Partition. 

A  person  having  a  joint  interest  with  the  decedent  may  partition 
in  the  district  court.  Ellis  vs.  Rhome,  17  T.,  132-133;  20  T.,  187; 
57  T.,  457.  It  is  not  an  interest  in  the  estate  or  a  division  of  the 
estate,  but  a  division  between  plaintiff  and  the  estate.  Thus  where 
a  widow  and  minor  children  seek  to  have  a  homestead  and  other 
interests  in  the  estate  set  apart,  the  estate  being  in  process  of  ad- 
ministration, McCorkle  vs.  McCorkle,  60  S.  \V.  R.,  434,  the  pro- 
bate  court  alone  would  liave  jurisdiction,  for  that  involves  a  division 
of  the  estate  which  the  probate  court  must  adjudicate  as  long  as 
the  estate  is  being  administered  in  said  court.  Thus  heirs  and 
creditors  could  not  claim  the  aid  of  the  district  court  as  against 
the  administrator  of  the  estate,  but  joint  owners  with  the  decedent 
may  go  into  the  district  court,  and  must  go  if  an  issue  of  title  is 
raised.  So,  again,  where  the  estate  is  in  the  hand  of  an  independent 
executor,  parties  entitled  to  homestead  and  exemptions  must  go 
into  the  district  court.  Roy  vs.  Whitaker,  50  S.  W.  R.,  493.  So 
where  there  is  no  necessity  for  administration,  parties  interested 
may  partition  the  estate  in  the  district  court.  Moore  vs.  Moore, 
89  T.,  29.    The  partition  of  estates  will  be  noticed  hereafter  and 
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is  only  mentioned  here  in  discussing  the  jurisdiction  of  the  district 
court  in  probate  matters. 

Establishing  Claims, 

In  discussing,  hereafter,  the  presentation  of  claims  against  an 
estate,  it  will  be  seen  that  a  disallowed  claim  must  be  established 
in-  the  district  court  when  the  amount  involved  brings  it  within  the 
jurisdiction  of  said  court.  Campbell  vs.  Tackaberry,  51  T.,  37. 
Again,  when  the  claim  has  been  allowed  by  the  probate  court,  its 
validity  can  only  be  attacked  by  original  proceedings  in  the  district 
court.  Heffner  vs.  Brander,  23  T.,  632-633;  Lott  vs.  Ballard,  21 
T.,  167 ;  McCampbell  vs.  Henderson,  50  T.,  601 ;  Swan  vs.  House, 
50  T.,  653;  40  T.,  60.  (See  "Presentation  and  Classification  of 
Claims.^') 

Independent  Executors, 

The  administration  of  independent  executors  may  be  controlled 
by  original  proceedings  in  the  district  court;  thus  they  may  by 
such  proceeding  be  called  upon  to  account,  Jerrard  vs.  McKensie, 
61  T.,  44;  Roy  vs.  Whitaker.  50  S.  W.  R.,  494,  though  no  fraud. 
Cleveland  vs.  Cleveland,  30  S.  W.  R.,  827.  (See  "Independent 
Executors.") 

Suit  on  Bonds  of  Administrators, 

The  district  court  has  jurisdiction  of  suits  on  administrator's 
bonds  to  recover  moneys  alleged  to  have  been  converted  by  him, 
^  Forts  vs.  Fitts,  6G  T.,  593;  Timmis  vs.  Bonner,  58  T.,  560;  14 
S.  W.  R.,  1072;  but  this  jurisdiction  can  not  be  enforced  until  the 
administration  is  closed,  Buchanan  vs.  Belger,  64  T.,  589;  85  T., 
287;  81  T.,  398;  6  T.,  132,  187,  or  administrator  dies.  103 
S.  W.  R.,  669.  After  discharge,  suit  is  in  the  district  court.  45  S.  W. 
R.,  165.  So  where  an  administrator  is  indebted  to  the  heirs  after 
administration  is  closed  the  suit  is  in  the  district  or  county  court, 
according  to  the  amount  due.  Davis  vs.  Harwood,  70  T.,  71 ;  but 
see  Herbert  vs.  Harbert  for  proof  of  devastavit.  59  S.  W.  R.,  594. 
In  McClellan.  vs.  Mangum,  75  S.  W.  R.,  840,  it  is  held  that 
where  an  administrator  dies  his  relation  to  the  estate  ends  and  the 
jurisdiction  passes  to  the  district  court  or  other  court  of  competent 
jurisdiction  to  determine  the  amount  due  from  the  deceased  execu- 
tor to  the  estate.    And  in  Kennev  vs.  Newsome,  82  T.,  47,  where 
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the  administrator  had  given  a  lien  on  property  to  secure  distrib- 
utees, the  foreclosure  should  be  brought  in  the  district  court. 

Disqualification  of  County  Judge, 

Prior  to  the  Act  of  1893,  Batts'  Bev.  Stats.,  Art.  1131,  it  was  law- 
buy  to  transfer  probate  cases  to  the  district  court,  in  which  the 
county  judge  was  disqualified,  as  was  done  in  Prendergrass  vs.  Beale, 

59  T.,  477 ;  Graves  vs.  Hickman,  59  T.,  446 ;  Franks  vs.  Chapman, 

60  T.,  46,  and  61  T.,  579;  but  by  the  statute  of  1893  in  all  probate 
cases  where  the  judge  is  disqualified  it  is  imperative  that  the  dis- 
qualification be  reported  to  the  Governor,  who  must  appoint  a 
special  judge  to  try  the  case.  You  can  not,  in  probate  cases,  agree 
upon  a  special  judge  as  in  other  civil  suits.  See  Bank  vs.  Fitz- 
patrick,  88  S.  W.  R.,  213,  which  case  originated  and  was  trans- 
ferred to  the  district  court  before  the  Act  of  1893  was  passed. 

Jurisdiction  of  Federal  Courts  in  Probate  Matters. 

The  question  of  the  jurisdiction  of  Federal  courts  in  probate 
matters  is  not  free  from  difficult  v.  There  has  been  much  conflict 
of  opinion  as  to  how  far  these  courts  can  interfere  with  the  prop- 
erties and  rights  of  parties  in  an  estate  in  due  course  of  adminis- 
tration under  the  probate  laws  of  the  respective  States.  Jordan 
vs.  Taylor,  98  Fed.,  645;  Arrowsmith  vs.  Gleason,  129  F.  S.,  98; 
Wahl  vs.  Franz,  100  Fed.,  683;  McDeniiot  vs.  Copeland,  9  Fed., 
539;  Yonley  vs.  Lavender,  21  Wall.,  279;  Johnson  vs.  Waters,  111 
r.  S.,  641 ;  Rich  vs.  Bray,  37  Fed.,  275;  Farrell  vs.  O'Brien,  199 
U.  S.,  89;  see  7  Wall.,  430;  61  Fed.,  431 ;  80  Fed.,  952;  94  Fed., 
19;  58  Fed.,  983. 

There  is  one  principle,  how^ever,  firmly  settled  and  that  is  when 
property  is  in  possession  of  the  probate  court  it  can  not  l)e  taken 
or  disturbed  l)y  another  c6urt.  Byers  vs.  ^McCauley,  149  U.  S.,  615, 
and  authorities  cited;  Hale  vs.  Coffin,  114  Fed.,  575,  and  authori- 
ties cited ;  Moore  vs.  Fidelity  Co.,  138  Fed.,  1 ;  see  also  122  Fed., 
367-368;  20  Fed.,  775;  95  Fed.,  210;  71  Fed.,  12:  80  Fed.,  951; 
81  Fed.,  43;  115  Fed.,  835;  27  Fed.,  405;  110  V.  S.,  276;  21  Wall.. 
284;  but  see  132  U.  S.,  484.  The  possession  of  the  assets  of  an 
estate  by  the  administrator  is  the  possession  of  the  court.  Author- 
ities above;  also  98  Fed.,  616;  111  U.  8.,  566. 

The  States  have  exclusive  control  over  estates  of  deceased  per- 
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sons  in  their  limits.  21  Wall,  279;  132  Fed.,  168;  149  U.  S.,  619. 
So  a  judgment  in  a  Federal  court  by  a  non-resident  against  de- 
ceased can  not  by  P'ederal  process  reach  the  estate  if  it  is  being 
administered  in  a  probate  court,  21  Wall.,  284;  20  Fed.,  775;  41 
Fed.,  490;  92  V.  S.,  121;  nor  by  bill  in  equity  to  compel  satis- 
faction. 95  Fed.,  210;  122  Fed.,  67.  Nor  will  a  bill  lie  to  dis- 
possess an  administrator  of  control.  71  Fed.,  12;  76  Fed.,  395; 
80  Fed.,  951 ;  81  Fed.,  43.  Nor  can  jurisdiction  be  obtained  by 
removal.  80  Fed.,  952;  100  Fed.,  680;  115  Fed.,  834;  114  Fed., 
574,  783;  149  U.  S.,  608. 

A  Federal  court  can  not  probate  a  will,  101  Fed.,  307 ;  68  Fed., 
687 ;  62  Fed.,  498 ;  58  Fed.,  990 ;  or  determine  an  issue  of  testa- 
mervtum  vel  non,  72  Fed.,  8;  but  may  entertain  a  contest  after  pro- 
bate, Id.;  122  Fed.,  227;  117  Fed.,  767-768;  61  Fed.,  423;  106 
Fed.,  551;  64  Fed.,  245;  or  set  aside  the  probate,  Broderick's 
W-ill,  21  Wall.,  503;  109  U.  S.,  485;  138  U.  S.,  439,  459;  199 
U.  S.,  103-104,  where  a  State  law  gives  to  the  citizens  of  a  State 
the  right  to  question  the  probate  in  the  courts  of  the  State.  Far- 
rell  vs.  O'Brien,  199  U.  S.,  103. 

Thus  the  rule  has  been  established  that  when  a  suit  can  be 
brought  originally  against  an  executor  or  administrator  in  a  State 
court  with  which  Federal  courts  have  concurrent  jurisdiction,  then 
suit  may  be  brought  in  the  Federal  courts  by  a  non-resident,  or  if 
grounds  of  jurisdiction  otherwise  exist.  117  Fed.,  193,  766;  61 
Fed.,  423,  431;  88  Fed.,  571;  100  Fed.,  680;  89  Fed.,  537;  94 
Fed.,  19;  127  Fed.,  418;  132  Fed.,  168,  945;  122  Fed.,  367;  199 
U.  S.,  110;  143  U.  S.,  215;  147  Fed.,  569;  129  Fed.,  98;  111  Fed., 
566,  668.  So  if  the  administration  has  been  completed  and  the 
property  has  passed  out  of  the  control  of  the  probate  court  the  Fed- 
eral courts  may  deal  with  it.  114  Fed.^  575;  147  U.  S.,  570;  139 
Fed.,  371.  See  also  89  Fed.,  and  authorities  as  to  suits  for  specific 
performance  against  the  administrator. 

An  heir  may  establish  his  right  to  a  distributive  share  of  the 
estate,  149  U.  S.,  608 ;  7  Wall.,  425,  or  the  possession  of  real  estate 
devised  bv  will. 

A  creditor  may  establish  in  a  Federal  court  a  debt  against  the 
estate,  21  Wall.,  284;  60  Fed.,  330;  80  Fed.,  951;  149  U.  S.,  619; 
but  classification  by  the  probate  court  binds  the  Federal  court. 
27  Fed.,  407. 

A  Federal  court  of  equity  may  decree  an  accounting  against  an 
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administrator,  87  Fed.,  785;  89  Fed.,  537;  10  Fed.,  30;  and  to 
distribute  assets  wrongfully  withheld.  7  Wall.,  425;  147  U.  S., 
557;  111  U.  S.,  640;  see  149  U.  S.,  608;  see  also  29  Fed.,  124; 
33  Fed.,  210 ;  87  Fed.,  785 ;  9  Wall.,  788 ;  103  U.  S.,  336. 

A  Federal  court  will  set  aside  a  decree  of  a  probate  court  for 
fraud  in  a  suit  by  a  non-resident,  129  U.  S.,  99-100;  111  U.  S., 
668,  675;  7  Wall".,  425;  46  Fed.,  256;  115  Fed.,  834;  or  a  fraud- 
ulent  allowance  by  an  administrator,  94  Fed.,  16 ;  or  a  fraudulent 
conveyance  by  the  administrator.  Id.;  7  Wall.,  431;  72  Fed.,  386; 
52  Fed.,  824;  50  Fed.,  354;  82  Fed.,  243;  141  U.  S.,  598;  61 
Fed..  431. 
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CHAPTER  IV. 

TAKING  OUT  ADMINISTRATION. 

Oranting  Letters. 

An  administrator  is  an  officer  of  the  court  who  is  appointed  by 
the  probate  court  to  administer  under  the  direction  of  the  court 
the  decedent  estate,  dying  intestate,  and  leaving  an  estate  other 
than  a  homestead.  His  appointment  creates  a  trust  to  pay  credit- 
ors and  restores  remainder  to  the  heirs.  Main  vs.  Brown,  72  T., 
505;  Cochran  vs.  Thompson,  18  T.,  656;  Love  vs.  Keowne,  58  T., 
196,  for  we  must  keep  in  mind  that  the  property  of  one  dying 
intestate  vests  by  statute  immediately  in  the  heirs,  Rev.  Stats., 
Art.  1869,  subject  to  payment  of  the  debts  of  the  deceased. 

That  there  must  be  an  administrator  or  executor  representing 
an  estate  to  enable  a  creditor  to  collect  his  claim  is  the  general  rule. 
The  exceptions  are:  When  there  is  not,  nor  any  necessity  for  ad- 
ministration; or  when  there  is  only  one  debt  against  the  estate 
or  where  the  estate  has  been  withdrawn  from  administration,  as 
will  be  hereafter  discussed.  McCampbell  vs.  Henderson,  50  T., 
601 ;  3  App.  C,  159,  263 ;  Patterson  vs.  Allen,  50  T.,  25 ;  Low  vs. 
Felton,  84  T.,  385. 

By  Article. 1913  it  is  provided  that  no  administration  upon  any 
estate  shall  be  granted  unless  it  is  made  to  appear  to  the  satisfac- 
tion of  the  court  that  there  is  a  necessity  therefor,  and  the  necessity 
is  to  be  determined  by  the  court  upon  application  for  letters  of  ad- 
ministration. Thus  it  is  seen  that  the  court  must  determine  the 
existence  of  facts  upon  which  the  grant  is  made;  but  if  it  makes  a 
mistake,  its  judgment  is  only  voidable.  Martin  vs.  Robinson,  67 
T.,  368;  10  T.,  35;  9  T.,  15-36;  23  T.,  489;  41  T.,  273;  49  T., 
604.  His  ofiBcial  status  is  fixed  by  qualification  as  such.  Halbert 
vs.  Carroll,  25  S.  W.  R.,  1105. 

Time  Within  ^hich  Administration  Should  Be  Taken  Out, 

The  Act  of  1848  did  not  fix  any  period  after  which  administra- 
tion should  not  be  taken  out,  but  the  Act  of  1870  fixed  the  period 
at  four  years.  Mathews  vs.  Robinson^  67  T.,  379.  This  was  fol- 
lowed by  the  present  Act  of  1876,  embodied  in  Articles  1330-1331, 
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1926-1927,  Kev.  Stats.,  and  the  limitation  of  four  years  fixed  except 
in  cases  where  a  citizen  of  Texas  has  suffered  loss  from  Indian  dep- 
redation, or  by  the  occupation  or  taking  of  property  by  the  United 
States  troops,  and  such  citizen  has  died  since  such  loss;  in  such 
cafie,  the  facts  being  stated  in  the  application  for  letters  of  admin- 
istration or  testamentary,  no  time  is  permitted  to  bar  the  appli- 
cant, Rev.  Stats.,  1880,  amended  by  Act  of  1899,  p.  244,  if  the  pur- 
pose of  the  application  is  to  bring  a  suit  in  the  United  States  Court 
of  Claims  to  recover  compensation  for  the  loss. 

Under  the  Act  of  1848  we  have  many  decisions  wherein  the  grant 
of  administrations  were  attacked  because  of  the  number  of  years 
intervening  between  the  death  of  the  intestate  and  the  grant.  Thus 
in  Lynne  vs.  Sandford,  19  S.  W.  K.,  847,  where  administration  was 
sued  out  in  1852,  it  was  held  that  the  fact  that  administration  was 
not  sued  out  in  ten  vears  after  the  death  of  the  intestate  could  not 
be  set  up  in  a  collateral  attack,  as  under  the  Act  of  1848  there  was 
no  limitation  of  time  as  to  suing  out  administration,  following 
Martin  vs.  Robinson,  67  T.,  375.  The  same  rule  was  applied  in 
Fenner  vs.  Walker,  23  S.  W.  R.,  1032 ;  Saul  vs.  Frame,  22  S.  W. 
R.,  984;  Shirly  vs.  Warfield,  34  S.  W.  R.,  392;  33  S.  W.  R.,  325,. 
329;  82  T.,  64;  36  Fed.,  251;  161  U.  S.,  267;  21  S.  W.  R.,  112. 

In  Martin  vs.  Robinson  over  fourteen  years  had  elapsed  before 
suing  out  administration,  and  it  was  held  the  grant  was  only  void- 
able.   67  T.,  375. 

In  Lynne  vs.  Sandford,  82  T.,  64,  eleven  years  had  elapsed,  but 
held  valid. 

While,  as  said  in  Martin  vs.  Robinson,  courts  can  not  fix  any 
arbitrary  period  after  which  administration  can  not  be  sued  out, 
in  the  absence  of  statute,  yet  they  have  been  governed  by  the  facts 
of  cases  and  declared  administrations  sued  out  after  a  long  period 
of  time  from  the  death  of  intestate  were  void  on  collateral  attack. 
22  S.  W.  R.,  984,  as  in  Francis  vs.  Hall,  13  T.,  193,  and  Templeton 
vs.  Land  Co.,  77  T.,  58.  See,  also,  7  S.  \\,  R.,  357,  and  Postum 
Co.  vs.  Boon,  11  S.  W.  R.,  544. 

In  Blair  vs.  Cisneros,  10  T.,  35-36,  administration  was  sued  out 
sixteen  vears  after  death.  The  court  said,  that  there  mav  be  cases 
in  which  after  a  great  lapse  of  time  jidministration  may  be  deemed 
expedient,  the  facts  being  shown  which  would  justify  the  delay; 
but  in  a  case  as  the  one  at  bar,  where  no  debts  were  shown  to  exist 
and  no  necessity  for  administration,  the  property  having  vested  in 
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the  heirs,  that  the  administration  could  be  attacked  collaterally 
as  void.  ' 

In  Cochran  vs.  Thompson,  18  T.,  Qo6,  was  a  lapse  of  fourteen 
years,  upon  which  the  court  remarked:  "That  as  a  general  rule 
grants  of  administration  after  so  great  a  lapse  of  time  should  be 
regarded  as  nullities." 

In  Duncan  vs.  Veal,  49  T.,  603,  a  volunteer  in  the  Texas  army 
was  killed  in  1836;  administration  was  sued  out  in  1850.  The 
court  said  in  the  absence  of  special  reasons  for  granting  adminis- 
tration this  grant  was  void,  the  presumption  being  against  the 
existence  of  any  debts.  However,  in  this  particular  case  the  fraud 
of  the  administrator  was  so  clearly  apparent,  besides  the  grant  was 
in  violation  of  the  Law  of  1841  protecting  soldier's  estates,  that 
the  court  did  not  hesitate  to  declare  it  void,  independent  of  the 
time  elapsing.  Stone  Cattle  Co.  vs.  Boon,  73  T.,  554-555;  64 
T.,  387. 

So  in  Harwood  vs.  Wylie,  70  T.,  538-542,  fifteen  years  elapsed 
before  any  grant  of  letters.  The  administration  was  taken  out  in 
a  county  other  than  that  prescribed  by  statute,  and  it  clearly  ap- 
peared that  it  was  sought  to  consume  the  estate  in  costs,  the  court 
said  it  was  subject  to  collateral  attack. 

In  Paul  vs.  Willis,  69  T.,  261,  ten  years  elapsed  before  grant  of 
administration,  no  debts  were  shown,  and  as  said  by  the  court,  all 
were  presumed  to  have  been  paid.  The  court  further  said  that 
after  so  great  a  lapse  of  time  no  degree  of  administration  oould  be 
granted  without  the  allegation  of  facts  showing  a  necessity  for  it. 
Again,  the  record  did  not  show  any  fact  giving  to  the  Galveston 
court  jurisdiction.  Held,  a  collateral  attack  could  be  made.  See 
Frisby  vs.  Withers,  61  T.,  139. 

These  cases  illustrate  to  some  extent  when  courts  will  or  will  not 
permit  a  collateral  attack  on  the  grant  of  administration,  and  it 
seems  to  permit  a  collateral  attack  there  must  appear  a  want  of 
jurisdiction.  The  mere  fact  of  fraudulently  suing  it  out  after  a 
great  lapse  of  time,  if  jurisdiction  is  apparent  in  the  court  granting 
it,  the  judgment  could  not  be  collaterally  attacked  for  the  fraud 
alone.  The  conclusiveness  of  the  judgment  is  implied  when  so 
attacked.     Shirly  vs.  Warfield,  34  S.  W.  R.,  392. 

But  so  far  the  cases  have  fallen  under  the  Act  of  1848  where,  as 
said,  time  was  not  limited,  but  the  Act  of  August  15,  1870,  fixed 
four  years  as  the  period  of  limitation  to  an  application  for  admin- 
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istration.  Section  102  of  the  act  declared  that  before  granting  ad- 
ministration it  must  appear  that  four  years  had  not  elapsed  since 
the  death  of  the  intestate,  and  Section  45  declared  that  after  the 
lapse  of  that  time  the  presumption  is  that  the  debts,  if  any,  have 
been  barred  and  the  property,  if  any,  has  gone  into  the  possession 
of  the  heirs.  The  first  case  construing  this  act  was  Loyd  vs.  Mason, 
38  T.,  213,  and  it  was  declared  that  no  letters  could  be  granted 
after  four  years. 

This  provision  of  the  Act  of  1870  was  re-enacted  in  the  Act  of 
1876  and  amended  in  1899,  p.  244.  By  Act  of  August  9,  1876,  Rev. 
Stats.,  Art.  1880,  it  was  enacted  as  follows :  "All  applications  for 
the  grant  of  letters  of  administration  must  be  filed  within  four 
years  after  the  death  of  the  intestate,  and  if  four  years  have  elapsed 
such  application  shall  be  refused  and  dismissed.*'  The  amendment 
of  1899  creating  the  exceptions  have  been  given  above,  excepting 
cases  in  which  an  estate  can  bring  suit  in  the  United  States  Court 
of  Claims. 

In  the  case  of  Harwood  vs.  Wylie,  70  T.,  542,  the  administration 
was  sued  out  under  the  Act  of  1848,  after  a  lapse  of  many  years, 
the  court  says :  "There  ought  to  be  some  limit  of  time  after  death 
when  administration  should  be  taken  out,  even  in  the  J^bsence  of 
statute,"  but  notes  the  fact  that  the  statute  has  since  been  passed 
limiting  the  time  to  four  years,  as  indicating  the  policy  to  be  pur- 
sued thereafter. 

In  the  Heirs  of  Rogers  vs.  Watson,  81  T.,  403,  the  court  says 
that  more  than  four  years  had  elapsed  and  no  administration  had 
been  taken  out  on  the  estate  of  Rogers,  and  that  under  the  Acts 
of  1870  and  1876,  as  it  now  exists,  if  after  the  lapse  of  four  years, 
no  administration  has  been  taken  out  upon  the  estate  of  the  de- 
ceased, the  probate  court  lost  its  power  to  grant  letters  of  admin- 
istration.   Rev.  Stats.,  Art.  1880. 

This  case  was  followed  by  Henry  vs.  Roe,  83  T.,  450.  Henry 
died  in  1883,  and  in  September,  1890,  his  widow  qualified  as  ad- 
ministratrix. The  issue  was  raised  that  too  long  a  time  had  elapsed 
before  she  qualified,  and  she  could  not  sue  as  administratrix.  The 
court  says  these  statutes  limiting  the  time  for  taking  out  letters 
of  administration  relate  to  original  actions  seeking  the  letters,  and 
the  court  was  not  prepared  to  say  that  suing  out  letters  after  that 
time  were  absolutely  void,  so  that  it  could  be  collaterally  attacked. 

In  Nelson  vs.  Bridge,  86  S.  W.  R.,  7,  these  statutes  were  directly 
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construed,  and  the  present  Supreme  Court  says:  "That  they  are 
not  so  severely  jurisdictional  as  to  render  void  proceedings  had  in 
disregard  of  them,  that  the  Legislature  did  not  intend  to  make  the 
jurisdiction  of  the  probate  court  depend  on  lapse  of  time,  that 
there  is  no  affirmative  declaration  that  the  court  shall  not  have 
jurisdiction  after  four  years,  nor  that  the  administration  granted 
shall  be  void.  That  the  statute  is  only  directory  to  control  the 
court  in  the  exercise  of  its  jurisdiction  and  not  to  deny  jurisdic- 
tion.'^ So,  then,  we  are,  notwithstanding  the  statute,  thrown  back 
upon  the  doctrine  of  Martin  vs.  Robinson,  67  T.,  375. 

The  reasoning  of  the  court  in  Nelson  vs.  Bridge  is  not  convinc- 
ing, that  when  the  Legislature  says  that  an  application  for  admin- 
istration filed  after  four  vears  ^^shall  be  refused  and  dismissed," 
it  carries  with  it  no  more  than  a  simple  rule  of  guidance  which 
may  or  may  not  be  followed  at  the  will  of  the  court ;  that  the  court 
should  in  this  language  see  a  discretion  to  be  exercised  rather  than 
limitation  of  power  to  be  needed  seems  extraordinary.  Courts 
should  not  hold  an  administration  valid  even  in  collateral  attack 
when  obtained  by  methods  violative  of  express  law.    70  T.,  542-543. 

The  statute  of  four  years  does  not  apply  to  ancillary  administra- 
tion.   18  S.  W.  R.,  806. 

Court  Has  Jurisdiction, 

It  must  appear  that  the  court  has  jurisdiction,  Rev.  Stats.,  Arts. 
1827-1843,  before  letters  of  administration  or  testamentary  should 
be  granted: 

1.  In  the  county  where  the  deceased  resides,  if  he  had  a  domi- 
cile or  fixed  place  of  residence  in  the  State. 

2.  If  he  had  no  domicile  or  fixed  place  of  residence  in  the  State, 
but  died  in  the  State,  then  letters  must  be  taken  out  either  in  the 
county  where  his  principal  property  was  at  the  time  of  his  death 
or  in  the  county  where  he  died.  Angus  vs.  Jones,  67  S.  W.  R.,  450 ; 

• 

Green  vs.  Rugely,  23  T.,  545 ;  Simpson  vs.  Knox,  1  Posey  TJ.  C, 
574;  Heam  vs.  Camp,  18  T.,  550. 

3.  If  he  had  no  domicile  or  fixed  place  of  residence  in  the  State, 
and  died  out  of  the  State,  then  letters  may  be  granted  in  any  county 
where  his  nearest  kin  may  reside. 

4.  But  if  he  had  no  kindred  in  the  State,  then  letters  may  be 
taken  out  in  the  county  where  his  principal  estate  was  situated  at 
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the  time  of  his  death.    Rev.  Stats.,  Art.  1843 ;  Green  vs.  Kugely, 
23  T.,  549 ;  67  S.  W.  B.,  447 ;  see  47  T.,  355 ;  55  T.,  504 ;  15  T.,  536. 

We  thus  see  that  the  statute  fixing  the  venue  of  the  application 
is  self-explanatory.  This  act  is  identical  with  the  Acts  of  1848 
and  1876,  but  differs  from  the  Acts  of  1836  and  1840,  which  dif- 
ference should  be  noted  in  the  cases  under  the  latter  acts,  as  in  . 
George  vs.  Watson,  19  T.,  354;  Pleasants  vs.  Dunklin,  47  T.,  343; 
Ferguson  vs.  Templeton,  33  S.  W.  K.,  329;  64  T.,  363;  Paul  vs. 
Willis,  69  T.,  2(y5,  Under  Laws  of  1840,  probate  courts  had  juris- 
diction over  estates  of  decedents  not  residents  of  the  countv  at  time 
of  decease.    47  T.,  355;  Ferguson  vs.  Templeton,  32  S.  W.  K.,  150. 

Upon  the  application  and  the  evidence  the  court  must  determine 
whether  administration  should  be  granted  in  the  county  where  the 
application  is  made.  Martin  vs.  Robinson,  67  T.,  368;  Lynch  vs. 
Baxter,  4  T.,  431 ;  15  T.,  604 ;  28  T.,  750. 

-  If  the  question  of  venue  be  uncertain,  but  parties  acquiesce  in 
the  place  where  granted,  then  the  action  of  the  court  can  not  be 
attacked.  Green  vs.  Hugely,  23  T.,  550.  And  the  decision  of  a 
court  that  his  county  is  the  proper  one  in  which  to  grant  letters, 
the  judgment  will  be  good  until  set  aside  by  a  direct  attack.  Lever- 
ing vs.  McKinney,  7  T.,  524;  Guilford  vs.  Lane,  49  T.,  740;  44 
T.,  335. 

It  is  conclusive  until  reversed.  Burdett  vs.  Silsbeo,  15  T.,  616; 
54  T.,  84;  28  T.,  750;  9  Fed.,  242;  64  T.,  450;  21  S.  W.  R.,  112; 
77  T.,  90;  54  T.,  34.     (See  "Collateral  Attack.") 

Upon  the  death  of  a  transient  person  administration  should  be 
taken  out  in  the  county  in  which  he  died,  or  where  he  had  prop- 
erty. Hearn  vs.  Camp,  18  T.,  551 ;  Brockenboro  vs.  Melton,  55  T., 
503;  77  T.,  58.  And  it  is  prima  facie  suflicient  to  give  jurisdiction 
to  allege  either  condition.    George  vs.  Watson,  19  T..  369. 

When  decedent  had  neither  domicile  or  property  in  the  county 

where  administration  is  granted,  it  is  void  for  want  of  jurisdiction. 

.  Duncan  vs.  Yeal,  49  T.,  611.    It  should  be  granted  where  deceased 

died.     See  Paul  vs.  Willis,  69  T.,  264;  Harwood  vs.  Wylie,  70 

T.,  541. 

Administration  can  not  be  granted  on  non-resident's  estate  dying 
outside  of  the  State  and  having  no  property  therein,  in  order  to 
bring  damage  suit  for  injury.  Cooper  vs.  R.  R.  Co.,  93  S.  W.  R., 
201 ;  68  T.,  375. 
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What  Is  Property  Within  Statute, 

When  the  act  permits  administration  to  be  taken  out  in  a  county 
in  which  the  deceased  had  property,  it  is  important  to  determine 
what  character  of  property  is  intended.  It  is  required  that  an  in- 
ventory of  all  the  property  of  the  estate  shall  be  made.  Of  course, 
the  word  property  has  a  well-defined  meaning,  but  there  are  cases 
in  which  administration  has  been  refused,  though  an  interest  or 
claim  of  the  deceased  in  the  county  in  which  the  administration 
is  sought  has  a  money  value. 

In  67  S.  W.  R.,  449,  it  was  held  that  where  a  party  died  in  one 
county  and  the  only  property  left  was  a  judgment  recovered  in 
another  county,  that  administration  could  not  be  taken  out  in  the 
latter  county ;  that  such  claim  did  not  evidence  ownership  of  prop- 
erty as  the  situs  of  a  judgment  followed  the  residence  of  the  owner. 
So  in  Templeton  vs.  Land  Co.,  77  T.,  58,  it  was  held  that  there 
was  no  necessity  to  sue  out  administration  to  enforce  a  claim  due 
the  estate  from  the  government.    31  S.  W.  R.,  713. 

When  Administration  Taken  Out  in  Two  Counties. 

By  Article  1844,  Rev.  Stats.,  it  is  provided  that  when  two  or 
more  courts  have  concurrent  jurisdiction  the  first  administration 
sued  out  shall  retain  the  jurisdiction.  Giddings  vs.  Steel,  28  T., 
750;  23  T.,  494;  Burdett  vs.  Silsbee,  15  T.,  615.  Two  administra- 
tions can  not  be  pending  in  separate  counties,  and  where  adminis- 
tration has  been  granted  in  one  county  there  is  no  jurisdiction  to 
grant  in  another.  Levering  vs.  McICinney,  7  T.,  525;  15  T.,  551; 
see  Lewis  vs.  Ames,  44  T.,  335;  Grande  vs.  Chaves,  15  T.,  550; 
55  T.,  501;  Burdette  vs.  Silsbee,  15  T.,  616,  where  it  seems  you 
may  abandon  the  administration  taken  out  in  the  first  county  and 
sue  it  out  in  another.    See  Edwards  vs.  Halbert,  64  T.,  669. 

When  in  Two  or  More  States, 

There  is  no  objection  to  taking  out  administration  in  this  State, 
though  an  administration  be  pending  in  another  State.  Jones  vs. 
Jones,  15  T.,  465;  Simpson  vs.  Knox,  1  LL  C,  574;  Green  vs. 
Rugely,  23  T.,  551 ;  94  S.  W.  R.,  1088. 

It  is  elementary  that  the  administration  laws  of  our  State  and 
proceedings  thereunder  can  have  no  extraterritorial  effect,  conse- 
quently an  executor  or  administrator  appointed  in  one  State  can 
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be  subjected  to  no  liability  nor  prosecute  a  suit  in  another  State 
because  of  his  official  character  or  appointment  in  the  State  where 
the  estate  is  being  administered.  So,  in  order  for  a  complete  ad- 
ministration of  the  deceased  estate  in  two  or  more  States,  ancillary 
administrations  are  necessar}^  But,  of  course,  to  grant  sut^h  an 
administration  there  must  be  property  to  be  administered  in  the 
jurisdiction  in  which  the  administration  is  sought,  for  one  having 
no  fixed  place  of  residence  in  Texas,  and  dying  without  the  State 
and  leaving  no  property  or  kin  in  Tfexas,  no  jurisdiction  under  our 
laws  can  be  conferred  on  any  probate  court  in  the  State  to  grant 
ancillary  letters.  This  rule  is  exemplified  in  the  case  of  Cooper 
vs.  R.  R.  Co.,  93  S.  W.  R.,  201,  where  letters  were  sought  in  Texas 
for  the  estate  of  a  non-resident  simply  to  permit  the  administrator 
to  bring  suit  for  damages  for  personal  injuries  received  beyond  the 
limits  of  the  State.    68  T.,  375. 

The  right  of  ancillary  administration,  then,  is  universal,  65  T., 
484;  94  S.  W.  R.,  1088,  and  ancillary  letters  of  administration 
may  be  granted  upon  the  estate  of  a  citizen  of  another  State  in  a 
county  of  this  State  where  his  property  is  found,  even  though  no 
administration  be  taken  out  in  the  foreign  State.  Green  vs.  Rugely, 
23  T.,  552 ;  65  T.,  484.  In  such  cases  the  law  of  the  domicile  of  the 
deceased  will  control  the  administration  of  the  movable  property, 
Ibid.;  9  Wallace,  740,  but  not  the  mode  of  collecting  the  assets. 
Simpson  vs.  Knox,  1  Posey,  567-570.  (See  "Foreign  Administra- 
tors" for  further  discussion;  see  "Right  of  Foreign  Executor  to 
Sue.") 


NECESSITY  FOR  ADMINISTRATION  MUST  APPEAR.  31 


CHAPTER  V. 

NECESSITY  FOR  ADMINISTRATION    MUST  APPEAR. 

By  Article  1913  we  have  seen  that  no  administration  shall  be 
granted  upon  any  estate  unless  it  is  made  to  appear  to  the  satis- 
faction of  the  court  that  a  necessity  exists  for  it,  and  the  whole 
record  must  be  considered  to  determine  it.  Saul  vs.  Frame,  22 
S.  W.  E.,  984. 

In  determining  the  necessity,  an  inquiry  as  to  whether  any  debts 
are  due  is  of  primary  importance;  any  indebtedness  will  support. 
95  S.  W.  R.,  623;  7  S.  W.  R.,  357,  789.  I  would  have  said  indebt- 
edness was  essential  were  it  not  that  a  few  decisions  of  our  courts 
intimate  that  it  is  not.  32  S.  W.  R.,  150;  50  T.,  26;  42  T.,  313. 
However,  the  ordinary  purpose  of  an  administration  is  to  collect 
the  assets  and  pay  the  debts  of  the  deceased  in  order  that  the  resi- 
dium  may  be  distributed  among  the  heirs,  in  whom  the  property 
vests  upon  the  decedent's  death.  If  there  are  no  debts  there  is  no 
obstacle  to  immediate  distribution  of  the  estate  among  those  en- 
titled to  it,  either  by  agreement  among  themselves,  or  by  partition 
in  the  district  court.  Francis  vs.  Hall,  13  T.,  189-193;  Blair  vs. 
Cisneros,  10  T.,  45-46;  Fisk  vs.  Norvell,  9  T.,  17-18;  49  T.,  611; 
Baker  vs.  Hambler,  75  S.  W.  R.,  362. 

As  said  in  Houston  vs.  Mayes,'  the  purpose  of  an  administra- 
tion is  to  pay  the  debts  and  to  distribute  the  remainder  among  the 
heirs.  66  T.,  297;  Angier  vs.  Jones,  67  S.  W.  R.,  449.  However, 
if  there  are  no  debts  alleged  it  will  not  be  presumed  that  there 
were  none  so  as  to  defeat  jurisdiction.  McCamant  vs.  Roberts,  80 
T.,  327;  75  S.  W.  R.,  362. 

In  Ferguson  vs.  Templeton,  32  S.  W.  R.,  150,  it  is  said  that  the 
court  knows  of  no  law  or  decision  that  restricts  the  granting  of  an 
administration  to  cases  in  which  there  are  debts  due  from  the 
decedent,  and  it  was  stated  that  the  dicta  to  support  this  assump- 
tion of  ^'no  debts  no  administration/'  will  be  found  in  cases  in 
which  the  application  was  so  long  after  the  decedent^s  death  that 
it  was  conclusively  presumed  that  his  estate  had  vested  absolutely 
in  the  heirs.  In  the  review  of  this  case,  in  89  T.,  57,  the  court 
waives  the  question  as  to  the  necessity  of  debts  to  support  the  ad- 
ministration. 
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The  observation  of  the  court  in  32  S.  W.  R.,  150,  is  not  sustained 
by  the  cases;  beginning  with  Fisk  vs.  Norvell,  in  1)  T.,  13,  and  Boyle 
vs.  Forbes,  in  9  T.,  35,  to  Lynne  vs.  Sanford,  82  T.,  58-63,  it  is 
stated  and  emphasized  that  the  property  of  the  intestate  belongs 
to  the  heirs  encumbered  with  his  debts,  and  the  object  of  the  ad- 
ministration is  to  pay  oflE  the  debts  and  deliver  the  property  to  the 
heirs  unincumbered;  that  the  presumption  from  a  long  time 
elapsing  before  administration  is  sued  out  is  that  all  the  debts 
have  been  paid,  and  there  was  no  necessity  for  administration. 
Blair  vs.  Cisneros,  10  T.,  35;  Rylie  vs.  Stammere,  77  S.  W.  R., 
626;  Francis  vs.  Hall,  13  T.,  192;  Wardrut  vs.  Jones,  23  T.,  496; 
Cochran  vs.  Thompson,  18  T.,  659 ;  Duncan  vs.  Yeal,  49  T.,  610- 
611;  Martin  vs.  Robinson,  67  T.,  380-381;  Lynne  vs.  Sandford, 
82  T.,  58-63;  Stone  I^and  Co.  vs.  Boon,  73  T.,  554-555;  Withers 
vs.  Patterson,  27  T.,  500 ;  Patterson  vs.  Allen,  50  T.,  25 ;  Harwood 
vs.  Wiley,  70  T.,  542;  Paul  vs.  Willie,  69  T.,  264;  21  S.  W.  R.,  309. 

In  reading  the  earlier  cases  under  the  Act  of  1848  one  is  im- 
pressed with  the  fact  that  the  judges  deplored  the  absence  of  any 
limitation  to  suing  out  administration,  and  the  consensus  of  opinion 
seemed  to  be  that  four  3'ears  after  death  should  be  the  limit  to 
granting  administration  on  the  estate  of  the  deceased,  because  of 
the  presumption  that  after  that  time  all  the  debts  were  paid,  and 
no  necessity  existed  for  administration;  and  one  may  reasonably 
reach  the  conclusion  that  the  Act  of  1876,  embodied  in  Articles  1 880 
and  1881,  fixing  four  years  as  the  limit  to  suing  out  administration, 
was  a  response  to  the  opinions  in  the  earlier  cases,  and  four  years 
was  adopted  because  of  the  i)resumption  of  the  non-existence  of 
debts  after  that  time. 

In  Angier  vs.  Jones,  67  S.  W.  R.,  449,  it  is  held  that  an  appli- 
cation for  administration  which  shows  debts  due  the  estate,  and 
does  not  show  anv  creditors  or  heirs  under  disabilitv,  should  be 
denied  since  in  such  cases  the  heirs  mav  sue  and  make  distribution. 
Richardson  vs.  Vaughn,  86  T.,  94. 

In  Chubb  vs.  Johnson,  11  T.,  469,  an  administratrix  sued  for 
land  that  she  had  sold  as  sole  heir.  Held,  she  could  not  recover 
unless  land  needed  to  nav  debts.    ^Iver  vs.  Jones,  23  S.  W.  R.,  564. 

The  true  rule  seems  to  be  tliat  there  must  be  some  character  of 
obligation  of  the  deceased  to  be  enforced  to  sustain  jurisdiction, 
whether  expressed  in  the  petition  for  administration  or  not,  and 
for  this  purpose,  to  sustain  jurisdiction,  the  court  may  assume  the 
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existence  of  debts,  upon  the  principle  that  all  presumptions  are  in 
favor  of  what  does  not  appear,  18  T.,  180 ;  but  should  it  affirma- 
tively appear  that  there  are  no  debts,  then  the  probate  court  should 
not  grant  letters  of  administration.  Summerlin  vs.  Eabb,  31  S.  W. 
R.,  712-713.  Even  this  rule  of  presumption  of  debts  to  sustain 
jurisdiction  should  not  be  applied  after  a  great  length  of  time 
elapsing  between  death  and  the  application  for  letters.  Duncan 
vs.  Veal,  49  T.,  603. 

In  MeCamant  vs.  Roberts,  80  T.,  327,  Duncan  vs.  Veal  was  dis- 
tinguished by  the  fact  that  in  the  80  Texas  case  the  adminis- 
tration was  granted  only  two  years  after  death,  and  the  presump- 
tion  of  debts  was  held  not  error.  See  Shirley  vs.  Warfield,  34 
S.  W.  R.,  390,  and  30  S.  W.  R.,  36 ;  see  Herndon  vs.  Kuykendall, 
58  T.,  340;  McCown  vs.  Terrell,  29  S.  W.  R.,  489;  Templeton  vs. 
Ferguson,  33  S.  W.  R.,  330;  Boyle  vs.  Forbes,  9  T.,  41;  Loyd  vs. 
Mason,  38  T.,  213;  see  also  Dickson  vs.  Moore,  30  S.  W.  R.,  76. 

A  creditor  whose  debt  has  been  barred  by  limitation  can  not 
force  an  administration.  2  Posey  U.  C,  112.  But  the  jurisdiction 
to  appoint  an  administrator  would  not  be  defeated  because  indebted- 
ness was  small.    Rye  vs.  Guifey,  95  S.  W.  R.,  626. 

What  Are  "Debts'*  to  Support 'Administration. 

It  is  not  every  character  of  obligation  which  will  be  a  sufficient 
basis  to  sue  out  administration.  It  is  held  in  Wardrup  vs.  Jones, 
23  T.,  489,  that  under  the  Act  of  1848  it  was  not  necessary  to  sue 
out  administration  to  enforce  a  bond  for  title  executed  by  the  de- 
ceased, because  it  can  be  done  in  the  district  court  by  suing  the 
heirs,  whether  known  or  unknown.  Nor  to  partition  an  estate, 
<Juilford  vs.  Lane,  49  T.,  748;  Otterhouse  vs.  Burleson,  11  T.,  87; 
16  T.,  414. 

In  Duncan  vs.  Veal,  49  Texas,  610-611,  it  is  said  that  neither 
^ost  accruing  in  an  ineffectual  effort  to  obtain  administration,  nor 
•costs  accruing  in  an  administration  granted,  can  be  the  basis  for 
an  administration  without  the  existence  of  other  debts.  Harwood 
vs.  Wylie,  60  T.,  542. 

A  debt  incurred  for  the  expense  of  procuring  a  land  certificate 
to  which  the  heirs  are  entitled  is  not  a  ground  for  granting  ad- 
ministration. 31  S.  W.  R.,  711 ;  Summerlin  vs.  Rabb,  11  T.  C.  A., 
^3;  Templeton  vs.  Cattle  Co.,  77  T.,  57. 
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Where  there  is  only  one  debt,  or  the  heirs  have  distributed  the 
estate^  the  remedy  is  against  the  heirs  in  the  district  court,  and 
not  by  suing  out  administration  to  collect.  Patterson  vs.  Allen, 
50  T.,  23 ;  1  Posey,  88 ;  Moore  vs.  Moore,  31  S.  W.  R.,  533. 

Effect  of  Oraniing  Letters  Though  Necessity  Not  Apparent 

While  Articles  1888  and  1927  specially  provide  that  a  necessity 
for  granting  letters  of  administration  must  appear,  and  the  facts 
showing  the  necessity  should  be  set  forth  in  the  application,  yet  the 
courts  have  firmly  adhered  to  the  rule  that  unless  the  record  aflirm- 
atively  showed  there  was  no  jurisdiction  to  issue  the  letters,  the 
judgment  of  the  probate  court  could  not  be  attacked  collaterally; 
such  judgments  were  only  voidable,  not  void.  All  presumptions 
are  in  favor  of  what  does  not  appear.  Alexander  vs.  Maverick,  18 
T.,  180;  Withers  vs.  Patterson,  27  T.,  496;  Lawler  vs.  White,  27 
T.,  254;  Giddings  vs.  Steele,  28  T.,  733;  Hudson  vs.  Jeringon, 
39  T.,  580-581 ;  Davis  vs.  Touchstone,  45  T.,  497 ;  Martin  vs.  Rob- 
inson, 67  T.,  379;  Guilford  vs.  Love,  715-716;  Corley  vs.  GoU, 
27  S.  W.  R.,  820;  Ferguson  vs.  Templeton,  32  S.  W.  R.,  148; 
Strickland  vs.  Sandmyer,  52  S.  W.  R.,  88;  Chapman  vs.  Brite,  23 
S.  W.  R.,  514;  Murcheson  vs.  White,  54  T.,  82;  Mills  vs.  Herndon, 
77  T.,  89;  Wallace  vs.  turner,  89  S.  W.  R.,  432;  Crawford  vs. 
McDonald,  33  S.  W.  R.,  325 :  Brackenboro  vs.  Melton,  55  T.,  503. 
It  would  be  unsafe  to  make  the  validity  of  the  administration  de- 
pend on  the  sufficiency  of  the  petition.  Pleasants  vs.  Dunkin, 
47  T.,  355. 

The  court  of  probate  being  a  court  of  general  jurisdiction  in  the 
matter  of  granting  administration,  its  judgment  can  only  be  at- 
tacked directly  to  show  it  void.  The  fact  that  there  was  no  neces- 
sity for  administration,  or  that  the  debt  upon  which  administration 
was  sued  out  was  barred  on  its  face,  or  that  it  was  fraudulently 
obtained,  or  any  other  matter  which  being  alleged  and  shown  would 
render  the  grant  of  administration  in  the  particular  case  void,  are 
all  matters  for  direct  attack.  See  authorities  above;  Lvnne  vs. 
Sanford,  82  T.,  64;  Copt  vs.  Stubbs,  68  T.,  224. 

To  attack  the  judgment  of  a  probate  court  collaterally  on  the 
ground  that  it  is  void,  the  record  must  show  affirmatively  the  want 
of  power  in  the  court  to  make  the  particular  order.  Withers  vs. 
Patterson,  27  T.,  492;  54  T.,  81;  16  T.,  337;  77  T.,  57;  23  S.  W. 
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R.,  516;  103  S.  W.  R.,  (565;  101  S.  W.  R.,  538-539.  So  that  if 
the  grant  of  administration  was  void  for  want  of  power,  and  not 
simply  erroneous  or  irregular,  the  fact  can  be  shown  collaterally, 
except  where  administration  was  granted  on  the  estate  of  a  living 
person.  Schleicher  vs.  Gutbrod,  34  S.  W.  R.,  657 ;  Rev.  Stats.,  Art. 
1927;  Fisk  vs.  Norvell,  9  T.,  13;  Martin  vs.  Robinson,  67  T.,  375. 
The  fact  that  the  person  was  living  when  administration  was 
granted  makes  a  void  administration,  and  tvithout  reference  to  the 
record  it  may  be  shown  collaterally.  Ibid;  or  where  the  particular 
administration  is  forbidden  by  law.    77  T.,  57-58;  69  T.,  266. 

It  is  the  duty  of  the  judges  to  see  that  the  petition  conforms  to 
the  requirements  of  the  statute  and  that  the  record  shows  juris- 
diction and  thereby  prevent  issues  as  to  its  validity  in  after  years. 
However,  as  heretofore  stated,  every  presumption  is  in  favor  of  the 
order  of  the  court  granting  administration;  as  said  in  Pleasants 
vs.  Dunkin,  47  T.,  355,  it  w^ould  be  unsafe  to  make  the  validity 
of  an  administration  depend  on  the  sufficiency  of  the  petition  in 
the  light  of  the  fact  that  administrations  were  often  conducted 
without  legal  advice  in  the  earlier  days.  It  is  a  concession  to  igno- 
rance and  carelessness  in  the  administration  of  the  system  in 
former  years  for  the  protection  of  property  rights. 

Void  Grants, 

In  passing,  I  will  call  attention  to  cases  in  which  the  adminis- 
tration was  declared  void  on  the  record  and  held  subject  to  col- 
lateral attack. 

When  the  intestate  left  no  estate  the  court  has  no  jurisdiction 
to  appoint  an  administrator,  Merriweather  vs.  Mennard,  41  T.,  277 ; 
1  Posey,  88 ;  for  if  there  is  no  estate  there  is  nothing  to  which  the 
jurisdiction  of  the  probate  court  can  attach.  Martin  vs.  Robinson, 
67  T.,  375.  But  the  failure  to  allege  in  the  application  that  there 
is  an  estate  would  not  make  the  grant  void  if  there  is  an  estate. 
Odell  vs.  Kennedy,  64  S.  W.  R.,  802. 

When  the  decedent  had  neither  domicile  nor  property  in  county 
where  administration  was  taken  out,  the  letters  would  be  void  for 
want  of  jurisdiction.    49  T.,  611;  Harwood  vs.  Wylie,  70  T.,  541. 

An  administration  taken  out  in  Galveston  county  on  estate  of 
one  massacred  at  Goliad,  then  years  after,  and  reopening  the  ad- 
ministration several  vears  after,  it  was  held  such  administration 
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void  and  purchaser  obtained  no  title  under  the  administrator's  sale. 
Paul  vs.  Willis,  69  T.,  261 ;  Stone  Co.  vs.  Boon,  73  T.,  555.  So 
an  application  made  fifteen  years  after  death  for  letters  showing 
no  indebtedness  there  was  no  jurisdiction.     Id. ;  52  Fed.,  572. 

In  Sunimerlin  vs.  Rabb  it  is  held  that  a  debt  twenty-five  years 
after  death  will  not  support  an  administration.  The  appointment 
of  an  administrator  de  bonis  non  fifteen  years  after  the  estate  was 
closed  was  held  void. 

Dodge  vs.  Philan,  21  S.  W.  R.,  309 — in  this  case  no  debts  were 
shown.  However,  in  Baker  vs.  De  Zavalla,  1  Posey,  638,  and  How- 
ard vs.  Bennet,  13  T.,  314,  a  third  administration  fourteen  years 
after  the  first  was  granted  was  held  valid;  but  in  Withers  vs.  Pat- 
terson the  third  administration  was  held  void  because  the  estate 
had  been  fully  administered.  Hurt  vs.  Horton,  12  T..  287 ;  Rose 
vs.  Newman,  26  T.,  133;  Gidding  vs.  Steele,  28  T.,  748-750;  49 
T.,  748.  Where  there  are  no  debts  and  heirs  have  partitioned,  a 
subsequent  grant  of  administration  is  void.  Fisk  vs.  Xorvell,  9  T., 
17;  10  T.,  46;  13  T.,  192;  36  T.,  21. 
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CHAPTER  VI. 

MUST  APPEAR  THAT  THE  PERSON'  TO  WHOM  THE  LETTERS  ARE  ABOUT 
TO  BE  GRANTED  IS  ENTITLED  THERETO  BY  LAW  AND 

IS  NOT  DISQUALIFIED. 

Who  Can  Be  t 

It  is  not  the  policy  of  the  law  that  the  estate  should  fall  into 
the  hands  of  strangers,  or  in  the  hands  of  persons  handicapped  by 
any  kind  of  disability,  so  Article  1910  provides  that  "letters  of  ad- 
ministration shall  not  be  granted  to  any  person  under  twenty-one 
years  of  age,  or  unsound  mind,  except  in  cases  where  the  minor  is 
a  husband  or  wife  of  deceased.''  By  Article  1914  we  have  the  order 
of  preference  in  the  appointment  of  administrators,  and  this  order 
is  a  legal  right  in  case  of  contest  for  the  administration,  unless 
waived  by  any  preferred  party.    Art.  1916;  62  T.,  221 ;  61  T.,  690. 

The  order  as  stated  is:  First,  to  the  surviving  husband  or  wife; 
second,  to  the  next  of  kin  of  the  deceased,  the  nearest  in  order  of 
descent  being  the  first,  etc.;  third,  to  a  creditor  of  the  deceased 
(Article  1896) ;  fourth,  to  any  person  of  good  character  in  the 
countv. 

The  right  to  the  grant  of  letters  as  enumerated  above  and  the 
preference  given  is  only  a  personal  privilege,  the  preferencs.  as 
stated  may  be  waived.  Cole  vs.  Dial,  12  T.,  102;  Mays  vs.  Houston, 
61  T.,  691;  62  T.,  225.  One  may  waive  the  right  by  acquiescing 
in  the  appointment  of  another.  Ibid.;  Stevens  vs.  Cameron,  101 
S.  W.  B.,  791.  Wife  may  waive  privilege  in  favor  of  another, 
though  she  be  a  non-resident. 

Under  the  first  clause  it  has  been  held  that  only  a  lawful  wife 
has  the  privilege  of  taking  out  letters  of  administration — that  is, 
not  to  one,  who,  living  with  the  deceased  as  his  wife,  was  not  law- 
fully married.    Chapman  vs.  Chapman,  32  S.  W.  R.,  565-871. 

It  being  established  that  one  applying  is  the  surviving  wife  of 
the  deceased,  the  statute  fixes  the  priority.  Truesdale  vs.  Putnegat. 
59  S.  W.  R.,  307 ;  4  T.,  285 ;  24  T.  634.    See  1  T.,  626. 
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Man-ied  Woman. 

In  Nicholson  vs.  Ingram,  24  T.,  634,  it  is  said  letters  of  admin- 
istration ought  not  to  be  granted  to  a  married  woman  unless  joined 
by  her  husband  in  the  administration,  and  if  he  refuses  to  join, 
then  should  not  be  granted.  Mitchell  vs.  Wright,  4  T.,  283-284; 
see  32  T.,  134;  88  T.,  641.  Her  appointment,  however,  can  not  be 
impeached  collaterally.  4  T.,  286.  That  a  married  woman  as 
executrix  must  be  joined  by  her  husband  in  the  management  of 
the  estate  was  not  carried  into  the  present  statute,  see  Paschal's 
Digest,  Art.  1284;  or  Act  of  1848.  Stevens  vs.  Taylor,  102  S.  W. 
R.,  973.     (See  '^ond  by  Married  Women.") 

Next  of  Kin. 

Second  Clause. — This  clause  is  self-explanatory,  and  the  prefer- 
ence is  tested  by  the  statute  of  descent  and  distribution.  Rev. 
Stats.,  Arts.  1688-1689.  Parties  mentioned  in  Clauses  1  and  2  may 
waive  their  rights  to  administer  by  power  of  attorney  to  another 
duly  authenticated  and  fikd  with  the  clerk,  or  may  in  open  court 
renounce  the  right  in  favor  of  some  other  qualified  person  (Rev. 
Stats.,  Art.  1916),  or  may  acquiesce  in  the  appointment  of  another. 
Mays  vs.  Houston,  61  T.,  690;  Khan  vs.  Ingraham,  62  T.,  225; 
Cole  vs.  Dial,  12  T.,  200;  Stevens  vs.  Cameron,  101  S.  W.  R.,  791; 
see  Templeton  vs.  Falls  Co.,  77  T.,  58. 

Creditor  May  Administer. 

Third  Clause. — Where  a  party  dies  indebted  leaving  an  estate 
and  administration  is  not  taken  out  by  any  of  the  preferred  parties 
as  above  stated,  then  a  creditor  may  apply  for  letters  of  adminis- 
tration, unless  his  claim  be  barred.    Mott  vs.  Ridell,  2  Posey,  107. 

The  general  rule  is  that  there  must  be  an  administrator  or  an 
executor  representing  the  estate  to  ena^ble  a  creditor  to  collect  or 
subject  property  of  the  estate  to  pay  his  debt,  and  the  creditor  is 
not  to  be  subjected  to  loss  because  those  best  entitled  to  administer 
the  estate  fail  to  do  so;  so  the  creditor  must  pursue  his  remedy 
through  the  jurisdiction  of  the  county  court,  unless  facts  exist 
which  would  permit  him  to  sue  the  heirs  where  administration  has 
not  been  taken  out  and  the  estate  distributed,  as  will  be  hereafter 
discussed  under  *^When  Creditors  Mav  Sue."  Green  vs.  Ruffelv. 
23  T.,  539 ;  14  T.,  612 ;  Nicholas  vs.  Ingraham,  24  T.,  633.    The 
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statute  has  given  the  creditor  the  right  to  sue  out  administration 
to  secure  payment  of  his  debt,  should  those  preferred  fail  to  take 
out  administration  or  waive  their  privilege  to  do  so.  Patterson 
vs.  Allen,  50  T.,  25;  Low  vs.  Telton,  84  T.,  285.  See  Mott  vs. 
Riddel;  2  Pos.  U.  C,  110,  as  to  effect  on  limitation. 

By  Article  1897,  Rev.  Stats.,  several  creditors  may  authorize  one 
of  their  number  to  apply  for  letters  in  behalf  of  them  all.  See 
Angiers  vs.  Jones,  67  S.  W.  R.,  449,  where  creditors  held  not  en- 
titled to  administration. 

When  Creditors^  Application  May  Be  Defeated, 

Again,  by  Article  1896,  Rev.  Stats.,  if  those  interested  in  the 
estate  desire  to  prevent  a  creditor  from  administering  they  may 
present  it: 

1.  By  paying  off  the  claim  of  the  creditor. 

2.  By  showing  claim  fictitious,  fraudulent,  illegal  or  barred  by 
limitation.    Mott  vs.  Riddell,  2  Posey,  107. 

3.  By  executing  a  bond  with  two  or  more  good  sureties  in 
double  the  amount  of  the  creditor's  debt  conditioned  that  the 
obligors  will  pay  the  debt  upon  the  establishment  thereof  by  suit 
in  a  court  of  competent  jurisdiction. 

By  Article  1898,  Rev.  Stats.,  the  bond  when  approved  by  the 
county  judge  shall  be  filed  with  the  county  clerk  and  recorded  in 
the  minutes  of  the  county  court,  and  any  creditor  for  whose  security 
the  bond  was  given  may  sue  thereon ;  and  a  lien  is  given  on  all  the 
estate  in  the  hands  of  the  distributees  of  said  estate  to  secure  the 
ultimate  payment  of  the  bond.  Truesdale  vs.  Putnegat,  59  S.  W. 
R.,  307. 

To  Any  Person  of  Good  Character  Residing  in  County, 

When  one  not  entitled  by  relationship  or  interest  in  the  estate 
applies,  good  character  is  the  necessary  qualification,  and  -residence 
in  county  where  the  estate  is  being  administered.  Rev.  Stats.,  Art. 
1914,  Ciause  7;  Rev.  Stak,  Art.  1895. 

In  Ayccck  vs.  Braun,  66  T.,  202,  it  was  held  that  the  ability  to 
make  the  bond  required  to  administer  was  a  test  of  the  character 
required  by  the  statute.  See  Cain  vs.  Haas,  18  T.,  625 ;  also  Stone 
vs.  Brown,  16  T.,  431 ;  Hall  vs.  Claiborne. 
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One  Having  a  Joint  Interest  May  Administer. 

Persons  having  a  joint  interest  with  the  decedent  in  property  of 
estate  may  administer.  Ellis  vs.  Rhone,  17  T.,  131.  So  a  surviv- 
ing partner  may  be  appointed.    Cole  vs.  Dial,  12  T.,  100. 

When  Equally  Entitled, 

When  applicants  are  equally  entitled,  the  letters  shall  be  granted 
to  one  who  is  most  likely  in  the  judgment  of  the  court  to  admin- 
ister the  estate  advantageously,  or  it  may  be  granted  to  two  or 
three  of  such  applicants.  Rev.  Stats.,  Art.  1916.  Courts  will  not 
impose  the  trust  on  unsuitable  persons.  Ayoock  vs.  Braun,  66  T., 
213 ;  see  Hall  vs.  Claiborne,  27  T.,  223 ;  Mclntyre  vs.  Chappell,  4 
T.,  192;  Cain  vs.  Haas,  18  T.,  625. 
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CHAPTER  VII. 

FILING   PETITION. 

The  applicant  must  file  a  petition,  addressed  to  the  Honorable 
Probate  Court,  in  which  it  must  appear  (Arts.  1883,  1888,  1927) : 
(1)  That  the  person  is  dead,  naming  him,  the  date  of  death,  and 
he  died  intestate;  and  it  must  appear  that,  four  years  have  not 
elapsed  since  death.  Eev.  Stats.,  Art.  1842.  (2)  That  the  court  has 
jurisdiction  of  the  estate.  (3)  Probable  value  of  the  estate.  (4) 
That  there  is  a  necessity  for  administration.  (5)  That  the  person 
applying  is  qualified. 

It  must  both  appear  in  the  application  and  be  shown  to  the  court : 
(1)  That  the  name  of  the  deceased  and  that  he  is  dead;  also 
the  time  and  place  of  his  death,  and  that  he  died  without  disposing 
of  his  property  by  will.  (2)  The  facts  necessary  to  show  that 
the  court  has  jurisdiction  of  the  estate ;  and  the  further  fact  that 
four  years  has  not  elapsed  between  the  death  of  the  intestate  and 
the  filing  of  the  application  for  letters.  (3)  The  nature  and  prob- 
able value  of  the  estate.  (4)  A  necessity  for  suing  out  adminis- 
tration must  be  stated  by  setting  forth  the  facts  creating  the  neces- 
sity. (5)  That  applicant  is  not  disqualified  by  law  to  act  as  ad- 
ministrator and  is  entitled  thereto. 

1.  A  petition  alleging  that  one  verily  believes  that  the  decedent 
was  dead  is  suflBcient  to  admit  of  proof  of  death,  which  nfUst  be 
shown.  Pleasants  vs.  Du^kin,  47  T.,  355 ;  Muchison  vs.  White,  54 
T.,  84.  We  have  seen  that  administration  on  a  live  man^s  property 
is  absolutely  void.  Martin  vs.  Bobinson,  67  T.,  375;  Caplen  vs. 
Compton,  27  S.  W.  R.,  24;  47  T.,  355.  When  depending  on  seven 
years'  absence,  see  Nehring  vs.  McNewman,  94  T.,  51-52;  French  vs. 
McGinnis,  G9  T.,  19.  Presumption  of  death,  see  42  T.,  314;  47 
T.,  355. 

2.  The  petition  should  show  the  jurisdictional  facts  as  to  venue 
and  subject  matter,  as  heretofore  discussed,  for  in  all  cases  arising 
thereafter  affecting  such  administration  the  court  does  not  look 
beyond  the  record  itself.  Paul  vs.  Willis,  69  T.,  265;  Muchison 
vs.  White,  54  T.,  81-82;  Martin  vs.  Bwins,  80  T.,  679;  74  Fed., 
606 ;  see  Odell  vs.  Kennedy,  64  S.  W.  R.,  802 ;  Taffinder  vs.  Terrell. 
65  S.  W.  R.,  177. 
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However,  as  said  before,  the  judgment  granting  letters  can  never 
be  attacked  collaterally  if  jurisdiction  is  not  negatived  by  the  record. 
Withers  vs.  Patterson;  Guilford  vs.  Love,  49  T.,  741;  Grant  vs. 
Hill,  30  S.  W.  H.,  954;  77  T.,  89;  60  T.,  360;  54  T.,  82.  As  said 
in  Pleasants  vs.  Dunkin,  it  would  be  most  unsafe  to  make  the 
validity  of  an  administration  depend  on  the  sufficiency  of  the  peti- 
tion for  letters  unless  the  want  of  jurisdiction  affirmatively  appears. 

3.  The  nature  of  the  estate — that  is,  whether  real  or  personal 
property,  or  both,  and  the  probable  value,  must  be  set  forth. 

4.  We  have  already  briefly  alluded  to  the  fact  in  suing  out  an 
administration  that  a  necessity  must  exist  therefor,  and  the  facts 
showing  the  necessity  must  be  set  forth  in  the  application.  77  S. 
W.  K.,  626;  75  S.  W.  R.,  362. 

5.  It  must  appear  that  the  applicant  is  entitled  to  sue  out  let- 
ters under  the  provisions  of  Articles  1914  and  1895,  Rev.  Stats. 

If  the  petition  for  the  appointment  be  absent  from  the  records  it 
will  be  presumed  that  a  valid  petition  was  presented  in  collateral 
attack,  Corby  vs.  GoU,  27  S.  W.  R.,  819 ;  for  the  appointment  pre- 
sumes a  valid  petition.    27  S.  W.  R.,  819. 

Citation  and  Service, 

When  the  application  is  filed  with  the  clerk  of  the  county  court 
he  is  required  by  Article  1889  to  issue  a  citation  to  all  parties  in- 
terested in  the  estate.  Such  citation  should  recite  that  the  par- 
ticular application  for  letters  of  administration  has  been  filed,  of 
course  setting  forth  the  name  of  the  deceased  and  the  applicant, 
the  time  when,  and  the  court  in  which  the  application  shall  be 
acted  upon;  and  should  cite  all  persons  interested  in  the  estate  to 
appear  at  a  certain  time  and  contest  the  application  if  they  desire 
to  do  so. 

Article  1890,  Rev.  Stats.,  provides  for  service  of  this  citation  by 
posting  ten  days  exclusive  of  the  day  of  posting  before  the  first 
day  of  the  term  of  the  court  to  which  the  citation  is  returnable. 

Article  1862.  Rev.  Stats.,  provides  form  of  citation  in  probate 
matters.     Perkins  vs.  Wood,  63  T.,  396. 

Administration  proceedings  are  in  their  nature  proceedings  in 
rem,  and  the  world  must  take  notice  when  the  requisites  of  the 
statute  controlling  the  procedure  are  complied  with.  Muchison  vs. 
White,  54  T.,  83 ;  McGowen  vs.  Zimpleman,  53  T.,  483 ;  Hershfield 
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VS.  Brown,  30  S.  W.  K.,  963 ;  88  T.,  630 ;  4  T.,  431 ;  Porter  vs. 
Sweeney,  61  T.,  215;  75  T.,  524. 

By  Article  1894,  Rev.  Stats.,  no  applicationxcan  be  acted  on  until 
the  citation  is  served  in  manner  provided  in  Article  1890. 

By  Article  1863,  Rev.  Stats.,  a  citation  in  probate  is  served  by 
posting,  delivery  in  person,  or  by  publication.  When  the  mode  of 
service  is  not  particularly  specified,  it  must  be  served  personally 
upon  the  party  or  parties  to  be  cited,  by  delivering  a  true  copy  of 
the  citation  to  the  person  to  be  served  at  least  ten  days  before  ap- 
pearance day,  excluding  the  day  of  service  in  computing  the  time. 

By  Article  1864,  Rev.  Stats.,  when  the  citation  is  required  to  be 
posted  generally  in  probate  matters  it  must  be  posted  ten  days 
before  appearance  day  of  the  party  cited,  excluding  the  day  of  post- 
ing in  the  computation.  The  posting  must  be  made  at  three  of  the 
most  public  places  in  the  county,  one  of  which  is  at  the  courthouse 
door, 'and  no  two  in  the  same  city  or  town.  But  Article  1890 
requires  in  application  for  letters  of  administration  the  citation 
must  be  posted  ten  days  before  the  first  day  of  the  term  to  which 
it  is  returnable,  excluding  the  day  of  posting. 

By  Article  1865,  Rev.  Stats.,  the  clerk  of  the  county  court  must 
furnish  the  officer  serving  with  the  original  citation  and  the  three 
copies  to  be  posted,  the  original  to  be  returned  showing  the  service. 

By  Article  1866,  Rev.  Stats.,  the  citation  by  publication  must 
conform  to  the  statutory  methods  required  for  the  same  service  as 
the  district  courts. 

By  Article  1894,  Rev.  Stats.,  no  application  can  be  acted  upon 
until  service  as  stated  in  preceding  articles  has  been  made. 

Contesting  Application. 

By  Article  1929,  Rev.  Stats.,  any  person  before  the  application 
is  granted  may  file  his  opposition  thereto  in  writing  and  apply  for 
himself,  or  to  have  letters  granted  to  any  other  person,  and  upon 
the  issues  made  in  such  contest  and  the  trial  of  the  same,  the  court 
will  grant  letters  to  the  person  that  may  seem  best  entitled,  having 
regard  to  the  provisions  of  the  statute  governing  the  same.  This 
article  does  not  diflEer  from  the  Act  of  1848. 

By  Article  1870,  Rev.  Stats.,  any  person  interested  in  an  estate 
may  before  the  application  is  decided  upon  by  the  court,  file  an 
opposition  thereto,  in  writing,  and  shall  be  entitled  to  process  for 
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witnesses  and  evidence  and  to  be  heard  upon  such  opposition  as  in 
other  suits.  There  should  appear  in  the  contest,  that  the  party 
contesting  has  an  interest  in  the  estate  as  a  condition  upon  which 
the  special  grounds  of  objection  should  be  heard,  and  should  the 
interest  not  appear  in  the  record,  and  exception  must  be  filed  in 
limine  and  not  after  pleading  to  the  merits  and  issue  joined  thereon. 
On  appeal  to  the  district  court  the  trial  is  de  novo,  and  the  original 
applicant  may  there  except  to  the  right  of  the  contestant  to  oppose 
the  application  by  requiring  a  statement  of  his  interest  before  going 
to  trial,  and  upon  this  issue  evidence  may  be  heard  regardless  of  the 
proceedings  in  the  court  below ;  but  the  issue  here,  as  in  the  court 
below,  should  be  raised  and  settled  in  limine,  Newton  vs.  Newton, 
61  T.,  513-514;  Davenport  vs.  Hervey,  30  T.,  327;  Branch  vs. 
Hamick,  70  T.,  735. 

Of  course,  any  one  having  an  interest  in  the  estate  may  contest 
an  application  for  letters  under  any  of  the  statutes  permitting  and 
designating  who  may  sue  out  administration,  as  set  forth  in  Articles 
1914-1910,  Rev.  Stats.  Chandler  vs.  Hudson,  11  T.,  36;  see 
Angier  vs.  Jones,  67  S.  W.  B.,  449,  as  to  right  of  creditor  to  contest. 

After  administration  has  been  granted  to  one,  another  whose 
rights  would  be  prior  under  Article  1914,  and  who  has  not  waived 
or  renounced  the  right  under  Article  1916,  may  on  application 
have  the  letters  revoked  and  administration  granted  to  him.  Wil- 
son vs.  Catchings,  41  T.,  491 ;  Rev.  Stats.,  Art.  1917. 

The  Order  Granting. 

The  court,  with  or  without  contest,  upon  hearing  the  petition 
and  such  evidence  as  may  show  that  administration  can  be  properly 
granted,  issues  its  order  to  that  effect  as  provided  in  Article  1928, 
Rev.  Stats.,  which  shall  be  entered  upon  the  minutes  of  the  court 
and  shall  state  (Rev.  Stats.,  Art.  1958):  (1)  The  name  of  the 
intestate.  (2)  The  person  to  whom  the  grant  is  made.  (3)  If 
bond  is  required,  the  amount  thereof.  (4)  Requiring  the  clerk  to 
issue  letters  when  the  person  to  whom  they  are  granted  qualified. 

By  qualifying  is  meant  the  administrator  must  take  the  oath 
prescribed  in  Article  1938,  and  file  his  bond  as  set  forth  in  Article 
1943,  with  two  sufficient  sureties  who  are  residents  of  the  State,  the 
bond  to  be  in  double  the  value  of  the  estate.  The  court  may  extend 
time  to  an  administrator  to  qualify.    38  S.  W.  R.,  222. 
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The  court  can  not  add  conditions  to  the  appointment  not  con- 
tained in  the  law,  Cain  vs.  Haas,  18  T.,  617;  Alexander  vs.  Bar- 
field,  6  T.,  405;  and  the  order  must  be  definite,  Harwood  vs. 
Wylie,  7  S.  W.  K.,  789;  and  the  validity  of  the  grand  depends  upon 
the  facts  as  they  existed  at  the  time  letters  were  granted.  Withers 
vs.  Patterson,  27  T.,  510;  1  Posey,  632.  The  grant,  however,  is 
retroactive  and  the  appointee  takes  possession  of  the  estate  as  it 
existed  at  the  death  of  the  testator.    Blair  vs.  Cisneros,  10  T.,  46. 

Issue  as  to  Appointment, 

As  heretofore  stated,  the  grant  of  administration,  like  any  other 
order  of  the  probate  court  within  its  jurisdiction,  can  not  be  at- 
tacked collaterally.  Withers  vs.  Patterson,  27  T.,  496 ;  Guilford  vs. 
Love,  49  T.,  741 ;  Grant  vs.  Hill,  30  S.  W.  R.,  954 ;  Runge  vs.  Oli- 
phant,  ^2  T.,  685;  Mills  vs.  Herndon,  77  T.,  89;  23  S.  W.  R.,  514; 
3  S.  W.  R.,  550 ;  unless  the  record  shows  the  court  had  no  juris- 
diction, 41  T.,  278,  and  a  valid  petition  is  presumed.  77  T.,  69; 
27  S.  W.  R.,  819. 

Where  there  is  an  issue  as  to  appointment  the  record  showing 
recognition  for  a  number  of  years  is  conclusive.  Halbert  vs.  Car- 
rol, 25  S.  W.  R.,  1102;  Wood  vs.  Mistretta,  49  S.  W.  R.,  236;  Saul 
vs.  Frame,  22  S.  W.  R.,  984.  So  where  there  is  an  issue  as  to 
proper  county  for  granting,  the  conclusion  of  the  court  is  decisive 
until  set  aside  by  direct  attack.    28  T.,  750. 

An  administrator  recognized  for  eighteen  years  will  be  conclu- 
sively presumed  to  have  been  regularly  appointed.  Halbert  vs. 
DeBode,  40  S.  W.  R.,  1011  ;  Halbert  vs.  Martin,  30  S.  W.  R.,  389; 
Poor  vs.  Boyce,  12  T.,  44:9;  Vogelsang  vs.  Dougherty,  46  T.,  472; 
White  vs.  Jones,  67  T.,  640;  44  S.  W.  R.,  1002.  As  to  proof 
of  authority  to  make  deed,  see  Cessna  vs.  Williams,  95  S.  W.  R., 
1107;  Moseley  vs.  Vanderstucken,  62  S.  W.  R.,  1103. 

One  May  Appeal  From  the  Order  of  Appointment. 

Long  vs.  Richardson,  62  S.  W.  R.,  964;  Newton  vs.  Newton,  61 
T.,  513;  or  refusal  to  appoint.     Coupland  vs.  Tullar,  21  T.,  525. 

And  the  appeal  suspends  the  order  until  decided.  Stone  vs. 
Spillman,  16  T.,  433.     (See  "Appeals.'^ 
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One  Administrator  for  Two  or  More  Estates. 

A  grant  of  administration  will  not  be  held  void  on  collateral 
attack  because  application  for  administration  was  on  three  estates 
and  granted  in  one  order,  Templeton  vs.  Ferguson,  33  S.  W.  K., 
333 ;  see  Grant  vs.  Hill,  44  S.  W.  R.,  1028 ;  Williams  vs.  Howard, 
31  S.  W.  B.,  835;  Saul  vs.  Frame,  22  S.  W.  R.,  985;  if  court  has 
jurisdiction  over  all  of  the  estates,  Grande  vs.  Herrera,  15  T.,  538. 

On  death  of  husband  and  wife  a  joint  administration  may  be 
had  on  their  community  estate.  Stephenson  vs.  Marsalis,  33  S.  W. 
R.,  383 ;  Lawson  vs.  Kelley,  82  T.,  463 ;  see  Rudd  vs.  Johnson,  60 
T.,  91 ;  Soye  vs.  McAlester,  18  T.,  99-100. 

An  order  purporting  to  grant  administration  on  one  estate  out 
of  a  list  of  several,  without  specifying,  is  invalid  as  to  all.  Har- 
wood  vs.  Wylie,  70  T.,  543. 
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CHAPTER  VIII. 

TEMPORARY  ADMINISTRATOR,    WHEN   APPOINTED.     ." 

\ 

It  often  becomes  necessary  not  to  await  the  ordinary  procedure 
by  which  an  administrator  is  appointed,  as  the  condition  of  the 
estate  may  imperatively  demand  immediate  attention  to  preserve 
and  keep  it  together  until  it  can  pass  into  the  hands  of  one  fully 
authorized  to  administer  the  estate  for  the  benefit  of  the  creditors 
and  heirs.    Alexander  vs.  Barfield,  6  T.,  405. 

To  meet  conditions  of  this  character,  our  statute  provides. 
Article  1930,  that  "whenever  it  may  appear  to  the  county  judge 
that  the  interest  of  an  estate  requires  the  immediate  appointment 
of  an  administrator,  he  shall  in  open  court  or  in  vacation,  by  writ- 
ing, under  his  hand  and  seal  of  office,  attested  by  the  clerk,  appoint 
some  suitable  person  temporary  administrator  with  such  limited 
powers  as  the  circumstances  of  the  case  may  require."  This  act 
corresponds  with  the  Act  of  1848,  and  the  decisions  under  the 
latter  act  are  applicable  to  the  present  law. 

It  is  thus  seen  that  the  creation  of  this  office  in  any  estate  de- 
pends upon  conditions  of  necessity  existing  therefor,  52  S.  W.  R., 
626,  and  the  existence  of  the  necessity  rests  within  the  legal  dis- 
cretion of  the  court,  but  refusal  to  appoint  is  appealable.  Long 
vs.  Bichardson,  62  S.  W.  R.,  964. 

By  Article  1934  it  is  provided  that  in  a  contest  relative  to  grant- 
ing letters  or  probating  a  will  it  is  made  the  duty  of  the  court  to 
appoint  a  temporary  administrator  if  deemed  necessary,  in  such 
manner  and  with  such  limited  powers  as  the  circumstances  require, 
and  such  appointment  continues  until  end  of  contest. 

How  Appointed, 

By  Article  1930  it  is  provided  that  the  appointment  may  be 
made  on  a  written  or  verbal  application,  or  by  the  court  without 
application,  the  necessity  for  the  appointment  being  the  controlling 
condition.    52  S.  W.  R.,  626.    So  it  may  be  made  without  citation. 

By  Act  of  1870  the  application  was  required  to  be  in  writing;  it 
had  also  to  be  verified  and  presented  to  the  district  clerk,  who  was 
authorized  to  make  the  appointment. 
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By  Article  1931  the  appointment  shall  define  the  powers  con- 
ferred, shall  be  recorded  in  the  minutes  of  the  court,  and  the  clerk 
is  required  to  endorse  on  the  appointment  a  certificate  that  the 
appointment  has  so  been  recorded.  And  it  is  further  provided 
that  until  this  is  done  the  appointment  shall  not  take  effect.  Again, 
another  essential  condition  to  the  temporary  appointment  taking 
effect  is  the  taking  the  oath  and  giving  bond  prescribed  by  law. 
Rev.  Stats.,  Art.  1932. 

Oath  and  Bond. 

The  oath  and  bond  prescribed  by  law  may  be  found  in  Articles 
1939,  1940,  1942,  and  Article  1943,  which  prescribes  the  form  and 
condition.  This  Article  1932  is  the  same  as  in  the  Act  of  1848 
and  differs  from  the  Act  of  1870  in  the  fact  that  under  this  last 
act  the  oath  had  to  be  taken  and  the  bond  given  within  five  days 
after  the  appointment,  and  the  bond  with  one  or  more  sureties  was 
made  paj^able  to  the  district  clerk.  His  care  or  possession  of  the 
estate  does  not  begin  until  he  qualifies,  Roberts  vs.  Stuart,  80  T., 
385-386,  and  he  must  use  diligence  in  the  exercise  of  the  powers 
given.    Ibid. 

Tenn  of  Office. 

By  Article  1933  the  appointment  of  a  temporary  administrator 
ceases  to  be  of  force  on  the  day  designated  for  taking  up  probate 
business  on  the  next  succeeding  term  after  the  appointment,  unless 
continued  in  open  court  by  an  order  entered  upon  the  minutes  of 
the  court,  Ins.  Co.  vs.  Gibbs,  78  S.  W.  R.,  399,  and  it  is  further  pro- 
vided that  in  no  case  shall  the  appointment  continue  beyond  the 
day  designated.    Dull  vs.  Drake,  68  T.,  207. 

In  Willis  vs.  Pinkhard,  52  S.  W.  R.,  626,  it  says  the  order  con- 
tinuiiig  the  temporary  administrator  must  be  made  in  term  time 
and  entered  upon  the  minutes  of  the  court,  that  an  order  made  in 
vacation  is  void.  The  Act  of  1870  specified  the  fourth  day  of  the 
term  of  the  court  next  after  the  appointment  of  the  temporary  ad- 
ministrator when  the  appointment  ceases  to  be  of  force.    63  T.,  221. 

By  Article  1934  it  is  provided  for  the  appointment  of  a  tem- 
porary administrator  pending  a  contest  in  probating  a  will  or 
granting  administration,  and  in  such  cases  the  appointment  con- 
tinues in  force  until  the  contest  ceases,  and  the  permanent  executor 
or  administrator  is  appointed.    See  Elwell  vs.  Church,  63  T.,  222. 
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WhUe  the  oflSce  ceases^  as  above  stated,  yet  you  may  show  a  con- 
tinuation of  tiie  oflSee  by  order  to  accomplish  the  purpose  of  the 
appointment.  78  S.  W.  E.,  399;  45  S.  W.  B.,  690;  76  T.,  494; 
Ins.  Co.  vs.  Gibbs,  78  S.  W.  K.,  399;  46  S.  W.  E.,  690;  76  T.,  494; 
60  T.,  403.  Or  the  continuation  of  the  oflBce  may  be  presumed. 
WiUiams  vs.  Bank,  91  T.,  661 ;  45  S.  W.  E.,  690. 

Powers  Under  the  Appointment 

We  have  seen  by  Article  1930  that  provision  is  made  that  a  tem- 
porary administrator  shall  have  only  limited  powers  which  are  to 
be  stated  in  the  order  of  appointment,  and  Article  1931  requires 
the  powers  given  to  be  defined  and  recorded  in  the  minutes  of  the 
court. 

By  Article  1935  it  is  provided  that  temporary  administrators 
shall  have  and  shall  exercise  only  such  rights  and  powers  with  re- 
gard to  the  estate,  or  the  portion  thereof  committed  to  their  charge, 
as  are  specifically  and  clearly  expressed  in  the  order  of  the  court 
appointing  him,  and  any  acts  done  beyond  the  scope  of  these  indi- 
cated powers  are  void.  This  article  is  practically  the  same  as  found 
in  the  Law  of  1848.  In  the  Act  of  1870  there  are  additional  statu- 
tory duties  prescribed.    See  Paschal's  Digest,  Art.  5530. 

Courts  have  uniformly  given  to  these  statutes  affecting  the  powers 
of  a  temporary  administrator  a  strict  construction  by  confining 
them  to  the  powers  clearly  indicated. 

The  very  character  of  the  appointment  and  the  manner  of  creat- 
ing the  oflBce  without  notice  to  those  interested  in  the  estate  requires 
a  strict  construction  and  the  denial  of  inferential  powers. 

While  the  probate  court  may  confer  any  power  that  can  be  exer- 
cised in  a  regular  administration,  yet  the  appointment  being  only 
for  a  specific  purpose,  the  powers  given  should  be  confined  to  the 
purpose.  Callahan  vs.  Houston,  78  T.,  494.  Willis  vs.  Pinkhard, 
62  S.  W.  E.,  628. 

In  Alexander  vs.  Barfield,  6  T.,  405,  it  is  said  general  powers  can 
not  be  granted;  the  appointment  must  conform  to  the  statute  or 
it  is  void. 

That  the  temporary  administrator  has  no  powers  except  those 
granted,  is  emphasized  in  Article  1935,  which  declares  that  any  act 
done  beyond  the  power  granted  is  void.  Dull  vs.  Drake,  68  T.,  207 ; 
conveyance  of  land  held  void,  Oennania  Co.  vs.  Peets,  47  S.  W.  E., 
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687;  Willis  Bros.  vs.  Pinkhart,  62  S.  W.  R.,  626;  Lemp  Co.  vs. 
La  Hose,  50  S.  W.  R.,  460;  Robinson  vs.  Martel,  11  T.,  154;  and 
can  not  be  cured  by  subsequent  act  of  the  court.  52  S.  W.  R.,  626 ; 
Cruse  vs.  O'Guin,  106  S.  W.  R.,  757.  These  cases  illustrate  the 
rule  of  strict  construction  as  to  powers  to  be  exercised.  See  Digno- 
witty  vs.  Coleman,  77  T.,  98 ;  H.  &  T.  C.  R.  R.  vs.  Hook,  60  T., 
408;  Robinson  vs.  Martel,  11  T.,  154. 

When  appointed  to  bring  suit,  see  78  S.  W.  R.,  398 ;  60  T.,  403 ; 
78  T.,  494;  WiUis  vs.  Pinkhard,  52  S.  W.  R.,  628. 

Closing  Up  Temporart^  Admuusiratiott. 

We^have  seen  that  all  powers  cease  upon  the  expiration  of  the 
time  of  the  appointment. 

By  Article  1936,  upon  the  expiration  of  the  time  the  temporary 
administrator,  is  required  to  file  a  list  of  all  property  that  came  to 
his  hands,  a  return  of  all  sales  made  by  him,  and  a  full  statement 
of  all  his  acts  as  temporary  administrator  to  be  verified  by  his 
affidavit. 

By  Article  1937  the  list,  return,  exhibit  and  account  thus  re- 
quired shall  be  passed  upon  by  the  court,  and  the  estate  is  required 
to  be  delivered  into  the  hands  of  the  regular  appointed  adminis- 
trator or  executor. 

An  illustrative  case  in  the  application  of  these  articles  will  be 
found  in  James  vs.  Craighead,  69  S.  W.  R.,  241.  Approving  the 
account  and  discharging  the  temporary  administrator  is  a  final 
judgment.  Ball  vs.  Ball's  Estate,  45  S.  W.  R.,  605.  It  can  only 
be  assailed  in  a  direct  proceeding  for  that  purpose.  In  exercising 
the  powers  given  to  a  temporary  administrator  any  irregularity  in 
the  exercise  can  not  be  corrected  in  the  permanent  administration 
that  succeeds  the  temporary  administration.  The  administrations 
are  entirely  diflferent  and  disconnected,  and  a  judgment  in  the  tem- 
porary administration,  or  order  entered,  can  not  be  attacked  collat- 
erally in  the  latter  administration,  one  must  assail  by  direct  pro- 
ceedings if  incorrect.    Ibid. 
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CHAPTER  IX. 

OATH   AND  BOND   OF   ADMINISTRATORS. 

By  Article  1877  it  is  provided  that  an  executor  or  administrator 
shall  be  deemed  to  have  duly  qualified  when  he  shall  have  taken  the 
oath  required  by  law,  and  when  he  shall  have  given  bond  as  required 
by  law  and  the  bond  has  been  approved  and  filed. 

By  Article  1939  it  is  provided  that  before  the  issuance  of  letters 
of  administration  the  person  appointed  must  subscribe  to  the  fol- 
lowing oath :    "I  do  solemnly  swear  that  — = y  deceased, 

died  without  leaving  any  lawful  will  so  far  as  affiant  knows  or  be- 
lieves, and  that  I  will  well  and  truly  perform  all  the  duties  of  ad- 
ministrator of  the  estate  of  said  deceased.^'  This  article  is  the  same 
as  in  the  Act  of  184.8. 

By  Article  1941  the  oath  prescribed  may  be  taken  before  any 
officer  authorized  to  administer  oaths,  and  shall  be  filed  with  the 
clerk  of  the  court  granting  the  letters  and  must  be  recorded  in 
the  minutes  of  the  court. 

The  form  and  sufficiency  of  the  oath  has  been  an  issue  in  several 
cases  and  any  words  substantially  showing  the  requirements  ful- 
filled will  be  sufficient,  though  the  exact  words  of  the  statute  are 
not  used. 

In  Williams  vs.  Verne,  68  T.,  414,  the  words  "died  without  leav- 
ing any  lawful  wilF*  were  left  out,  and  the  affidavit  was  held 
sufficient  because  in  the  particular  case  the  oath  objected  to  had 
been  made  by  an  administrator  de  bonis  non,  and  whether  the 
decedent  died  without  leaving  a  will  was  presumed  to  have  been 
adjudicated  in  the  grant  to  the  former  administrator.  While  one 
in  drawing  the  affidavit  may  use  words  equivalent  to  those  indicated 
in  the  statute,  yet  the  safest  and  best  rule  is  to  follow  the  statute 
literallj  and  save  any  issue  upon  it. 

The  Bond. 

By  Article  1942  it  is  provided  that  before  issuing  letters  the  ap- 
plicant shall  enter  into  bond  with  two  good  and  sufficient  sureties 
who  shall  be  bona  fide  residents  of  this  State.  The  bond  is  to  be 
made  payable  to  the  county  judge  and  to  be  approved  by  him,  and 
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is  to  provide  for  such  penalty  as  the  county  judge  may  direct,  not 
less  than  double  the  value  of  the  estate  of  the  intestate.  The 
article  further  provides  that  these  bonds  may  be  made  by  domestic 
or  foreign  corporations  permitted  to  do  business  in  this  State  in 
the  issuing  of  surety,  guaranty  or  indemnity  bonds  guaranteeing 
the  fidelity  of  executors,  administrators  and  guardians,  and  may 
be  accepted  by  the  county  judge.  This  act,  with  the  exception  of 
the  provision  permitting  corporations  engaged  in  the  business  of 
guaranteeing  the  fidelity  of  executors  and  administrators  to  make 
the  bond,  which  was  added  in  1897,  was  similar  in  language  to  the 
Act  of  1848  and  all  prior  acts  to  1870. 

By  the  Act  of  1870  the  bond  was  made  payable  to  the  district 
clerk  and  required  only  one  or  more  sureties,  as  in  the  Act  of  1838. 
Delk  vs.  Punchard,  64  T.,  363.  The  form  of  the  bond  is  given  in 
Article  1943,  and  it  will  be  seen  by  reference  to  the  article  that 
the  condition  of  the  bond  is  that  the  administrator  ^^shall  well  and 
truly  perform  all  the  duties  required  of  him  under  said  appoint- 
ment Follow  the  form  given.  Eose  vs.  Winn,  51  T.,  548.  (See 
^^Appendix*'  for  form.) 

Time  Within  Which  to  Be  Given. 

The  oath  of  an  administrator  may  be  taken,  or  his  bond  given 
and  approved  in  vacation,  as  well  as  in  term  time,  and  at  any  time 
before  the  expiration  of  twenty  days  from  the  order  granting  the 
letters,  or  before  his  letters  are  revoked  because  of  failure  to  qualify 
in  time  allowed.    Bev.  Stats.,  Art.  1944. 

By  Article  1945,  the  bond  is  to  be  filed  with  the  clerk  of  the 
county  court  and  is  to  be  recorded  in  the  minutes  of  the  court. 

The  failure  to  give  bond  within  twenty  days  after  appointment 
enables  the  court  to  vacate  its  action  appointing  him  administrator ; 
but  not  having  done  so  and  having  confirmed  his  appointment  after 
bond  filed  is  sufficient.    Lewis  vs.  Ames,  44  T.,  336. 

Purpose  of  Bond. 

The  purpose  of  the  bond  is  to  protect  creditors,  heirs,  legatees 
and  distributees  generally.  Ward  vs.  Ward,  1  Posey,  125;  John- 
son vs.  Hogan,  27  T.,  80. 
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Amount  of  Bond. 

The  statute  provides  that  the  amount  or  penalty  shall  he  directed 
by  the  county  judge  not  less  than  double  the  estimated  value  of 
the  estate.  Bev.  Stats.,  Art.  1942.  It  leaves  with  the  court  the 
power  to  estimate  the  value  and  fix  the  penally,  and  when  the  court 
approves  a  bond  for  a  specific  amount  it  will  be  deemed  to  be  double 
the  value  of  the  estate  as  estimated  by  the  judge.  Williams  vs. 
Verne,  68  T.,  418.  The  estimate  of  the  value  as  stated  in  the  peti- 
tion does  not  govern  the  amount  of  the  bond. 

In  Be  Bowden's  Estate,  33  T.,  730,  it  was  held  that  in  estimat- 
ing  the  value  of  the  estate  for  the  purpose  of  fixing  the  bond 
exempted  property  is  not  to  be  included,  and  excessive  bonds  should 
not  be  required.    Williams  vs.  Verne,  68  T.,  417. 

Bond  hy  Married  Women. 

A  married  woman  may  execute  a  bond  as  administratrix  or  execu- 
trix jointly  with  her  husband,  or  without  her  husband,  if  he  be 
absent  from  the  State,  be  insane,  or  refuses  to  join.  See  Airhart 
vs.  Murphy,  32  T.,  133.  She  must,  in  executing  the  bond  acknowl- 
edge the  same  before  the  couniy  judge,  county  clerk  or  any  notary 
public  of  the  county  where  the  will  was  probated  or  the  adminis- 
tration granted,  and  such  bond  binds  her  separate  estate,  but  not 
her  husband  unless  he  signs  as  surety.  Bev.  Stats.,  Art.  1947.  Again, 
where  a  husband  or  wife  under  twenty-one  years  of  age  desires  to 
qualify  as  administrator  he  or  she  may  execute  a  bond  as  directed 
by  law,  but  must  acknowledge  in  the  same  manner  provided  in  the 
previous  Articles  1947-1948. 

The  two  foregoing  articles  differ  from  the  Act  of  1848  requiring 
a  joint  bond,  see  Airhart  vs.  Murphy,  32  T.,  134;  4  T.,  285;  but 
is  in  substance  the  same  as  provided  in  the  Acts  of  1870. 

Giving  New  Bond. 

Bj  Articles  1949  and  1950  an  administrator  or  executor  may  be 
required  to  give  a  new  bond : 

1.  When  the  sureties  on  the  bond  or  any  one  of  them  shall  die, 
or  remove  beyond  the  limits  of  the  State,  or  shall  become  insolvent. 

2.  When  in  the  opinion  of  the  county  judge  the  sureties  on  any 
such  bond  are  insufficient.    Hines  vs.  Qivens,  68  S.  W.  B.,  295. 

3.  When  the  bond  is  defective. 
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4.  When  the  amouht  is  insufficient. 

5.  When  the  sureties  or  any  one  of  them  petition  to  be  dis- 
charged from  further  liability. 

6.  When  the  bond  or  record  has  been  lost  or  destroyed. 
Sections  1  and  2  of  Article  1949,  Batts'  Rev.  Stats.,  correspond 

to  Section  30  of  the  Act  of  1848.  By  Act  of  1840  a  new  bond 
could  be  required  when  the  old  one  was  insufficient. 

By  Article  1951  any  one  interested  in  the  estate  may  make  ap- 
plication in  writing  to  the  probate  court  upon  any  of  the  provisions 
of  the  two  preceding  articles  to  require  a  new  bond  to  be  given. 

By  Article  1952  one  or  more  of  the  sureties  may  file  an  applica- 
tion to  be  discharged  from  future  liability,  and  cite  the  admin- 
istrator or  executor  to  give  a  new  bond ;  and  by  Article  1953  this 
may  be  done  in  term  time,  or  vacation,  and  may  require  the  executor 
or  administrator  to  appear  not  later  than  ten  days  from  date  of  the 
citation :  and  five  days  service  of  the  citation,  excluding  the  day  of 
service,  is  sufficient.  Upon  the  citation  being  served  the  judge  shall, 
on  the  day  named  in  the  citation  for  hearing  the  matter,  proceed 
to  inquire  into  the  sufficiency  of  the  reasons  for  requiring  a  new 
bond,  and  if  the  same  shall  be  required  shall  enter  an  order  there- 
for stating  amount  of  new  bond,  the  time  to  be  given  not  to  be  later 
than  twenty  days  from  the  date  of  the  order.  Bev.  Stats.,  Art. 
1954.  These  articles  providing  for  giving  a  new  bond  are  similar 
to  the  Act  of  1848.    Paschal's  Digest,  Arts.  1291-1292. 

By  Article  1955  when  an  order  is  entered  for  an  executor  or  ad- 
ministrator to  give  a  new  bond,  the  powers  of  such  executor  or 
administrator  are  suspended,  and  he  can  do  no  official  act  or  pay 
out  any  money  of  the  estate,  or  do  anything  except  to  preserve  the 
property  of  the  estate  until  the  new  bond  has  been  given  and  ap- 
proved. Hitson  vs.  Dillahunt}',  38  T.,  588.  The  Act  of  1848  only 
provided  for  suspension  of  powers,  and  the  Act  of  1870  provided 
for  his  preserving  the  property  of  the  estate.  PaSchaPs  Digest, 
Arts.  1293,  5575.  This  new  bond  may  be  given  by  or  through  an 
attorney  in  fact.    Hall  vs.  Monroe,  27  T.,  701. 

When  an  application  is  made  to  require  a  new  bond  it  is  a  con- 
clusive answer  to  show  that  the  estate  has  been  fully  administered, 
and  there  are  no  assets  in  his  hands.  Hanlon  vs.  Wheeler,  45  S.  W. 
B.,  824-825. 
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Effect. 

The  order  requiring  a  new  bond  affects  the  rights  to  administer, 
Bills  vs.  Scott,  49  T.,  430 ;  Bev.  Stats.,  Art.  1955 ;  and  the  failure 
to  give  is  ground  for  removal.    Id. 

Pending  the  giving  of  the  bond  if  required,  the  statute  says  the 
powers  of  the  executor  or  administrator  is  suspended  except  to  pre- 
serve the  property  in  his  possession  when  th^  order  was  given. 

In  Hitson  vs.  Dillahunty,  38  T.,  585,  under  Act  of  1871,  it  was 
decided  that  the  administrator  or  executor  could  prosecute  a  suit 
brought  by  him  until  finally  removed  for  failure  to  give  the  new 
bond.  The  statute  construed  in  this  case,  like  our  present  statute, 
did  not  suspend  his  powers  to  take  any  steps  he  may  deem  neces- 
sary to  preserve  the  property.  In  this  case  it  was  a  note  given  to 
the  estate  sued  upon  and  prosecution  of  it  was  necessary  to  its 
preservation.  It  was  further  said  in  this  case  that  after  service 
of  notice  to  give  the  new  bond  he  could  not  bring  a  new  suit,  but 
could  prosecute  an  old  suit  or  do  anything  else  necessary  to  pre- 
serve the  property. 

The  general  jurisdiction  of  the  probate  court  renders  its  actions 
requiring  a  new  bond  and  releasing  the  obligors  on  the  old  bond 
from  future  liability  impervious  to  collateral  attack,  unless  the 
want  of  jurisdiction  was  shown  on  the  face  of  the  proceedings. 
The  absence  from  the  record  of  any  evidence  of  the  preliminary 
proceedings  leading  to  a  decree  would  not  affect  the  judgment  of 
the  court  on  collateral  attack.    Hines  vs.  Givens,  68  S.  W.  R.,  295. 
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CHAPTER  X. 

LIABILITY  ON  BOND. 

We  have  seen  that  the  purpose  of  the  bond  is  to  protect  the 
creditors,  heirs  and  devisees  of  the  estate,  1  Posey,  125 ;  Frank  vs. 
Lopez,  21  S.  W.  R.,  281-282;  Evans  vs.  Oakley,  2  T.,  182;  and  the 
amount  of  the  bond  must  be  at  least  double  the  estimated  value 
of  the  estate.    68  T.,  414. 

It  is  the  duty  of  the  administrator  to  use  aU  proper  diligence  to 
get  the  assets  of  the  estate  into  possession,  and  to  hold  the  estate 
in  trust  to  be  disposed  of  in  accordance  with  the  law.  Rev.  Stats., 
Art.  1869;  Chubb  vs.  Johnson,  11  T.,  475;  14  T.,  613;  15  T.,  288. 

He  is  a  trustee  charged  with  the  collection  and  management  of 
the  estate  for  the  beneficiaries,  and  Can  not  plead  his  own  laches 
when  called  upon  to  account  for  the  assets.  Main  vs.  Brown,  72 
T.,  505.  So  administrators  and  executors  are  liable  for  aU  assets 
reduced  to  possession,  or  which  might  have  been  by  reasonable 
diligence. 

Mason  vs.  Rodgers,  83  T.,  392,  citing  Townsend  vs.  Munger,  9 
T.,  309 ;  35  T.,  693,  which  decides  that  an  executor  or  administra- 
t6T  can  not  be  charged  with  goods  as  assets  other  than  those  which 
come  to  his  hands,  or  which  by  reasonable  diligence  may  have  been 
reduced  to  possession.  The  principle  is  illustrated  in  this  caae, 
wherein  it  was  sought  to  charge  an  administrator  with  the  amount 
of  an  uncollected  note,  the  court  holding  it  was  not  assets  until 
actually  collected,  unless  the  failure  to  collect  resulted  from  negli- 
gence or  fraud.  See  Higgs  vs.  Garrison,  27  S.  W.  R.,  35 ;  Roberts 
vs.  Stuart,  80  T.,  379,  380,  where  it  is  held  also  that  executors  are 
not  liable  for  negligence  before  they  qualify  except  for  property 
in  possession,  as  where  property  was  stolen  before  he  qualified.  Ibid. 

The  diligence  required  is  such  that  a  reasonable  man  would  be 
expected  to  take  of  his  own  property.  35  T.,  693 ;  Rev.  Stats.,  Art. 
1983 ;  see  Jones  vs.  Lee,  86  T.,  50. 

Assuming  that  the  administrator  or  executor  has  reduced  the 
estate  to  possession,  his  liability  on  his  bond  is  measured  by  the 
condition  therein  **shall  well  and  truly  perform  all  the  duties  re- 
quired of  him  under  said  appointment.^*  So  any  act  in  conflict 
with  the  duty  of  care  and  preservation  of  the  estate  for  the  benefit 
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of  the  creditors,  heirs,  legatees  and  devisees  may  be  remedied  by 
a  suit  on  his  bond.  Townsend  vs.  Munger,  9  T.,  300 ;  Eoberts  vs. 
Stuart,  80  T.,  379 ;  83  T.,  392. 

Liability  by  Reason  of  Devastavit 

Any  misappropriation  or  conversion  of  the  assets  of  the  estate 
by  him  renders  him  liable  on  his  bond.  Bledsoe  vs.  White,  42  T., 
134;  34  S.  W.  R,  514;  Flanagan  vs.  Womack,  64  T.,  57;  23  S.  W. 
B.,  514.  Any  disposition  by  him  of  the  assets  of  the  estate  for  his 
own  use  or  the  use  of  others  not  authorized  by  law,  or,  in  a  word, 
any  unauthorized  taking  of  property  beyond  the  extent  of  the 
authority  conferred,  with  intent  so  to  apply  and  dispose  of  it  as 
to  alter  its  condition,  or  interfere  with  its  proper  distribution  to 
those  entitled,  is  a  conversion.  Evans  vs.  Oakly,  2  T.,  182-184; 
Chifflet  vs.  Willis,  74  T.,  246 ;  Neavis  vs.  Griffin,  80  S.  W.  R..,  420. 

Thus  in  Chapman  vs.  Brite,  23  S.  W.  R.,  514,  it  is  said  an  ad- 
ministrator who,  without  authority  from  the  county  court,  surren- 
ders a  note  belonging  to  an  estate  and  substitutes  another  in  its 
stead,  executed  by  only  one  of  the  parties  to  the  original  note,  is 
guilty  of  a  conversion  of  assets:  or  when  money  has  been  collected 
and  unaccounted  for.    McKinney  vs.  Nunn,  83  T.,  44. 

In  Oglesby  vs.  Porman,  77  T.,  650,  it  was  held  that  an  adminis- 
trator renting  property  without  order  of  court  is  liable  for  reason- 
able value  of  rent.    Rev.  Stats.,  Art.  2107 ;  43  S.  W.  R.,  570. 

When  prior  to  the  death  of  decedent  he  had  inade  a  parol  gift 
of  a  bank  deposit  to  his  child,  which  was  taken  by  the  administrator 
in  his  representative  capacity,  it  was  held  a  conversion  so  far  as 
the  donee  was  concerned,  and  the  administrator  was  liable  upon  his 
bond  for  the  amount;  and  the  principle  is  laid  down  that  where 
an  administrator  converts  property  belonging  to  another  under  the 
belief  that  it  belongs  to  the  estate  of  his  intestate,  he  is  liable  iu 
his  individual  as  well  as  his  official  capacity.  Hill  vs.  Escort,  86 
S.  W.  R.,  368;  Clapp  vs.  Walters,  2  T.,  130.  In  Schmitt  vs. 
Jacques,  62  S.  W.  R.,  956,  the  same  rule  is  affirmed. 

So  an  administrator  is  liable  for  the  proceeds  of  property  sold 
on  credit  without  taking  security  as  required  by  law.  Giddings  vs. 
Steele,  28  T.,  734;  Heath  vs.  Lane,  62  T.,  793.  Or  failure  to  col- 
lect if  he  could.    83  T.,  389. 

So  any  abuse  of  his  trust,  Evans  vs.  Oakley,  2  T.,  182,  400,  or 
for  converting  property  before  letters  issued.    18  T.,  104. 
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So  any  failure  to  comply  with  the  court^s  order  to  pay  a  claim 
renders  his  bond  liable.  Rev.  Stats.,  Arts.  2103,  2231,  2233-2234; 
Gray  vs.  McFarland,  29  T.,  168 ;  54  S.  W.  R.,  616 ;  Pitner  vs.  Flan- 
agan, 17  T.,  7;  Nichols  vs.  Oliver,  64  T.,  651.  Or  neglecting  to 
pay  heirs  and  distributees  their  shares,  they  may  recover  on  the 
bond.  Stewart  vs.  Morrison,  81  T.,  396;  Rev.  Stats.,  Art.  2182; 
Vardman  vs.  Ross,  36  T.,  113;  90  S.  W.  R.,  339.  Or  paying  to 
distributee  more  than  his  share.    Walker  vs.  Kerr,  27  S.  W.  R.,  299. 

(See  "Defenses  in  Devastavit.")  . 

* 
By  Co-Administrator. 

One  administrator  may  recover  assets  that  are  being  squandered 
by  his  co-administrator  or  converted  by  him.  Davis  vs.  Thorn,  6 
T.,  485 ;  Keowne  vs.  Love,  65  T.,  157. 

Liability  for  Interest. 

An  administrator  is  liable  for  interest  on  funds  withheld  by 
him  for  an  unreasonable  time.  McKinney  vs.  Nunn,  82  T.,  44; 
74  T.,  252.  So  he  is  chargeable  with  interest  on  funds  where  he 
is  sued  and  resists  the  proceedings  to  recover,  Simpson  vs.  Knox, 
1  Posey,  578,  and  any  failure  to  pay  authorizes  suit  on  his  bond. 
81  T.,  396;  36  T.,  113. 

The  mere  fact,  however,  that  an  administrator  has  assets  in  his 
hands  is  not  suflBcient  to  render  him  liable  for  interest,  6  T.,  486 ; 
13  T.,  281;  1  Posey,  174,  unless  interest  has  been  paid.  Stone- 
braker  vs.  Friar,  70  T.,  202;  82  T.,  49;  1  Posey,  174;  9  T.,  518; 
Ivey  vs.  Petty,  7  S.  W.  R.,  799. 

An  administrator  is  chargeable  with  interest  on  allowed  claims 
which  he  fails  to  pay.    9  T.,  518. 

Liability  of  Sureties. 

Sureties  are  primarily  liable  to  creditors,  and  so  long  as  the 
estate  is,  in  debt  they  are  not  liable  to  heirs  and  distributees. 
Remick  vs.  Luter,  32  T.,  799;  but,  as  heretofore  stated,  the  bond 
is  given  for  the  benefit  of  creditors,  heirs  and  distributees  and  they 
are  bound  to  the  full  extent  of  all  assets  coming  to  the  hands  ef 
their  principal,  and  for  the  faithful  administration  of  the  same. 
Trammel  vs.  Phileo,  33  T.,  395 ;  Baldwin  vs.  Dearborn,  21  T.,  448 ; 
Gray  vs.  McFarland,  29  T.,  158;  Vardeman  vs.  Ross,  36  T.,  112; 
Batselle  vs.  Roberts,  80  T.,  505 ;  Neavis  vs.  Griffin,  80  S.  W.  R.,  420. 
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Thus,  where  an  administrator  sold  land  on  a  credit  and  reported 
the  sale  for  cash,  the  sureties  are  bound  by  the  report  and  are  liable 
for  the  money.  Heath  vs.  Lane,  62  T.,  693 ;  Rev.  Stats.,  Art.  2149 ; 
Gray  vs.  McParland,  29  T.,  169. 

So  an  administrator  who  fails  to  take  notes  and  security  as  re- 
quired by  law,  his  bond  is  liable  for  the  proceeds  of  the  sale.  Gid- 
dings  vs.  Steele,  29  T.,  233 ;  Rev.  Stats.,  Art.  2149.  However,  it 
is  said  in  Higgs  vs.  Garrison,  27  S.  W.  R.,  35,  that  the  provisions 
of  Article  2149  apply  only  to  sales  of  real  property. 

As  said,  sureties  are  liable  for  all  the  assets  coming  to  the  hands 
of  the  administrator  as  such  and  not  accounted  for,  Batselle  vs. 
Richards,  80  T.,  507;  Keowne  vs.  Love,  65  T.^  157;  6  T.,  485;  90 
S.  W.  R.,  202 ;  and  as  to  the  amount  not  properly  accounted  for 
they  are  concluded  by  a  probate  order  ascertaining  and  fixing  the 
amount  due  by  the  administrator  or  executor,  Stewart  vs.  Morrison, 
81  T.,  399;  Lynch  vs.  Munson,  59  S.  W.  R.,  604;  54  S.  W.  R.,  616; 
Gray  vs.  McParland,  19  T.,  169 ;  Homung  vs.  Schramm,  54  S.  W. 
R,  616,  it  can  not  be  attacked  collaterally.  Leaverton  vs.  Leaver- 
ton,  40  T.,  223 ;  Bopp  vs.  Hansford,  45  S.  W.  R.,  747. 

So,  then,  we  have  the  rule  that  whatever  an  administrator  or 
executor  receives  in  his  oflBcial  capacity,  his  sureties  are  responsible, 
and  this  responsibility  continues  until  a  proper  disposition  is  made 
of  the  thing  received.  Fidelity  Co.  vs.  Mortgage  Co.,  90  S.  W.  R., 
202 ;  14  Peterson,  209 ;  see  Holmes  vs.  O'Connor,  29  S.  W.  R.,  236. 

Sureties  are  liable  for  any  failure  of  the  principal  to  deliver  to 
his  successor,  on  demand,  property  received  by  the  principal  in  his 
official  capacity  and  unaccounted  for.  Baldwin  vs.  Dearborn,  21 
T.,  448 ;  Johnson  vs.  Morris,  45  T.,  465. 

Where  there  are  two  administrators,  sureties  are  liable  for  the 
acts  of  each. 

It  is  the  rule  that  sureties  are  not  liable  for  defaults  which  took 
place  before  the  execution  of  the  bond,  Moore  vs.  Hanscom,  103 
S.  W.  R.,  669,  and  authorities,  unless  made  so  by  the  terms  of  the 
bond.    Id. 

When  two  bonds  are  given  in  an  administration  at  different 
times,  signed  by  a  different  set  of  sureties,  the  breach  of  each  ordi- 
narily presents  a  distinct  cause  of  action,  14  T.,  66;  5  T.,  331; 
Plores  vs.  Howth,  but  the  relation  of  the  two  sets  of  sureties  to  the 
subject  matter  may  be  such  that  they  may  be  joined  in  one  suit 
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and  an  acconnting  taken  and  the  equities  adjusted  between  them. 
Love  vs.  Keowne,  58  T.,  201 ;  103  S.  W.  R,  669. 

Release  of  Sureties. 

Where  the  law  fixes  a  definite  period  for  the  determination  of 
the  trust,  as  tinder  the  Act  of  1840  and  as  construed  in  Murphy  vs. 
Menard,  14  T.,  66,  and  Flores  vs.  Howih,  5  T.,  329,  sureties  are 
not  liable  after  the  expiration  of  the  term  for  which  they  are 
bound.  See  Dodge  vs.  Phelan,  21  S.  W.  R,  310 ;  14  T.,  140 ;  46 
T.,  345.  But  this  rule  has  been  abrogated  by  Batts*  Rev.  Stats., 
Art.  1882 ;  Branch  vs.  Hanrick,  70  T.,  134,  and  in  the  absence  of 
a  statute  fixing  the  term  of  administration,  mere  lapse  of  time 
without  action  of  the  court  is  no  bar  to  making  an  administrator 
account  and  holding  his  sureties  for  his  default.  Main  vs.  Brown, 
72  T.,  507;  Blackwell  vs.  Blackwell,  86  T.,  210;  Williams  vs. 
Howard,  31  S.  W.  R.,  837;  27  S.  W.  R.,  31;  82  T.,  44. 

Effect  on  Sureties  Where  New  Bond  Is  Oiven, 

By  Article  1956,  when  a  new  bond  under  order  of  the  probate 
court,  the  sureties  on  the  former  bond  of  such  executor  or  admin- 
istrator are  discharged  from  all  liability  for  future  acts  of  the 
official  representative  of  the  estate,  but  such  order  of  discharge 
must  be  entered  on  the  minutes  of  the  court  when  the  new  bond  is 
approved.  Miller  vs.  Miller,  53  S.  W.  R.,  363.  This  article  is  the 
same  as  under  the  Acts  of  1848  and  1870. 

Again,  when  an  order  is  entered  approving  the  new  bond  and 
discharging  the  old,  it  can  not  be  shown  in  collateral  attack  that 
conditions  did  not  justify  the  action  of  tiie  court.  Hines  vs. 
Givens,  68  S.  W.  R.,  295.    ^ 

Subrogation  of  Sureties. 

When  sureties  pay  a  claim  against  an  estate  they  are  subrogated 
to  the  rights  of  claimant.  Batselle  vs.  Richards,  80  T.,  505;  see 
Paires  vs.  Cockerell,  88  T.,  434;  40  S.  W.  R.,  410;  52  S.  W.  R., 
640 ;  31  S.  W.  R.,  855. 

Bond  May  Be  Sued  Upon  TJntU  Exhausted. 

By  Article  1957  the  bonds  of  executors  and  administrators  may 
be  sued  upon  until  exhausted,-  as  the  statute  provides  that  it  shall 
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not  become  void  by  one  recovery  thereon,  but  may  be  put  in  suit 
and  prosecuted  from  time  to  time  until  the  whole  amount  thereof 
shall  have  been  recovered.    This  act  is  the  same  as  the  Act  of  1848. 

As  to  Jurisdiction. 
(See  "Jurisdiction  of  District  and  Probate  Courts.**) 
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CHAPTER  XI. 

SDINQ  ON  BOND. 

As  to  Parties  to  Suit  on  the  Bond, 

As  before  stated,  the  bond  is  given  for  the  protection  of  heirs, 
creditors,  legatees,  devisees  and  distributees  generally.  Any  one 
within  the  classes  mentioned  may  sue  upon  the  bond  when  any 
right  or  intei^t  which  they  have  in  the  estate  has  been  impaired 
by  any  action  of  the  executor  or  administrator,  see  1  Posey  U.  C, 
125;  Peveler  vs.  Peveler,  54  T.,  57-58;  Herbert  vs.  Harbert,  59 
S.  W.  R,  595;  2  T.,  184;  74  T.,  252;  but  as  we  will  hereafter  see, 
not  while  administraticm  is  pending.     (See  **Heirs  Suing.**) 

An  Administrator  De  Bonis  Non  May  Sue  on  Bond. 

By  Article  2013  it  is  provided  that  an  administrator  de  bonis  non 
shall  have  power  to  bring  suit  on  the  bond  of  a  former  adminis- 
trator or  executor  for  all  the  estate  not  accounted  for,  or  unadmin- 
istered  by  such  former  administrator,  etc.  Johnson  vs.  Morris, 
45  T.,  463. 

In  Todd  vs.  Willis,  66  T.,  704,  it  is  said  that  it  is  evident  under 
this  act  that  his  duties  only  extend  to  the  estate  unadministered. 
But  the  question  arises  what  is  meant  by  the  unadministered 
estate  ?  Clearly  property  not  disposed  of  in  due  course  of  adminis- 
tration.  Thus  property  so  disposed  of,  or  converted  as  to  be  a  fraud 
on  creditors  and  others  intended  to  be  protected  by  the  bond,  would 
be  unadministered  property,  and  administrator  de  bonis  non  cojild 
sue  on  the  bond  and  recover  it  or  its  value. 

In  Todd  vs.  Willis  the  suit  was  brought  to  set  aside  a  fraudulent 
sale  under  former  executors,  and  it  was  held  that  it  was  properly 
brought  by  the  administrator  de  bonis  non.    See,  also,  18  T.,  652. 

The  doctrine  in  Bfown  vs.  Franklin,  44  T.,  564,  and  McDonald 
vs.  Alford,  32  T.,  36,  was  repudiated  in  so  far  as  it  limited  the 
power  of  the  administrator  de  bonis  non  to  sue  upon  the  bond, 
and  it  seems,  further,  that  the  limitations  to  his  power,  as  intimated 
in  Murphy  vs.  Menard,  11  T.,  673,  and  Johnson  vs.  Hogan,  37  T., 
77,  and  Brown  vs.  Franklin,  44  T.,  565,  are  dicta.  See  Johnson 
vs.  Morris,  45  T.,  465,  and  Todd  vs.  Willis,  66  T.,  710-712. 
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As  to  suits  upon  the  bond  that  may  be  brought  by  an  adminis- 
trator de  bonis  non,  see  Martel  vs.  Martel,  17  T.,  396 ;  Boulware 
vs.  Hendricks,  23  T.,  668;  Peveler  vs.  Peveler,  54  T.,  57;  Batts' 
Bev.  Stats.,  Art.  2013;  Johnson  vs.  Morris,  45  T.,  463,  reviewing 
Murphy  vs.  Menard,  11  T.,  673;  see,  also,  32  T.,  40;  33  T.,  704;  63 
T.,  317;  Fort  vs.  Fitts,  66  T.,  594,  709;  65  T.,  628;  92  T.,  353; 
68  T.,  558. 

He  may  recover  proceeds  of  note  fraudulently  disposed  of  by  his 
predecessor.  Williams  vs.  Verne,  68  T.,  416;  17  T.,  39;  23  T.,  667. 
He  may  recover  for  maladministration.  Dwyer  vs.  Kaltyer,  68  T., 
568.  He  may  sue  to  set  aside  a  sale  made  by  executors  if  fraudu- 
lent. Boy  vs.  Whitaker,  92  T.,  355 ;  28  T.,  748 ;  66  T.,  704,  over- 
ruling  McDonald  vs.  Alford,  32  T.,  36 ;  9  T.,  248 ;  26  T.,  157. 

Who  May  Be  Sued. 

Of  course  parties  to  the  bond  who  are  obligors  may  be  sued,  and 
you  may  sue  under  Article  1204,  Bev.  Stats.,  the  sureties  without 
the  principal,  when  the  residence  of  the  principal  is  unknown,  or 
where  he  is  insolvent,  or  dies,  as  in  the  latter  event  it  is  not  neces- 
sary to  make  the  administrator  of  the  deceased  administrator  a 
party.  Strickland  vs.  Sandmeyer,  52  S.  W.  B.,  87;  Chapman  vs. 
Brite,  23  S.  W.  B.,  514;  42  T.,  322;  45  S.  W.  B.,  744. 

Again,  where  an  administrator  is  sued  for  improperly  paying  out 
money  of  the  estate  to  another,  it  is  not  a  misjoinder  to  make  the 
party  receiving  the  money  so  improperly  paid  a  party  to  the  suit. 
Watkins  vs.  Sansom,  54  S.  W.  B.,  1096 ;  Love  vs.  Keowne,  58  T., 
191 ;  but  see  Evans  vs.  Oakley,  2  T.,  182,  where  it  is  held  that  if 
an  administrator  abuses  his  trust  by  illegally  transferring  the  prop- 
erty of  the  estate,  and  the  heirs  bring  suit,  it  must  be  on  the  i(md, 
as  the  person  to  whom  the  illegal  transfer  was  made  would  not 
ordinarily  be  liable  for  the  value  of  property  at  the  suit  of  the  heirs. 
(See  'TEIeirs  Suing.^')  A  proper  analysis  of  this  case  shows  that 
the  court  intended  to  decide  that  the  suit  was  improperly  brought 
by  the  heirs,  and  should  have  been  brought  by  a  personal  represen- 
tative of  the  estate;  that  the  property  sued  for  belonged  to  the 
estate,  and  if  the  heirs  had  recovered,  it  would  have  been  very 
doubtful  if  the  receiving  defendant  could  have  set  up  the  judgment 
as  against  a  subsequent  suit  brought  by  the  personal  representative. 

In  Williams  vs.  Bobinson,  63  T.,  582,  it  was  held  that  when  no 
privity  was  shown  between  the  bondsmen  of  the  administrator  and 
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bis  co-partners  they  would   be  improperly  joined  in  an  action 
against  the  administrator  for  conversion. 

When  an  investigation  is  necessary  to  show  which  set  of  sureties 
on  an  administrator's  bond  were  liable,  it  is  proper  to  join  both 
sets  in  the  same  suit  to  determine  the  respective  liabilities  and 
adjust  its  equities.  Keowne  vs.  Love,  65  T.,  156;  see  also  Singer 
Co.  vs.  Ponder,  82  T.,  656,  and  36  S.  W.  R.,  490. 

Venue. 

The  suit  upon  the  bond  of  an  administrator  to  pay  over  money, 
or  for  other  default  by  which  the  interests  of  parties  have  been  im- 
paired, is  properly  laid  in  the  coimty  of  the  residence  of  the  parties 
defendant  and  not  where  the  administration  is  pending.  Stewart 
vs.  Morrison,  81  T.,  396;  59  T.,  237.  Articles  1194-1196,  pro- 
viding for  venue  of  suits  against  executors  and  administrators,  do 
not  apply  in  cases  of  suits  on  bonds,  but  only  to  cases  when  a  claim 
is  sought  to  be  established  against  an  estate. 

Where  a  suit  upon  an  administrator's  bond  may  be  brought  is 
dependent  upon  the  general  statute  controlling  venue,  Batts'  Rev. 
Stats.,  Art.  1194,  or  perhaps  in  some  cases  Section  7  to  said  act 
may  apply.    See  Morton  vs.  Morris,  56  S.  W.  R.,  559. 

Venue  when  suit  brought  for  the  revision  of  administrator's  ac- 
counts, see  37  T.,  80. 

When  8uU  Can  Be  Brought  on  Bond. 

The  rule  has  been  frequently  stated  that  you  can  not  sue  on  the 
bond  of  an  administrator  until  after  his  discharge.  The  provisions 
of  the  statute  giving  the  right  to  any  interested  person  to  apply 
for  a  sale  of  the  property  of  an  estate,  to  meet  its  obligations,  as 
in  Article  2135,  Rev.  Stats.,  makes  it  unnecessary  to  seek  relief 
on  the  administrator's  bond  until  he  is  discharged.  Hall  vs.  Mc- 
Gee,  34  T.,  387.  In  Buchanan  vs.  Bilger,  64  T.,  589-592 ;  Waren 
vs.  Nesbit,  85  T.,  286;  Stewart  vs.  Morrison,  81  T.,  396.  It  is 
said  that  during  the  pendency  of  an  administration  the  pro- 
bata court  has  entire  supervision  of  the  estate  and  full  power  to 
protect  all  parties  and,  therefore,  suit  on  an  administrator's  bond, 
before  the  administration  is  closed,  brought  in  the  district  court, 
is  improperly  brought.  Wiren  vs.  Nesbit,  85  T.,  286;  54  T.,  53. 
It  is  only  after  the  administrator  is  discharged  by  death  or  by  the 
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court  that  you  can  determine  the  amount  of  waste  or  misappro- 
priation, for  until  he  has  ceased  to  manage  the  estate  it  can  not 
be  known  how  he  will  account  and  settle  his  administration.  Fidel- 
ity Co.  vs.  Texas  Land  Co.,  90  S.  W.  R.,  201 ;  McClelland  vs.  Man- 
gum,  75  S.  AV.  R.,  841 ;  74  T.,  252;  Cobb  vs.  Speers,  49  S.  W.  R., 
667 ;  Fort  vs.  Fitts,  66  T.,  593 ;  58  T.,  558 ;  45  S.  W.  R.,  746.  See 
Stewart  vs.  Morrison,  81  T.,  399,  holding  suit  can  be  brought  in 
the  district  court  after  final  account  filed  and  partition  ordered, 
and  before  discharge. 

There  is  no  question  that  this  rule  is  applicable  in  any  case  when 
a  suit  on  the  bond  is  to  make  the  administrator  and  sureties  re- 
sponsible for  damages  for  waste  or  misappropriation  of  the  assets, 
but  the  rule  would  not  apply  when  the  action  was  a  suit  to  recover 
property  or  its  value,  wrongfully  taken  or  withheld  by  the  admin- 
istrator. Chapman  vs.  Brite,  23  S.  W.  R.,  514;  or  for  the  proceeds 
of  an  insurance  policy  collected  by  the  administrator,  but  which 
was  claimed  by  plaintiff  as  a  gift  from  the  decedent.  61  T.,  400. 
The  courts  hold,  as  we  have  before  seen,  that  the  probate  court 
could  not  determine  the  issue — ^that  is,  the  right  of  property  as  be- 
tween the  plaintiff  and  the  administrator.  Francis  vs.  Northcote, 
6  T.,  185;  9  T.,  113.  So  in  Fidelity  Co.  vs.  Texas  Land  Co.,  90 
S.  W.  R.,  201,  the  issue  w^as  the  right  to  rents  between  the  admin- 
istratrix and  the  plaintiff,  and  the  suit  was  brought  for  the  amount 
on  the  bond  of  the  administratrix,  and  was  held  properly  brought. 
(See  "Jurisdiction  of  District  Court";  also  "When  Heirs  May 
Sue.") 

When  Amount  to  Be  Determined  Before  Suing  on  Bond, 

It  is  not  necessary  to  obtain  a  judgment  of  the  probate  court 
fixing  amount  of  devastavit  before  suing  on  bond  in  district  court. 
Francis  vs.  Northcote,  6  T.,  187;  Martel  vs.  Martel,  17  T.,  396; 
White  vs.  Gardner,  37  T.,  408;  Ix>ve  vs.  Keowne,  58  T.,  198.  Under 
our  blended  system  it  is  unnecessary  to  institute  a  preliminary 
action  in  the  probate  court  to  fix  a  devastavit.  White  vs.  Gardner, 
37  T.,  408 ;  Frank  vs.  De  Lopez,  21  S.  W.  R.,  281-282 ;  23  S.  W. 
R.,  516 ;  66  T.,  593 ;  22  T.,  67 ;  Bank  vs.  Gresson,  12  S.  W.  R.,  819 ; 
Love  vs.  Keowne,  58  T.,  198.  This  rule  is  contra  when  an  execu- 
tor or  administrator  is  sued  for  an  amount  due  an  estate  with- 
drawn from  administration  under  Article  2017  et  seq.  Houston 
vs.  Mayes,  77  T.,  265 ;  25  S.  W.  R.,  1096. 
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Defenses  When  Sued  for  Devastavit, 

When  sued  for  devastavit,  defendants  may  show  that  the  funds 
have  been  paid  to  heirs  and  distributees,  the  estate  being  solvent 
and  the  payments  made  being  less  than  the  respective  shares  of  the 
heirs.  Oglesby  vs.  Forman,  77  T.,  647;  Watkins  vs.  Sansom,  54 
S.  W.  E.,  1096;  70  T.,  731;  60  T.,  46;  64  T.,  589;  76  T.,  624;  37 
T.,  77.  Or  that  he  had  not  collected  the  debt,  nor  by  reasonable 
diligence  could  have  collected  it.    9  T.,  311 ;  83  T.,  392. 

So  in  a  suit  for  failure  to  account  for  proceeds  of  sale,  defendant 
may  show  land  sold  under  order  of  court  on  a  credit  to  pay  a  debt 
against  the  estate  and  tlie  proceeds  were  never  received,  Carter  vs. 
Simpson,  83  T.,  389 ;  but  you  can  not  set  up  as  a  defense  money 
paid  out  if  paid  without  order  of  the  court.  69  S.  W.  R.,  241. 
Nor  can  compensation  for  extra  services  be  offset  unless  shown  to 
be  necessary,  69  S.  W.  R.,  241;  see  74  T.,  253;  79  T.,  625;  37  T., 
81 ;  46  T.,  107,  for  what  credits  one  would  be  entitled  to  when  sued 
for  devastavit.  Nor  can  he  offset  a  claim  for  commissions  for  sale 
of  property  where  he  fails  to  account  for  proceeds.  Chapman  vs. 
Brite,  23  S.  W.  R.,  16. 

When  suit  is  brought  for  devastavit  the  orders  of  the  probate 
court  approving  accounts  of  the  administrator  are  conclusive.  Her- 
bert vs.  Harbert,  59  S.  W.  R.,  594 ;  Cameron  vs.  Morris,  83  T.,  14, 
and  authorities. 

However,  in  Cochran  vs.  Thompson,  18  T.,  657,  when  a  former 
adipinistrator  had  fraudulently  disposed  of  lands  of  the  estate,  it  is 
held  that  they  could  be  recovered  as  non-administered  property  of 
the  estate. 

When  the  heirs  sue  on  a  bond  for  devastavit  they  can  not  recover 
if  the  estate  is  insolvent,  because  there  can  be  no  injury  to  them, 
though  the  administrator  has  wasted  the  assets  of  an  insolvent 
estate.  Herbert  vs.  Harbert,  59  S.  W.  R.,  594:  4  T.,  53;  66  T., 
593;  21  T.,  513;  Remick  vs.  Luter,  32  T.,  799. 
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CHAPTER  XII. 

ISSUING  LEITEES. 

By  Article  1958,  Rev.  Stats.,  whenever  an  executor  or  adminis- 
trator has  qualified  by  oath  and  bond  it  shall  be  the  duty  of  the 
clerk  of  the  probate  court  to  forthwith  issue  and  deliver  the  letters 
to  the  person  or  persons  so  qualifying.    31  T.,  122. 

The  commission  thus  issued  is  in  the  form  of  a  certificate  by 
the  clerk,  attested  by  the  seal  of  the  court,  stating  that  the  person 
or  persons  therein  named  have  duly  qualified  as  the  law  requires. 
It  must  contain  the  date  of  the  qualification,  and  it  must  name  the 
deceased.  The  certificate  thus  issued  is  sufficient  evidence  of  the 
appointment  and  the  facts  therein  stated.  Rev.  Stats.,  Arts.  1959- 
1960 ;  English  vs.  Murray,  13  T.,  367. 

When  two  or  more  persons  qualify,  a  certificate  must  be  issued 
to  each.  Rev.  Stats.,  Art.  1961,  and  in  case  of  loss  or  destruction 
of  the  certificate,  the  clerk  is  authorized  to  issue  others  in  its  stead. 

The  above  statutes  are  self-explanatory.  It  may  be  stated,  how- 
ever, that  an  executor  or  administrator  has  no  authority  over  the 
estate  until  he  has  qualified  as  above  stated.    80  T.,  387. 

Again,  as  before  stated,  when  the  order  making  the  appointment 
is  entered  and  the  letters  are  issued,  the  courts  will  not  allow  the 
validity  to  be  impugned  by  parol  evidence  in  a  collateral  attack. 
See  Chapman  vs.  Brite,  23  S.  W.  R.,  516,  and  authorities;  62  T., 
685;  Poor  vs.  Boyce,  12  T.,  449-450;  Halbert  vs.  DeBode,  40  S.  W. 
R.,  1014. 

Again,  where  a  party  has  been  acting  and  been  recognized  for 
a  series  of  years  as  executor  or  administrator,  the  fact  is  conclusive 
of  his  official  acts  though  the  record  is  silent.  12  T.,  449;  see 
Halbert  vs.  Carrol,  25  S.  W.  R.,  1103;  44  T.,  334. 
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CHAPTER  XIII. 

INVENTORY.  APPRAISEMENT  AND  LIST  OF  CLAIMS. 


» 


Immediately  upon  qualifying  as  required  by  law  it  is  the  duty 
of  the  administrator  or  executor  to  collect  and  take  personal  charge 
of  all  the  assets  of  the  estate  of  every  nature,  2  App.  Cases,  388, 
and  to  make,  or  cause  to  be  made,  a  full  inventory  and  appraise- 
ment of  the  entire  estate  of  the  intestate  or  testator,  both  real  and 
personal,  and  designating  in  such  inventory  what  portion  of  said 
estate  is  the  separate  property  of  the  deceased  and  what  portion, 
if  anv,  is  communitv  estate.    Rev.  ^ats..  Art.  1965. 

To  the  end  that  the  value  of  the  estate  shall  be  immediatelv 
ascertained,  the  county  judge  is  required  to  appoint,  by  an  order 
entered  on  the  minutes  of  the  court,  three  or  more  disinterested 
persons,  citizens  of  the  county,  any  two  of  whom  may  act,  to  ap- 
praise the  estate  of  the  deceased.    Rev.  Stats.,  Art.  1963. 

To  make  a  proper  inventory,  the  appraised  value  of  each  article 
of  property  shall  be  stated  and  must  be  sworn  to  and  subscribed  by 
the  appraisers  making  the  appraisement  before  some  officer  of  the 
county,  where  the  same  is  made,  who  is  authorized  to  administer 
oaths.     Rev.  Stats.,  Art.  1966. 

By  Article  1968  the  executor  or  administrator  shall  attach  to 

such  inventory  his  affidavit,  in  writing,  taken  before  some  officer 

of  the  county  authorized  by  law  to  administer  oaths,  stating  that 

the  said  inventory  and  list  is  a  full  and  complete  inventory  and 

list  of  the  property  and  claims  of  the  deceased  that  have  come  to 

his  knowledge.    This  and  foregoing  statutes  requiring  an  inventory 

corresponding  with  the  Act  of  1848. 

• 
Object  of  the  Inventory, 

The  inventory  is  required  as  well  for  the  protection  of  the  admin- 
istrator as  for  the  benefit  of  those  interested  in  the  succession; 
that  is,  it  prima  facie  indicates  the  extent  of  the  administrator's 
liability,  while  it  gives  certain  information  to  those  interested  in 
the  estate  of  the  nature,  character  and  value  of  the  property,  White 
vs.  Sheppard,  16  T.,  168;  but  whatever  its  indications  may  be,  it 
is  only,  as  will  be  hereafter  seen,  prima  facie  evidence  of  assets. 
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Davis  vs.  Harwood,  70  T.,  73;  Kappleman  vs.  Koppleman,  57 
S.  W.  R.,  572 ;  48  S.  W.  R.,  585. 

What  Are  Assets. 

All  property,  both  real  and  personal,  belonging  to  the  deceased 
must  be  inventoried  as  assets.  Rev.  Stats.,  Art.  1965 ;  2  App.  C, 
339;  Thompson  vs.  Duncan,  IT.,  488;  2  T.,  312,  433. 

The  whole  estate,  real  and  personal,  passes  to  the  personal  repre- 
sentatives for  administration^  Thompson  vs.  Duncan,  1  T.,  484; 
33  T.,  66;  that  is,  primarily  for  the  payment  of  debts,  and  next 
for  distribution  of  the  remainder.    Gunter  vs.  Fox,  51  T.,  388. 

So  lands  granted  to  a  person  and  his  heirs  are  assets,  Pendleton 
vs.  &haw,  44  S.  W.  R.,  1010,  and  authorities ;  81  Fed.,  784 ;  19  S.  W. 
R.,  847 ;  and  land  certificates  issued  to  heirs  are  assets.  108  S.  W. 
R.,  1048;  Sage  vs.  Maverick,  18  T.,  101;  Allen  vs.  Clark,  21  T., 
406;  Goldsmith  vs.  Herndon,  33  T.,  710;  81  Fed.,  784;  49  T.,  710; 
54  T.,  35;  Marks  s.  Hall,  46  T.,  349;  61  T.,  619;  Pendleton  vs. 
Shaw,  44  S.  W.  R.,  1002 ;  Lynne  vs.  Sanford,  82  T.,  64;  but  see  ex- 
ception stated  in  Dimcan  vs.  Veal,  49  T.,  604,  under  Act  of  1841, 
protecting  soldiers'  estates,  and  quaere  in  15  T.,  78.  Certificates 
issued  by  the  adjutant  general  to  the  heirs  of  those  who  fell  with* 
Fannin,  Ward,  Travis  and  Grant  were  held  to  be  assets  in  the  hands 
of  the  administrator.     State  vs.  Zanco's  Heirs,  44  S.  W.  R.,  528. 

So  legislative  grants  of  a  league  and  labor  are  assets ;  and  when- 
ever the  consideration  that  moved  the  IjCgislature  to  make  the  grant 
was  based  on  a  right  of  the  deceased,  because  having  complied  with 
the  laws  under  which  the  certificate  was  earned,  it  is  an  asset  in 
the  hands  of  the  administrator.  Lynne  vs.  Sanford,  82  T.,  64-65 ; 
Hubbard  vs.  Home,  24  T.,  272. 

The  exception  is  where  the  legislative  grant  is  clearly  a  gratuity 
or  donation  to  the  heirs.  Lynne  vs.  .Sanford,  82  T.,  65;  Hill  vs. 
Kerr,  78  T.,  218;  Roan  vs.  Raymond,  and  Eastland  vs.  Lester,  15 
T.,  78-86. 

Warrants  are  part  of  estate,  Heard  vs.  Northington,  49  T.,  443 ; 
so  are  bounty  warrants,  54  T.,  35. 

Land  sold  under  a  judgment  in  favor  of  an  estate  and  bought  in 
is  an  asset,  though  deed  taken  in  the  name  of  the  heirs.  13  S.  W. 
R.,  220,  Id.,  p.  37.  So  excess  over  a  sale  on  lien  notes  is  an  asset. 
27  S.  W.  R.,  299. 

Land  held  by  a  trustee  for  certain  purposes  is  an  asset  of  the 
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trustee  estate  subject  to  the  trust.    See  Cooper  vs.  Laughlin,  under 
what  conditions  this  rule  applies,  75  T.,  524. 

A  fraudulent  gift  or  deed  not  consummated  before  death  is  an 
asset.  Hunt  vs.  Butterworth,  21  T.,  138 ;  see  also  50  S.  W.  K.,  462 ; 
51  S.  W.  R.,  888,  and  Hart  vs.  Rust,  46  T.,  574.  So  a  sale  fraudu- 
lently made  by  an  administrator,  property  belongs  to  estate.  Gid- 
dings  vs.  Steele,  28  T.,  748 ;  24  S.  W.  R.,  980 ;  76  T.,  389. 

A  debt  due  by  an  heir  is  an  asset  subject  to  distribution.  Ox- 
sheer  vs.  Nave,  90  T.,  568.  Property  sold  to  administrator  of  hus- 
band by  widow  who  leaves  State  belongs  to  estate.  17  T.,  137. 
Deed  to  administrator  of  B  showing  it  is  for  the  estate.  20  T., 
568;  76  T.,  385;  18  T.,  97;  107  S.  W.  R.,  922,  944. 

The  surplus  of  a  partnership  is  an  asset,  Minter  vs.  Burnett,  38 
S.  W.  R.,  350;  Altgelt  vs.  Bank,  83  S.  W.  R.,  11-12,  see  Produce  Co. 
vs.  Turner,  26  S.  W.  R.,  917,  but  the  assets  of  a  partnership  are  not, 
and  can  not,  be  inventoried.  83  S.  W.  R.,  11-12 ;  79  S.  W.  R.,  333. 
Partnership  business  does  not  fall  within  the  provisions  of  Article 
1984,  Rev.  Stats.  All  property  otherwise  jointly  owned  by  the  de- 
ceased and  another  is  an  asset.    Rev.  Stats.,  Arts.  1698  and  2187. 

A  life  policy  payable  "to  executors,  administrators  and  assigns,'* 
is  an  asset  and,  though  in  the  will  it  be  bequeathed  to  his  widow 
and  child,  it  is  first  subject  to  debts,  if  the  estate  is  insolvent, 
Dulaney  vs.  Walsh,  37  S.  W.  R.,  616;  Schumacher  vs.  Schumacher, 
75  S.  W.  R.,  50,  but  not  if  payable  to  a  beneficiary,  surviving  the 
deceased.  White  vs.  White,  32  S.  W.  R.,  48 ;  MuUins  vs.  Thomp- 
son, 51  T.,  7;  2  App.  C,  350.  An  endowment  certificate  is  an 
asset  if  payable  to  insured.  2  App.  C,  350.  May  sue  in  probate 
court  to  apply  insurance.    90  T.,  329. 

Pension  bonds  are  assets.  Heard  vs.  Northington,  49  T.,  444; 
24  T.,  272.  An  injury  to  an  estate  is  an  asset.  Reveler  vs.  Reveler, 
54  T.,  57. 

Homestead  as  an  Asset, 

The  homestead  is  no  part  of  an  estate  to  be  administered.  Mc- 
Callester  vs.  Godbold,  29  S.  W.  R.,  417;  Mayes  vs.  Paxton,  78 
T.,  199 ;  Harrison  vs.  Oberthier,  40  T.,  389 ;  21  T.,  664. 

In  Bivens  vs.  Hudson,  64  T.,  471,  and  Nichols  vs.  OUiver,  64 
T.,  654,  it  is  held  that  the  homestead  descends  as  other  real  prop- 
erty and  is  liable  for  the  debts  of  the  deceased  if  there  is  no  con- 
stituent of  the  family  to  take,  as  provided  for  in  Batts'  Rev.  Stats., 
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Art.  2046.  But  in  Zwememann  vs.  Von  Kosenberg,  76  T.,  525- 
528,  it  is  held  that  the  homestead  under  no  conditions  can  become 
an  asset  of  the  estate,  and  in  the  absence  of  the  parties  for  whom 
it  should  be  set  apart  it  passes  under  the  statute  of  descent  and 
distribution.  The  conclusion  was  reached  upon  construing  the 
effect  of  Batts'  Rev.  Stats.,  Arts.  2055-1060;  Const.,  Art.  16,  Sec. 
50 ;  Batts'  Bev.  Stats.,  Arts.  2046,  2058,  2062  and  1869 ;  Const., 
Art.  16,  Sec.  52,  that,  under  these  provisions  of  the  present  Consti- 
tution and  statutes  cited  above,  the  property  authorized  to  be  set 
aside  to  the  widow  and  minor  children  was  removed  from  the  assets 
wid  permanently  protected  from  the  claims  of  creditors. 

It  was  further  decided  that  Article  16,  Section  52,  requiring  the 
homestead  to  descend  and  vest  as  other  real  property  to  be  governed 
bv  the  laws  of  descent  and  distribution,  when  it  ceases  to  be  used 
as  homestead,  controlled  Article  2055,  Batts'  Rev.  Stats.,  making 
the  title  absolute  in  the  widow  and  children  in  case  of  insolvency ; 
but  that  so  much  of  the  statute.  Article  2055,  providing  that  it 
shall  not  be  taken  for  debt  except  for  purchase  money,  improve- 
ments made  or  taxes,  as  provided  in  Article  2060,  is  of  force.  So 
the  heirs  who  receive  the  property,  where  there  is  no  administration, 
are  entitled  under  the  statute  of  descent  and  distribution,  to  receive 
the  same  without  any  obligation  to  the  creditors  of  the  deceased. 
76  T.,  528;  Lacy  vs.  Lockett,  82  T.,  193-194. 

As  said  in  Roots  vs.  Robertson,  93  S.  W.  R.,  371-372,  the  law 
may  be  stated  that,  upon  the  death  of  the  head  of  the  family,  leav- 
ing a  widow  and  minor  children,  or  either,  it  is  the  duty  of  the 
county  court  to  set  aside  the  homestead  and  other  exempted  prop- 
erty to  such  widow  and  minor  children,  who  would  be  entitled  to 
the  use  subject  to  its  descent  according  to  the  statute  of  descent  and 
distribution,  but  not  to  be  partitioned  so  long  as  it  may  be  used 
by  the  survivor  as  a  homestead ;  or  a  guardian  of  the  minor  children 
may  be  permitted  by  the  court  to  use  and  occupy  the  same;  that 
subject  to  this  use  it  descends  to  all  the  heirs  as  provided  by  law, 
and  not  subject  to  the  debts  of  the  deceased.  Sims  vs.  Hixon,  65 
S.  W.  R.,  37;  82  T.,  194.  But  it  seems  it  must  be  set  apart  to 
withdraw  it  from  administration,  and  the  setting  apart  is  made  a 
duty  of  the  county  court,  74  T.,  25,  and  once  being  set  apart,  it 
can  not  afterwards  become  subject  to  debts  when  not  used  as  a 
homestead,  as  the  exemption  is  extended  in  favor  of  those  to  whom 
the  property  belongs  under  the  statute.    Lacey  V8.  T/)cket,  82  T., 
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194;  33  8.  W.  R.,  386;  83  T.,  17.  There  is,  however,  no  provision 
of  the  law  to  set  aside  a  homestead  except  to  the  widow,  minor 
children  and  unmarried  daughters  remaining  with  the  family  of 
the  deceased.  Rev.  Stats.,  Art.  2046.  The  exemption  is  based  on 
the  status  of  the  recipients,  and  not  of  the  former  owner.  If,  then, 
both  husband  and  wife  die,  leaving  no  minor  children  or  unmarried 
daughters  remaining  with  the  family,  there  is  no  jurisdiction  in 
the  probate  court  to  set  aside  the  homestead,  or  withdraw  the  prop- 
erty formerly  the  homestead  of  the  deceased  from  the  regular 
course  of  administration.  Lacey  vs.  Locket,  82  T.,  194;  Givens 
vs.  Hudson,  64  T.,  471;  Childers  vs.  Henderson,  76  T.,  668; 
Stephenson  vs.  Marsalis,  33  S.  W.  R.,  386.  The  clause  referring 
to  unmarried  daugliters  has  been  extended  by  construction  to  a 
widow  living  with  her  mother  at  the  time  of  the  mother's  death. 
Krueger  vs.  Wolf,  33  S.  W.  R.,  663.  And  again,  in  Childers  vs. 
Henderson,  76  T.,  664,  to  a  widow  living  with  her  father  at  his 
death.  In  Clark  vs.  Coins,  23  S.  W.  R.,  703,  a  granddaughter  was 
sustained  as  a  constituent  member  of  the  grandmother  family,  but 
see  Phillips  vs.  Price,  34  S.  W.  R.,  84. 

The  facts  in  Roots  vs.  Robertson,  93  T.,  369,  emphasize  the  rule 
of  administration  set  forth  above,  as  in  that  case  there  was  a  family, 
but  none  of  its  members  came  wathin  Article  2046,  Rev.  Stats.,  and 
could  take  the  exemption.  Therefore,  the  probate  court  could  not 
set  aside  the  homestead  and  exemptions  for  their  benefit,  and  the 
property  of  the  estate  descended  subject  to  the  debts  of  the  deceased. 
Howard  vs.  Marshall,  48  T.,  480. 

We  thus  see  that  the  homestead  and  exemption  provided  for, 
when  set  apart,  or  if  not  set  apart,  but  the  conditions  exist  making 
it  the  duty  of  the  court  to  do  so,  can  not  be  subject  to  the  payment 
of  debts.  Griffin  vs.  Harris,  88  S.  W.  R.,  495;  27  T.,  689;  50 
T.,  411,  for  the  county  court  by  the  terms  of  the  Constitution, 
Article  16,  Section  50,  is  deprived  of  the  power  to  sell ;  but  should 
the  facts  show  that  the  parties  named  in  the  statute  do  not  exist, 
then  the  homestead  of  the  decedent  should  be  administered  as  a 
part  of  the  decedenfs  estate.  See  Cameron  vs.  Morris,  83  T.,  17; 
Allen  vs.  Ashbum,  65  S.  W.  R.,  47.  We  thus  see  the  conditions 
under  which  the  homestead  exemptions  are  not  assets  to  be  admin- 
istered ;  and  can  not  be  declared  a  part  of  the  estate,  even  though 
abandoned  by  the  widow  and  children.  Funck  vs.  Heintze,  23 
S.  W.  R.,  417;  Mayers  vs.  Paxton,  78  T.,  199;  Willis  vs.  Mathews, 
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46  T.,  478 ;  76  T.,  527 ;  50  T.,  278 ;  49  T.,  49 ;  45  T.,  227 ;  Lacey 
V8.  Locket,  82  T.,  190;  Roots  vs.  Robertson,  93  T.,  371;  Stephen- 
son vs.  Marsalis,  33  S.  W.  R.,  386 ;  Blair  vs.  Thorp,  33  T.,  38,  212. 

In  Harrison  vs.  Hutchins,  46  S.  W.  R.,  873,  it  is  held  that  the 
inventory  of  property  as  a  part  of  the  estate  makes  a  prima  facie 
case  that  it  is  not  homestead. 

Crops  raised  on  the  homestead  are  not  assets.  McCord  vs.  Hames, 
85  S.  W.  R.,  504 ;  Allen  vs.  Ashburn,  65  S.  W.  R.,  47 ;  71  T.,  19. 

Exempt  Property, 

By  Article  2395,  Rev.  Stats.,  outside  of  the  homestead  is  given 
a  list  of  personal  property  which  shall  be  reserved  to  every  family 
exempt  from  forced  sale  for  the  payment  of  debts,  which  statute 
was  passed  in  pursuance  of  Article  16,  Section  49,  of  the  Constitu- 
tion, and  the  "forced  sale''  from  which  the  named  property  was 
exempt  has  been  construed  to  include  every  sale  made  under  the 
process  of  any  court  in  the  mode  prescribed  by  law.  1  App.  C, 
1340. 

The  statutes  referred  to  in  discussing  the  homestead  as  an  asset 
specifically  apply  to  the  exemptions  named  in  Article  2395,  the 
only  difference  being  that  the  homestead  descends  as  other  real 
property  to  the  heirs  of  the  deceased,  thus  giving  to  the  widow  and 
minor  children  for  whose  benefit  it  is  set  apart  the  use  so  long  as 
the  widow  may  elect  to  occupy  it,  or  the  guardian  of  the  children 
be  permitted  by  order  of  the  court  to  occupy  it ;  but  in  the  case  of 
exempted  articles  they  would  pass  absolutely  as  the  property  of  the 
beneficiaries  named  in  the  manner  provided  by  Article  2049,  Rev. 
Stats.,  and  when  such  exemptions  are  distributed  they  cease,  of 
course,  to  be  assets. 

In  the  case  of  Cameron  vs.  Morris,  83  T.,  17,  the  widow  of  the 
decedent  took  possession  of  the  exempt  property  of  her  deceased 
husband,  who  died  insolvent ;  the  widow  died  six  months  after  her 
husband,  and  her  estate  was  administered  upon.  She  left  no  con- 
stituent member  bf  her  family  to  whom  under  the  statute  the  ad- 
ministrator was  required  to  set  apart  the  exempt  property.  Her 
administrator  allowed  against  her  estate  the  unpaid  debts  of  her 
husband,  and  this  was  held  error,  as  the  exempt  property  received 
from  the  husband's  estate  was  only  liable  for  her  personal  debts. 
Zwememann  vs.  Von  Rosenberg,  and  Childers  vs.  Henderson,  76  T., 
522,  664;  Rev.  Stats.,  Arts.  2055-2060,  1869,  2046,  2049,  2051. 
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This  conclusion  is  in  strict  conformity  to  Article  2055,  which 
provides  that  if  the  estate  is  insolvent  the  title  of  the  widow  and 
children  to  exempt  property  is  absolute,  and  no  longer  an  asset 
of  the  decedent's  estate;  and  this  is  true  whether  set  aside  or  not 
under  Article  2046.  Batts'  Rev.  Stats. ;  Nichols  vs.  OUiver,  64  T., 
654;  83  T.,  17;  64  T.,  471;  82  T.,  190;  88  S.  W.  E.,  495;  50  T., 
411;  11  T.,  252;  74  T.,  245-246;  see  McGowen  vs.  Zimpelman,  53 
T.,  483. 

When  Not  an  Asset. 

The  question  has  frequently  arisen  as  to  whether  property  trans- 
ferred by  the  decedent  in  his  lifetime  in  fraud  of  his  creditors 
can  be  recovered  by  the  administrator  as  an  asset. 

In  Willis  vs.  Smith,  65  T.,  656;  Brewing  Co.  vs.  La  Rose,  50 
S.  W.  E.,  462,  it  was  held  that  property  thus  transferred  in  the 
lifetime  of  the  decedent  constituted  no  part  of  his  estate,  that  it 
passed  to  the  grantee  subject  only  to  the  attack  of  creditors  exist- 
ing at  the  time  of  transfer  and  not  subsequent  creditors.  Wilson 
vs.  Demander,  71  T.,  605 ;  Hall  vs.  McCormick,  7  T.,  269 ;  Cannon 
vs.  McDaniel,  46  T.,  311;  Avery  vs.  Avery,  12  T.,  57.  The  deed 
between  the  grantor  and  grantee  being  valid,  the  heirs  of  the  de- 
ceased have  no  interest,  and  it  leaves  the  right  of  attack  only  to 
the  defrauded  creditor.  Id.;  Brewing  Co.  vs.  La  Rose,  50  S.  W. 
R,  462;  Avery  vs.  Avery,  12  T.,  57;  Wilson  vs.  Demander,  71  T., 
605 ;  53  S.  W.  R.,  604. 

In  Cole  vs.  Terrell,  71  T.,  556,  the  rule  is  stated  where  a  subse- 
quent creditor  may  attack  the  fraudulent  conveyance.'  Where  the 
conveyance  is  voluntary  and  fraudulent  it  may  be  attacked  by  sub- 
sequent creditor,  45  S.  W.  R.,  315;  64  T.,  518;  28  S.  W.  R.,  708; 
56  S.  W.  R.,  114;  or  where  creditor  had  no  notice  of  fraudulent 
conveyance  when  debt  contracted. 

Mortgaged  property  sold  by  a  testator  in  his  lifetime  is  not  sub- 
ject to  the  orders  of  the  probate  court.  Bradford  vs.  Knowles,  86 
T.,  508;  see  Hanrick  vs.  Gurley,  48  S.  W.  R.,  998;  Schmeltz  vs. 
Gary,  48  T.,  58. 

The  administrator  of  the  father's  estate  can  not  inventory  the 
children's  share  in  the  community  property  obtained  through  the 
mother.    Hill  vs.  Parker,  36  T.,  650. 

So  title  to  a  deceased  mother's  separate  estate  can  not  pass  in 
the  administration  of  a  deceased  father's  estate.    Bradley  vs.  Love, 
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60  T.,  476 ;  Groesbeck  vs.  Groesbeck,  78  T.,  669 ;  Arnold  vs.  Hodge, 
49  S.  W.  E.,  716. 

Money  recovered  by  parents  for  death  of  son  is  no  part  of  son's 
estate.    B.  R.  Co.  vs.  Hook,  60  T.,  407. 

By  Article  2158,  Rev.  Stats.,  a  partial  distribution  of  the  estate 
is  provided  for  that  is  of  the  excess  over  and  above  what  is  deemed 
snflBcient  to  pay  the  debts.  In  such  case,  if  the  partial  partition 
is  made,  it  withdraws  the  part  so  partitioned  from  the  estate. 

Lands  devised  by  a  testator  for  life  remainder  to  his  heirs,  if 
turned  over  to  the  life  tenant,  ceases  to  be  a  part  of  the  es.tate,  and 
does  not  become  property  to  be  administered  on  death  of  life  tenant, 
unless  necessary  to  pay  debts.  Blackwell  vs.  Blackwell,  23  S.  W. 
R.,  31;  Hanns  vs.  Hutchins,  46  S.  W.  R.,  873. 

The  administrator  is  not  entitled  to  pledged  property  as  long 
as  the  claim  is  unsatisfied,  Fulton  vs.  Bank,  62  S.  W.  R.,  84 ;  nor 
to  property  of  which  the  deceased  was  not  in  possession  nor  en- 
titled to  possession  when  he  died.    Id. ;  92  T.,  588. 

A  vendor's  lien  is  not  an  asset  that  can  be  sold  to  pay  debts.  44 
S.  W.  R.,  485.    Nor  insurance.    92  T.,  588 ;  48  T.,  234;  74  T.,  601. 

The  administrator  of  a  donor  is  not  entitled  to  a  gift  of  intestate 
if  estate  not  insolvent.    86  S.  W.  R.,  367. 

List  of  Claims, 

By  Article  1967  the  administrator  or  executor  is  required  to  list 
all  claims  due  and  owing  to  the  estate,  stating  the  nature  of  such 
claims,  the  names  of  the  parties  owing  the  same,  the  date  thereof, 
the  date  when  due,  the  rate  of  interest  the  debt  due  bears,  and 
shall  specify  what  portion  of  the  claim  is  separate  and  what  com- 
munity. This  list  must  be  attached  to  the  inventory,  sworn  to  by 
the  administrator  as  provided  in  Article  1968. 

Return  of  Inventory  and  List, 

By  Article  1969  the  inventory,  appraisement  and  list  must  be 
returned  to  the  court  within  sixty  days  from  the  date  of  granting 
the  letters,  either  in  term  time  or  vacation.  This  article  corre- 
sponds with  the  Act  of  1848.  Inventories  were  returnable  in  thirty 
days  after  taking  the  oath  and  giving  bond  by  Act  of  1870;  in 
three  months  by  Act  of  1840,  and  when  directed  by  the  judge  by 
Act  of  1846. 
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The  inventory  must  be  approved  or  disapproved  by  the  county 
judge,  which  he  may  do  either  in  term  or  vacation.  Kev.  Stats., 
Art.  1970.  And  when  approved  he  shall  cause  an  order  of  approval 
entered  upon  the  minutes  of  the  court,  either  in  term  time  or  vaca- 
tion, and  shall  cause  the  inventory  and  list  to  be  recorded  in  the 
minutes.    Rev.  Stats.,  Art.  1971. 

If  th6  inventory,  appraisement  or  list  of  claims  of  either  of  them 
be  disapproved,  an  order  to  that  effect  must  be  entered  in  the  min- 
utes of  the  court,  which  may  be  done  in  term  time  or  vacation,  and 
the  order  should  further  require  the  return  of  another  inventory 
or  appraisement  or  list  within  a  time  to  be  specified  in  the  order, 
not  to  exceed  ten  days  from  the  date  of  the  order,  and  now  ap- 
praisers may  be  appointed  if  deemed  necessary.  Rev.  Stats.,  Art. 
1972. 

By  Act  of  1870,  PaschaFs  Digest,  Art.  5600,  the  inventory  was 
open  to  objection  for  five  days  after  the  term  began,  then,  if  not 
objected  to,  or  the  objections,  if  any,  overruled,  it  was  entered  in 
the  minutes  of  the  court. 

All  of  the  foregoing  statutes  with  reference  to  the  inventory,  list 
and  appraisement  are  substantial  copies  of  the  Act  of  1848. 

So  much  for  the  procedure  in  making  and  returning  the  inven- 
tory and  list  of  claims,  and  with  the  remark  that  the  duty  of  return- 
ing the  inventory  is  essential,  32  S.  W.  R.,  722,  we  will  pass  to 
the  discussion  of  the  inventory. 

Where  there  are  several  executors  or  administrators  any  one  or 
more  of  them  may  return  an  inventory,  but  the  executor  or  admin- 
istrator failing  to  return  an  inventory  shall  not  thereafter  inter- 
fere with  the  estate  unless  a  reasonable  excuse  is  given  within  .sixty 
days  after  the  return  of  the  inventory.    Rev.  Stats.,  Art.  1982. 

This  act  corresponds  with  Act  of  1848,  except  it  did  not  provide 
for  delinquent's  removal. 
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CHAPTER  XIV. 

NEW  OR  ADDITIONAL   INVENTORIES,   AND  APPRAISEMENTS. 

By  Article  1973  whenever  property  or  claims  of  the  deceased  not 
included  in  the  inventory  filed  shall  come  to  the  knowledge  of  the 
executor  or  administrator,  it  is  his  duty  to  make  and  return  an 
additional  inventory  or  list  of  such  property  or  claims  without 
delay;  that  is,  it  may  be  returned  in  term  time  or  vacation,  and 
the  duty  of  the  court  is  to  at  once  appoint  appraisers  and  cause  the 
property  to  be  appraised  as  in  the  original. 

In  Chifflet  vs.  Willis,  74  T.,  245,  it  is  said  that  this  is  the  only 
way  in  which  newly  discovered  property,  or  property  left  out  of  the 
original  inventory,  should  be  presented  to  the  court,  that  it  is  irreg- 
ular to  present  the  property  by  exhibits  setting  forth  the  condition 
of  the  estate. 

By  Article  1974,  any  one  interested  in  the  estate  may  by  petition 
to  the  probate  court  cause  the  executor  or  administrator  to  appear 
and  show  cause  why  he  should  not  be  required  to  make  and  return 
an  additional  inventory  or  list  of  claims  or  both,  and  upon  the 
hearing  of  such  complaint,  if  the  proof  justifies,  the  court  may 
order  an  additional  inventory,  or  list,  or  both,  to  be  returned  of 
property  or  claims  shown  to  exist  and  not  included  in  the  original 
inventory,  and  the  return  to  be  made  within  such  time  as  may  be 
fixed  by  the  order  of  the  court,  which  order  is  to  be  entered  on  the 
minutes.  Chifflet  vs.  Willis,  74  T.,  251;  Rev.  Stats.,  Art.  1975; 
White  vs.  Sheppard,  10  T.,  166. 

The  statute,  Article  1976,  has  provided  for  the  correction  of  any 
error  made  in  the  original  inventory  or  list,  which  may  be  done  on 
complaint  in  writing  by  any  person  interested  in  the  estate,  and 
citing  the  executor  or  administrator  to  show  cause  why  the  correc- 
tion should  not  be  made,  and  if  upon  hearing  the  error  is  shown 
the  court  will  order  the  same  to  be  corrected,  which  must  be  eotered 
in  the  minutes  of  the  court.  In  either  case  where  the  administrator 
or  executor  is  cited  to  appear  upon  the  petition  of  any  person  in- 
terested in  the  estate  to  file  an  additional  inventory,  or  to  correct 
the  inventory  filed,  the  citation  must  require  an  appearance  of  such 
executor  or  administrator  before  a  regular  term  of  the  probate  court 
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and  show  cause  why  the  petition  should  not  be  granted.  Rev. 
Stats.,  Arts.  1974-1976. 

Again,  it  is  provided  by  statute,  Rev.  Stats.,  Art.  1977,  that  the 
appraisement  of  the  property  contained  in  the  inventory  may  be 
revised,  or  a  new  appraisement  ordered,  upon  the  complaint  in 
writing  of  any  one  interested  in  the  estate,  that  the  appraisement 
made  is  incorrect  or  unjust.  Upon  the  filing  of  such  complaint, 
the  court  will  cause  the  executor  or  administrator  to  appear  at  a 
regular  term  of  the  court  and  show  cause  why  a  new  appraisement 
should  not  be  made,  and  the  court,  if  shown  that  the  appraisement 
is  erroneous  or  unjust,  will  enter  an  order  appointing  new  apprais- 
ers and  require  a  new  appraisement  to  be  made,  which  may  be 
approved  by  the  court  and  stand  in  lieu  of  the  old  appraisement. 
To  this  new  appraisement  exceptions  may  be  filed  before  approval, 
and  its  correctness  tested,  but  only  one  reappraisement  is  allowed. 
Rev.  Stats.,  Arts.  1977-1980. 

We  have  seen  by  Article  1973  provision  is  made  for  an  additional 
inventory  of  property  coming  to  the  knowledge  of  the  executor  or 
administrator  after  filing  the  first  inventory;  and  also  by  Articles 
1974  to  1976  that  an  additional  inventory  will  be  required  on  the 
complaint  of  any  person  interested  in  the  estate,  75  S.  W.  R.,  866 ; 
Loan  Agency  vs.  Dingee,  74  T.,  245;  but  not  after  administrator 
discharged.    Davis  vs.  Harwood,  70  T.,  71. 

We  have  seen  that  a  demand  for  further  inventory  can  not  be 
included  in  a  proceeding  against  the  legal  representative  oiE  the 
estate  to  make  a  further  exhibit  of  the  condition  of  the  estate,  and 
that  an  additional  inventory  can  not  be  reported  in  the  report  of 
an  administrator  making  an  exhibit  of  the  estate,  but  that  where 
additional  property  is  to  be  inventoried  it  must  be  by  an  indepen- 
dent report  under  the  statute.  ChifBet  vs.  Willis,  74  T.,  245; 
32  S.  W.  R.,  48;  37  S.  W.  R.,  615. 

In  filing  the  application  by  a  party  to  require  an  additional  in- 
ventory it  is  necessary  to  properly  describe  the  property  claimed  to 
belong  to  the  estate  not  inventoried,  but  where  the  complaint  al- 
leges that  a  particular  description  can  not  be  given  or  obtained 
because  the  administrator  had  suppressed  all  evidence  conceming.it, 
stated  a  sufficient  excuse  for  not  specifically  describing  the  prop- 
erty. Moore  vs.  Mertz,  85  S.  W.  R.,  312.  The  probate  court  is 
given  jurisdiction  to  compel  it  under  penalties,  Willis  vs.  Fergu- 
son, 46  T.,  497,  but  this  power  ceases  when  the  administrator  has 
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filed  his  final  exhibit  and  report  of  his  administration  which  is 
approved  and  the  estate  distributed.  Davis  vs.  Harwood,  70  T., 
73 ;  Long  vs.  Wooters,  45  S.  W.  E.,  166. 

Again^  the  probate  court  can  not  compel  an  administrator  to 
inventory  land  when  the  issue  of  title  is  raised,  or  that  land  was 
separate  estate  of  the  wife  and  not  community.  Miers  vs.  Better- 
ton,  45  S.  W.  R.,  430.  In  this  case  the  administratrix,  upon  motion 
to  require  an  additional  inventory,  set  up  in  answer  that  the  prop- 
erty was  her  separate  estate;  it  was  held  that  the  probate  court 
could  not  determine  the  issue.  The  right  could  only  be  determined 
in  the  district  court  bv  the  creditors,  or  those  interested  in  the 
estate.  Nor  could  the  district  court  determine  the  issue  upon  an 
appeal  or  by  certiorari  from  the  probate  court,  as  it  could  not  exer- 
cise the  general  powers  while  sitting  as  a  court  of  appeals  in  pro- 
bate matters. 

It  seems,  however,  that  a  probate  court  can  determine  whether 
the  proceeds  of  an  insurance  policy,  payable  to  administrators  or 
assigns,  should  be  distributed  among  the  creditors  or  legatees. 
Dulaney  vs.  Walsh,  37  S.  W.  R.,  616;  51  T.,  7;  but  see  Edwarda 
vs.  Mounts,  61  T.,  398. 

Who  May  Demand  an  Additional  Inventory. 

Any  one  interested  in  the  estate,  and  the  complaint  must  show 
the  interest.  Langley  vs.  Harris,  23  T.,  565;  27  T.,  532;  Rev. 
Stats.,  Art.  1974. 


1 


80  INVENTORY,  APPRAISEMENT  AND  LIST  OF  CLAIMS, 


CHAPTER  XV. 

THE  EFFECT  OF  THE  INVENTORY, 

As  Evidence, 

By  Article  1981,  Rev.  Stats.^  the  inventories,  appraisement  and 
list  of  claims  returned  and  approved  as  required  by  the  foregoing 
statutes,  or  certified  copies  of  the  original,  or  record  thereof,  may 
be  given  in  evidence  in  any  of  the  courts  of  this  State  in  any  suit 
by  or  against  an  executor  or  administrator,  but  they  are  not 
conclusive,  for  it  may  be  shown: 

1.  That  there  is  otlier  property  belonging  to  the  estate  not  in- 
ventoried. 

2.  That  there  are  other  claims  due  the  estate  not  inventoried. 

3.  That  property  and  claims  named  in  the  list  do  not  belong  to 
the  estate. 

4.  That  the  property  inventoried  as  separate  or  community  was 
not  separate  or  community  property  as  specified  in  the  inventory 
or  list. 

5.  That  the  property  or  any  part  of  named  has  been  sold  legally 
and  in  good  faith  for  less  than  the  appraised  value  thereof. 

This  article  corresponds  with  the  Act  of  1848,  except  Subdivision 
3  not  in  the  Act  of  1848.  The  Act  of  1870  only  contained  Sub- 
divisions  3  and  5. 

The  courts  have  frequently  construed  this  article,  and  have  only 
given  to  the  inventories,  lists  of  claims  and  appraisements  the 
effect  of  prima  facie  evidence.  White  vs.  Sheppard,  16  T.,  167-168; 
Little  vs.  Birdwell,  21  T.,  607;  Davis  vs.  Han^^ood,  70  T.,  73;  45 
T.,  463;  21  T.,  607,  248;  72  T.,  255;  McCown  vs.  Terrell,  40  S.  W. 
R.,  54;  Calhoun  vs.  Burton,  64  T.,  516 ;  57  S.  W.  R.,  572;  Kopple- 
man  vs.  Koppleman,  72  T.,  252 ;  Devine  vs.  Mortgage  Co.,  48  S.  W. 
R.,  585;  Calhoun  vs.  Burton,  64  T.,  516.  May  be  impeached  by 
,  evidence  aliunde,  Id.;  Bradshaw  vs.  Mayfield,  18  T.,  27;  20  T., 
746;  1  App.  C,  526;  46  T.,  496;  Chifflet  vs.  Willis,  74  T.,  251; 
but  it  can  not  be  impeached  or  contradicted  by  loose,  indefinite 
opinions  of  witnesses.    Johnson  vs.  Morris,  45  T.,  463. 

It  does  not  estop  one  from  asserting  that  property  inventoried 
as  separate  property  was  community,  or  vice  versa.    Little  vs.  Bird- 
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well,  21  T.,  607;  WiUiams  vs.  Emberson,  55  S.  W.  K.,  601;  49 
S.  W.  B.,  249;  Koppleman  vs.  Koppleman,  57  S.  W.  R.,  572;  1 
App.  C,  526,  1019 ;  Haley  vs.  Gatewood,  74  T.,  281 ;  80  T.,  101 ; 
Caldwell  vs.  Caldwell,  20  T.,  745 ;  Huff  vs.  Maroney,  56  S.  W.  K., 
754. 

It  does  not  estop  the  administrator  from  showing  inventory  in- 
cluding individual  property.  49  S.  W.  R.,  249.  However,  when 
the  executor  or  administrator  asserts  a  claim  adverse  to  the  estate, 
and  in  conflict  with  the  inventory,  it  imposes  the  burden  of  pro- 
ducing a  greater  amount  of  testimony  to  establish  the  adverse  right. 
Clapp  vs.  Engledow,  72  T.,  255 ;  16  T.,  168. 

Inventory  and  appraisement  with  order  of  sale  and  confirmation 
h  a  muniment  of  title.  Lockridge  vs.  Corbett,  73  S.  W.  R.,  96; 
see  78  T.,  647. 

Effect  on  Property  Not  Inventoried. 

In  Chifflet  vs.  WilUs,  74  T.,  253,  it  is  said  that  no  land  belong- 
ing to  an  estate  that  has  not  been  inventoried  and  appraised  can 
be  sold  pending  an  administration,  and  in  this  case  an  order  refus- 
ing to  sell  the  property  on  the  ground  that  it  had  not  been  inven- 
toried and  appraised  was  held  correct,  see  Cordier  vs.  Cage,  44  T., 
532 ;  and  Schmeltz  vs.  Garey,  49  T.,  59,  quaere,  but  not  passed  upon. 
See,  also,  83  S.  W.  R.,  11. 

It  has  been  frequently  decided  that  where  land  not  inventoried 
has  been  sold  in  regular  course  of  administration,  the  failure 
to  inventory  and  appraise  it  would  not  affect  the  validity 
of  the  sale.  Cooper  vs.  Homer,  62  T.,  364;  Connelle  vs.  Roberts, 
23  S.  W.  R.,  188;  Mayers  vs.  Paxton,  78  T.,  196-200;  Willis  vs. 
Ferguson,  46  T.,  497 ;  1  App.  C,  526 ;  see  57  S.  W.  R.,  896,  and 
29  S.  W.  R.,  85;  Withrow  vs.  Adams,  23  S.  W.  R.,  439;  Patton 
vs.  Cox,  29  S.  W.  R.,  182. 

Certainly  mere  irregularities  will  not  affect  the  sale.  Long  vs. 
Walker,  47  T.,  177;  Green  vs.  Grissom,  53  T.,  435;  Cordier  vs. 
Cage,  44  T.,  534 ;  61  T.,  335 ;  Willis  vs.  Ferguson,  46  T.,  502. 

Nor  can  you  attack  the  sale  of  inventoried  property  because  prop- 
erty belonging  to  the  estate  was  not  inventoried.  Connelle  vs. 
Roberts,  23  S.  W.  R.,  188. 
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CHAPTER  XVI. 

CERTAIN  DUTIES  AND  POWERS  OF  EXECUTORS  AND  ADMINISTRATORS. 

We  have  reached  a  point  where  all  the  preliminary  steps  have  been 
taken  to  clothe  the  executors  and  administrators  with  the  powers 
necessary  to  proceed  with  the  administration.  We  have  referred 
to  his  status  as  trustee,  and  the  general  purposes  of  his  appoint- 
ment, 86  T.,  50 ;  18  T.,  656 ;  38  T.,  287 ;  10  T.,  575,  and  that  his 
rights,  powers  and  duties  are  to  be  governed  by  the  principles  of 
the  common  law  when  the  same  do  not  conflict  with  any  provisions 
of  the  statute,  Rev.  Stats.,  Art  1867 ;  Altgelt  vs.  Bank,  83  S.  W. 
R.,  10;  Minter  vs.  Burnett,  90  T.,  252,  and  axe  to  be  construed 
by  the  court.    86  S.  W.  R.,  28. 

I  wish  now  to  speak  of  certain  general  duties  and  powers  that 
are  directly  conferred  by  statute,  and  some  of  which  depend  on  the 
character  and  condition  of  the  estate. 

These  powers  and  duties  will  be  briefly  discussed  under  three 
heads : 

1.  Care  of  the  property. 

2.  Carrying  on  the  business. 

3.  Collecting  the  claims.  . 

Care  of  Property. 

The  statute  gives,  of  course,  the  right  of  possession  as  against 
the  heirs;  and  as  the  estate  existed  at  the  time  of  death  of  intestate, 
and  his  letters  are  evidence  of  the  right,  but  the  statute  has  limited 
the  responsibility  to  the  care  that  a  prudent  man  would  take  of  his 
own  property,  Rev.  Stats.,  Art.  1983 ;  Noble  vs.  Jones,  35  T.,  692 ; 
Roberts  vs.  Stuart,  80  T.,  385 ;  but  this  confers  no  power  such  as  a 
prudent  man  would  have  over  his  own  property,  Jones  vs.  Lee,  86 
T.,  50 ;  it  enjoins  a  duty,  and  does  not  confer  a  power. 

But  the  statute  provides  for  certain  special  duties  as  follows: 
To  keep  in  tenable  repair  all  buildings  belonging  to  the  estate, 
unless  directed  not  to  do  so  by  the  court,  and,  unless  forbidden, 
any  expenditure  made  for  necessary  repairs  would  be  a  legitimate 
charge  against  the  estate,  which  may  be  enforced  against  an  ad- 
ministrator de  bonis  non,  Cock  vs.  Carson,  38  T.,  287 ;  45  T.,  429 ; 
but  an  administrator  can  not  contract  with  tenant  of  farm  to  pay 
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him  for  improvements.    Bice  vs.  Conwell,  80  S.  W.  B.,  393-394. 
(See  ^^Contracts  by  Administrator.*') 

Continuing  the  BtLsiness  of  the  Deceased. 

The  statute  provides  that  if  there  be  a  plantation,  manufactory, 
or  business  belonging  to  the  estate,  and  there  be  no  will  otherwise 
providing,  or  the  immediate  sale  of  the  property  is  not  required  to 
pay  debts,  that  it  shall  be  the  duty  of  the  executor  or  administrator 
to  carry  on  the  plantation,  manufactory  or  business,  or  cause  the 
same  to  be  done,  or  to  rent  the  same  as  shall  appear  to  him  to  be 
most  for  the  interest  of  the  estate.  In  reaching  his  conclusion  he 
must  consider  the  condi^on  of  the  estate  and  the  necessity  that 
may  exist  to  sell  the  property  to  pay  claims  or  legacies,  and  shall 
not  rent  the  properties  beyond  the  time  when  this  necessity  may 
arise,  as  the  leading  purpose  of  the  administration  should  be  a 
speedy  settlement  of  the  estate.  Bev.  Stats.,  Art.  1984.  This  act 
corresponds  to  the  Act  of  1848,  declaring  the  duties  of  an  admin- 
istrator or  executor,  the  difference  being  that  the  administrator  to 
do  the  things  required  by  the  act  had  first  to  apply  to  the  probate 
judge  for  an  order  under  the  Act  of  1848,  in  either  term  or  vaca- 
tion, and  it  was  made  the  duty  of  the  judge  to  grant  it. 

So,  then,  we  see  that  under  the  present  law  the  administrator 
or  executor  may  continue  the  business  of  the  deceased  or  rent  the 
properties  if  in  his  discretion,  to  be  exercised  as  limited  by  the 
article,  he  may  deem  best  for  the  interest  of  the  estate.  65  T.,  247 ; 
77  S.  W.  B.,  227.  By  previous  acts,  towit,  PaschaPs  Digest,  Art. 
1331,  passed  in  1863,  and  the  Probate  Law  of  1848,  the  method  to 
be  pursued  in  renting  or  in  hiring  the  properties  of  the  estate  was 
fixed  by  the  act.  The  same  provisions  are  embodied  in  Articles 
2105  to  2111,  Bev.  Stats.,  under  the  head  of  renting  and  hiring,  to 
be  hereafter  alluded  to.     (See  '^Renting  and  Hiring.*') 

This  enlarged  discretion  in  the  management  of  the  business  of 
the  deceased,  whether  farmer,  manufacturer  or  business  man,  of 
course,  gives  to  the  representative  of  the  estate  all  powers  incident 
to  his  duty.  Thus  he  may  incur  debts  for  supplies  to  carry  on  the 
same,  Prim  vs.  Mensing,  38  S.  W.  B.,  382,  for  which  the  estate  is 
responsible.  Bemstein  vs.  Smith,  65  T.,  247;  McMillan  vs.  Hen- 
dricks. 46  S.  W.  B.,  860 ;  Altgelt  vs.  Olliver,  86  S.  W.  B.,  28 ;  68 
T.,  563. 

He  may  carry  on  a  merchandise  business,  and  employ  an  agent 
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to  purchase  goods  for  it  and  bind  estate  for  the  agent's  services, 
Altgelt  vs.  Olliver,  86  S.  W.  E.,  28 ;  Dwyer  vs.  Kalteyer,  68  T.,  555 ; 
and  when  an  administrator  or  executor  has  concluded  to  continue 
a  mercantile  business,  he  is  not  liable  for  the  losses  unless  he  failed 
to  exercise  a  reasonable  discretion.    Id. 

Where  a  partnership  existed  between  the  decedent  and  one  sur- 
viving his  death,  the  partner  could  not  carry  on  the  business  under 
this  Article  1984,  Altgelt  vs.  SulUvan,  79  S.  W.  E.,  334;  31  S.  W. 
E.,  683,  unless  the  intention  is  unequivocally  expressed  in  a  will. 
Id. ;  Alexander  vs.  Lewis,  47  T.,  489 ;  79  T.,  602. 

It  seems  that  under  the  rule  of  the  common  law  that  the  partner- 
ship is  dissolved  by  death ;  and  that  Article  1867,  Bev.  Stats.,  pro- 
viding that  the  rights,  powers  and  duties  of  executors  and  admin- 
istrators shall  be  governed  by  the  principles  of  the  common  law, 
controls  the  provisions  of  Article  1984  as  to  the  pursuit  of  partner- 
ship business.  Altgelt  vs.  National  Bank,  83  S.  W.  E.,  6 ;  54  S.  W. 
E.,  386.  Nor  can  the  representative  of  an  estate  participate  in  a 
partnership  business  with  the  consent  of  the  survivor.    Id. 

Altgelt  vs.  Bank,  83  S.  W.  E.,  6,  overrules  the  contrary  conclu- 
sion reached  in  79  S.  W.  E.,  583,  holding  that  an  independent 
executor  could  continue  a  partnership  business. 

Carrying  on  Farm. 

We  see  that  statute  gives  to  the  administrator  or  executor  direct 
discretion  to  carry  on  the  farm  or  rent  it  as  may  be  for  the  best 
interest  of  the  estate.  Having  concluded  to  continue  the  farming 
interests,  he  may,  of  course,  use  all  the  stock  and  tools  belonging 
to  the  farm  and  necessary  for  that  purpose;  however,  the  use  of 
the  live  stock  for  that  purpose  under  an  order  of  court  does  not 
postpone  a  creditor's  right  to  enforce  a  lien  upon  it.  Stafford  vs. 
Donnovant  Estate,  81  S.  W.  B.,  65.  In  the  operation  of  the  farm 
he  may  incur  expenses  for  tools,  machinery  and  hardware  purchased 
with  the  approval  of  the  county  judge,  James  vs.  Craighead, 
69  S.  W.  B.,  241 ;  46  S.  W.  E.,  860 ;  Cock  vs.  Lewis,  38  T.,  284, 
and  may  incur  debts  for  supplies  to  carry  it  on.  Beinstein  vs. 
Smith,  65  T.,  247,  overruling  35  T.,  452 ;  38  S.  W.  B.,  382 ;  Marx 
vs.  Freeman,  52  S.  W.  B.,  648.  As  said  in  Beinstein  vs.  Smith, 
the  grant  of  the  power  necessarily  involved  the  liability  of  the 
estate  for  necessary  expenses.    Bev.  Stats.,  Art.  2247. 
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How  Discretion  of  Administrator  Controlled. 

We  have  thus  seen  that  in  pursuing  the  business  of  the  deceased, 
the  administrator  is  given  a  broad  discretion  under  Article  1984, 
which  differs  very  materially  from  the  former  statute  as  embodied 
in  PaschaFs  Digest,  Art.  1130. 

The  statute.  Article  1985,  seeks  to  control  this  discretion  by  pro- 
viding that  any  person  interested  in  the  estate  may,  upon  complaint 
in  writing,  after  citation  of  the  executor  or  administrator  at  a  reg- 
ular term  of  the  court,  to  be  entered  upon  the  minutes,  control  the 
action  of  such  executor  or  administrator  in  regard  to  such  planta- 
tion, manufactory  or  business.    Reinstein  vs.  Smith,  65  T.,  247. 

Thus  the  prudence  of  the  exercise  of  the  discretion  of  the  repre- 
sentative is  put  in  issue  to  be  determined  by  evidence  whether  such 
action  is  judicious.  Id.  The  case  of  McMahon  vs.  Bart,  35  T., 
452,  was  under  Article  1130,  PaschaPs  Digest.  See  21  T.  C.  A., 
431. 

Power  of  Administrator  to  Appoint  Agents, 

While  the  rule  is  imperative  that  an  executor  or  administrator 
can  not  delegate  his  authority,  Terrell  vs.  McGowen,  91  T.,  244; 
Rice  vs.  Conwell,  80  S.  W.  R.,  393,  yet  for  the  proper  protection 
and  operation  of  the  estate  it  becomes  necessary  to  employ  others, 
and  such  power  is  incident  to  his  duties.  Rice  vs.  Conwell,  80 
S.  W.  R.,  394 ;  Altgelt  vs.  Olliver,  86  S.  W.  R.,  29.  Thus  where 
an  independent  executor  is  empowered  to  sell  land,  he  may  employ 
an  agent  to  do  so,  and  may  execute  a  power  of  attorney  to  sell  and 
convey,  and  the  deed  binds  the  estate.  Terrell  vs.  McGowen,  43 
S.  W.  R.,  6 ;  Armstrong  vs.  O'Brien,  83  T.,  635 ;  79  T.,  602 ;  66  T., 
236;  77  S.  W.  R.,  229;  79  T.,  602;  29  S.  W.  R.,  487;  18  S.  W. 
R.,  487. 

The  mere  execution  of  deeds  in  accordance  with  terms  satisfac- 
tory to  the  executor  is  not  the  exercise  of  a  discretionary  power. 
Smith  vs.  Swan,  22  S.  W.  R.,  247.  Under  such  contracts  the 
agents  may  recover  commissions.  Dyer  vs.  Winstor,  77  S.  W. 
R.,  227. 

In  this  last  case  it  is  held  that  an  executrix  can  not  delegate  the 
power  to  fix  the  terms  of  sale,  but  having  been  fixed  by  the  agent 
and  ratified  by  the  executrix  the  sale  becomes  effective.  Id.,  p.  229. 

The  rule  seems  to  be  that  acts  which  are  merely  mechanical  or 
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ministerial  may  be  committed  by  the  administrator  to  an  agent. 
McCowen  vs.  Terrell,  29  S.  W.  E.,  487. 

Renting  and  Hiring. 

We  have  seen  that  by  Article  1984,  Eev.  Stats.,  permitting  the 
representative  of  the  estate  to  continue  the  business  of  the  deceased, 
a  wide  personal  discretion  was  given,  and  among  the  powers  men- 
tioned was  the  authority  to  rent  the  properties  of  the  estate.  Eev. 
Stats.,  Art.  2105.  In  this  matter  the  discretion  of  the  adminis- 
trator must  be  confirmed  by  the  court  to  relieve  him  from  personal 
liability. 

By  Article  2107,  Eev.  Stats.,  it  provides  specially  that  hiring  or 
renting  the  property  of  the  estate  without  an  order  makes  the  rep- 
resentative responsible  for  the  reasonable  value  of  the  hire  or  rent. 

It  is  then  best  to  pursue  the  method  provided  by  Article  2106, 
Eev.  Stats.,  and  file  an  application  to  rent  or  hire  and  have  the 
order  of  the  court  entered  upon  the  minutes.  This  may  be  done 
in  term  time  or  vacation,  and  the  order  should  specify  whether  the 
hiring  or  renting  must  be  done  at  public  auction  or  privately,  and 
whether  for  cash  or  on  credit;  and  shall  also  state  the  period  of 
time.  Oglesby  vs.  Forman,  77  T.,  647-650 ;  Parlin  vs.  Webster,  43 
S.  W.  E.,  670. 

By  Article  2108,  if  the  renting  or  hiring  is  one  on  a  credit,  the 
administrator  must  demand  a  note  with  proper  personal  security, 
or  he  will  be  responsible  on  his  bond  for  the  rent  or  hire. 

By  Article  2109  the  representative  of  the  estate  must,  within 
thirty  days  after  the  contract  has  been  made,  return  to  the  pro- 
bate court  under  oath  a  report  of  the  transaction  showing:  (1) 
The  property  hired  or  rented.  (2)  When  hired  or  rented,  whether 
public  or  privately,  whether  cash  or  credit,  and  if  credit,  how  long. 
(3)  The  name  of  the  person  to  whom  rented  and  the  amount. 

Upon  this  report  the  court  should  act  at  a  regular  term,  and  if 
just  and  reasonable  should  approve  it.  If  disapproved,  the  court 
should  enter  an  order  to  that  effect,  and  if  the  property  has  been 
delivered  under  the  contract  the  court  should  in  addition  determine 
the  reasonable  value  of  the  rent  or  hire,  and  charge  the  executor 
or  administrator  with  the  reasonable  value. 

By  Article  2111  any  person  interested  in  the  estate  may  apply 
to  the  court  to  compel  the  representative  of  the  estate  to  rent  or 
hire  its  properties.    This  is  done  by  filing  an  application  showing 
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the  reasons  for  demanding  that  the  properties  of  the  estate  be 
rented  or  hired,  and  citation  should  issue  requiring  the  executor 
or  administrator  to  appear  at  a  regular  term  of  the  court  and  show 
cause  why  the  application  should  not  be  granted. 

These  statutes  are  self-explanatory  and  need  no  construction,  it 
being  only  necessary  to  remember  that  the  authority  of  the  repre- 
sentative of  the  estate  is  only  to  rent,  and  in  connection  therewith 
he  has  no  authority  to  contract  for  payment  of  improvements  made 
by  the  tenant.    Eice  vs.  Conwell,  80  S.  W.  E.,  392. 

In  conclusion,  I  will  call  your  attention  to  the  fact  that  on  the 
death  of  a  lessee  his  legal  representative  is  bound  to  perform  the 
conditions  of  the  lease.    Wilcox  vs.  Alexander,  32  S.  W.  E.,  561. 

Power  to  Contract. 

This  brings  us  to  the  discussion  of  the  power  of  the  administrator 
or  executor  to  contract,  or  by  his  action  to  bind  the  estate  otherwise 
than  set  forth  under  the  special  statutes  referred  to  above.  It  will 
be  seen  from  the  authorities  above  that  the  power  of  an  adminis- 
trator or  executor  to  make  contracts  incident  to  the  operation  of 
the  business  of  the  deceased  which  is  ordered  by  the  court  to  be 
continued  is  included  in  the  general  power  to  continue  the  busi- 
ness, 66  T.,  261 ;  68  T.,  563 ;  46  S.  W.  E.,  869 ;  38  S.  W.  E.,  382 ; 
69  S.  W.  E.,  241 ;  and  it  is  not  necessary  to  obtain  separate  orders 
for  each  and  every  transaction  necessary  to  the  proper  operation 
of  the  farm  or  mill,  or  whatever  the  business  may  be,  but  in  the 
ordinary  administration  of  an  estate  the  rule  is  an  administrator, 
etc.,  can  not  contract  without  an  order  of  court  without  rendering 
himself  personally  responsible  to  the  estate.  Thus  where  an  ad- 
ministrator rented  land  without  an  order  of  court  he  was  held 
responsible  for  the  reasonable  value  of  the  rent.  Oglesby  vs.  Free- 
man, 77  T.,  650 ;  Eev.  Stats.,  Art.  2107 ;  Price  vs.  Mclver,  25  T., 
771 ;  Williams  vs.  San  Saba  Co.,  59  T.,  444 ;  McMahan  vs.  Harbert, 
35  T.,  459 ;  Kice  vs.  Conwell,  80  S.  W.  B.,  394 ;  see  Dallam,  p.  345. 

An  administrator  has  no  authority  to  contract  with  a  tenant  on 
a  farm  of  the  estate  to  pay  him  for  improvements  on  the  farm, 
and  to  assist  him  in  selling  lands  of  the  estate,  Eice  vs.  Conwell, 
80  S.  W.  E.,  394 ;  see  43  S.  W.  E.,  2 ;  but  where  a  lessee  died  his 
administrator  must  carry  out  the  lease.  32  S.  W.  E.,  561;  38 
S.  W.  E.,  284. 

An  administrator  without  an  order  can  not  make  a  novation  of 
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an  old  debt  for  a  new  one,  38  T.,  391,  nor  accept  a  bond  of  third 
party  in  satisfaction  of  debt  due  the  estate  without  an  order  of 
court.    35  T.,  500 ;  31  T.,  641 ;  33  T.,  259. 

An  administrator  can  not  bind  an  estate  by  warranty,  Dallas  Co. 
vs.  Land  Co:,  66  S.  W.  R.,  297,  as  his  duty  is  to  sell  such  title  as 
the  estate  has,  and  his  deed  can  have  no  other  eflfect.  4  T.,  431 ; 
12  T.,  88;  45  T.,  617  cited;  9  T.,  292;  see  57  T.,  523.  He  can 
not  mortgage  estate  for  debts.    79  T.,  576. 

In  Eckhart  vs.  Reidel,  16  T.,  63,  it  is  held  that  an  administrator's 
bond  to  convey  land  would  only  bind  him  personally. 

An  administrator  endorsing  a  note  is  liable  personally  and  not 
officially.     1  T.,  189 ;  25  T.,  771-772. 

An  administrator  has  no  authority  without  an  order  of  court  to 
apply  the  general  assets  of  the  estate  to  discharge  a  lien  upon  the 
homestead  set  apart  to  the  family.  MuUins  vs.  Yarboro,  44  T.,  14; 
see,  also,  Richardson  vs.  Kennedy,  74  T.,  511,  and  Arnold  vs.  Dean, 
61  T.,  249 ;  but  see  Minter  vs.  Burnett,  90  T.,  250. 

In  all  of  the  foregoing  cases  it  is  clearly  shown  that  the  admin- 
istrator is  only  a  creature  of  the  statute,  having  no  powers  except 
those  conferred ;  and,  consequently,  where  contracts  are  made  with 
reference  to  the  business  of  the  estate,  there  must  be  evidence  of 
the  power  to  bind  the  estate,  or  he  becomes  responsible  personally, 
especially  where  he  executes  an  instrument  evidencing  a  debt  due 
from  the  estate,  unless  there  is  authority  to  do  so,  he  becomes  per- 
sonally bound.  The  courts  act  upon  the  rule  of  construction  that 
the  instrument  evidencing  the  contract  must  be  held  good  for  some 
purpose,  and  as  it  can  not  bind  the  estate  without  authority,  it  is, 
therefore,  held  binding  on  the  administrator.  But,  inasmuch  as 
this  conclusion  is  reached  only  through  a  rule  of  construction,  the 
rule  can  not  be  applied  where  the  contract  provides  that  he  shall 
not  be  personally  bound,  and  the  contract  under  these  conditions 
can  not  be  enforced.  The  limitations  thus  put  on  their  power  to 
contract  is  very  salutary,  in  that  it  prevaits  involving  the  estate 
in  debts  and  consuming  its  substance  in  speculative  efforts, 
even  though  they  be  intended  for  the  benefit  of  the  estate. 
These  observations  find  illustration  in  the  case  of  Rice  vs.  ConweU, 
80  S.  W.  R.,  393.    See  Price  vs.  Mclver,  25  T.,  769. 
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Valid  Contracts  By. 

There  are,  however,  some  contracts  that  may  be  made  by  an  ad- 
ministrator that  the  courts  have  enforced  when  reasonable,  though 
made  in  the  course  of  administration  and  without  any  special 
authority  in  the  particular  cases^  such  as  employment  of  attorneys. 
Andrews  vs.  Pettus,  36  T.,  Ill;  Caldwell  vs.  Young,  21  T.,  801; 
Price  vs.  Mclver,  25  T.,  771-772;  Maning  vs.  Mays,  79  T.,  655; 
11  T.,  364;  27  T.,  367;  Callaghan  vs.  Grenet,  66  T.,  238. 

So  they  may  contract  to  locate  a  land  certificate  belonging  to 
the  estate,  Jack  vs.  Cassin,  28  S.  W.  R.,  833;  28  S.  W.  R.,  60; 
25  S.  W.  R.,  1103;  31  S.  W.  R.,  838;  32  S.  W.  R.,  803;  78  T.,  349, 
and  may  enforce  such  contract  made  by  the  intestate.  McLamore 
vs.  Heffner,  33  T.,  514 ;  Wilcox  vs.  Alexander,  32  S.  W.  R.,  561. 

Further  discussion  of  contracts  made  by  administrator  and  execu- 
tors will  be  pretermitted  here  as  the  validity  of  these  contracts  will 
be  involved  in  various  topics  hereafter  to  be  discussed. 
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CHAPTER  XVII. 

GOLLEOTING   CLAIMS. 

Collection  of  Claims  and  Property. 

We  now  come  to  another  general  duty  of  executors  and  admin- 
istrators, a  duty  incident  to  every  trust  of  the  same  character,  but 
particularly  enjoined  upon  executors  and  administrators  by  Article 
1986,  Eev.  Stats.  They  are  required  to  use  ordinary  diligence  to 
collect  every  claim  due  the  estate,  as  well  as  to  recover  possession 
of  all  property  to  which  the  estate  has  a  right.  Bev.  Stats.,  Art. 
1986.  The  statute  adds,  however,  the  provision  that  there  must  be 
a  reasonable  prospect  of  the  collection  of  the  claim,  and  of  recovery 
of  the  property  in  order  to  prevent  a  waste  of  the  estate  in  unneces- 
sary costs  and  expenses. 

By  neglecting  to  use  diligence  in  the  requirements  of  the  act, 
resulting  in  loss  to  the  estate,  any  person  interested  in  the  estate 
may  sue  on  the  bond  for  the  benefit  of  the  estate.  This  article  cor- 
responds with  the  Acts  of  1848  and  1870,  except  the  Act  of  1870 
seeks  to  define  the  diligence  required.    Sec.  164. 

The  rule  of  liability  is  not  alone  for  all  assets  that  come  to  his 
possession,  but  all  which  by  ordinary  diligence  may  have  been  re- 
covered after  he  qualified.  Roberts  vs.  Stuart,  80  T.,  386.  He  is 
bound  to  bring  suit  for  lands  in  adverse  possession  of  others,  31 
T.,  345 ;  38  T.,  380,  and  can  not  abandon  a  location  of  certificate 

already  made.    86  T.,  60;  22  S.  W.  R.,  1092. 

•  • 

Powers  in  Collecting  Claims. 

By  Article  1987,  when  an  executor  or  administrator  deems  it 
necessary  for  the  interest  of  the  estate  to  purchase  property  or 
exchange  any  property,  or  take  any  claims  or  property  in  payment 
of  a  debt  due  the  estate,  or  to  compound  bad  or  doubtful  debts  due 
the  estate,  80  S.  W.  R.,  594,  or  compromise  or  settle  property  rights 
or  claims  in  dispute  or  litigation,  he  may  do  so  by  applying  to  the 
court,  at  a  regular  term,  stating  the  facts  in  writing  and  asking 
permission  to  do  so.  If  the  court  grants  the  order,  it  must  be 
entered  upon  the  minutes  of  the  court.  This  act  includes  parts 
of  the  Acts  of  1848,  1866  and  1870,  Hartley's  Digest,  Art.  1185; 
Paschal's  Digest,  Arts.  1337,  6622. 
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Under  this  statute  it  has  been  held  that  the  administrator  may 
compromise  a  suit  brought  by  him  on  the  bond  of  a  former  admin- 
istrator^ and  release  one  or  all  of  the  sureties^  on  each  paying  a 
certain  amount  agreed  upon,  Ulrich  vs.  Hoefiing,  56  S.  W.  E.,  199 ; 
see  38  T.,  64,  but  no  compromise  is  effective  without  an  order  of 
court.  Smitii  vs.  Pate,  43  S.  W.  E.,  312.  It  seems  he  can  not  sub- 
mit claims  to  arbitration.  Johnson  vs.  Cheney,  17  T.,  336 ;  Calla- 
ghan  vs.  Grenet,  66  T.,  239.  He  may  allow  as  a  credit  on  a  claim 
what  be  knows  to  be  just,  and  what  could  be  established  by  suit. 
Stonebraker  vs.  Friar,  70  T.,  202.  He  can  not  allow  nova- 
tion of  an  old  debt,  .38  T.,  391 ;  36  T.,  76 ;  31  T.,  312,  without 
authority.  This  last  citation  was  a  case  where  Confederate  notes 
were  received  for  the  debt — case  overruled,  51  T.,  221.  Or  accept 
a  third  party's  obligation  in  lieu  of  debt  due  estate.  33  T.,  259; 
26  T.,  500;  31  T.,  638.  But  see  Acheson  vs.  Scott,  51  T.,  214, 
holding  that  the  rule  is  subject  to  the  law  governing  negotiable 
paper  if  made  payable  to  the  administrator.  42  T.,  134 ;  Brainerd  vs. 
Bute,  44  S.  W.  E.,  575.  So  an  unauthorized  surrender  of  a  note 
and  substituting  another  renders  him  liable  on  his  bond.  Chap- 
man vs.  Brite,  4  T.  C.  A.,  506.  It  is  a  conversion,  unless  the  rule; 
he  can  not  change  the  character  of  the  trust  fund.  38  T.,  385. 
Nor  of  course  can  he  assign  a  claim  due  estate  to  pay  his  own 
debt  Bledsoe  vs.  White,  42  T.,  131.  An  assignee  with  notice  can 
claim  no  interest,  but  he  can  assign  a  note  payable  to  him  for  a 
debt  due  the  estate.  Qayle  vs.  Ennis,  1  T.,  190.  He  may  extend 
a  loan,  but  not  on  personal  security,  however  good,  36  T.,  Ill;  but 
in  extending  a  loan  abundant  caution  should  require  an  order 
to  do  so. 

An  administrator,  under  the  statute,  may  take  land  in  settlement 
of  debt  due  estate,  Thompson  vs.  Shackleford,  6  T.  C.  A.,  121, 
subject  to  approval  by  tiie  court.  He  may  give  a  locator  a  part  of 
land  to  locate  a  certificate,  Wren  vs.  Harris,  78  T.,  349,  519;  28 
S.  W.  B.,  58;  23  S.  W.  E.,  406;  58  S.  W.  E.,  979;  31  S.  W.  E., 
838,  and  may  partition  with  locator.  25  S.  W.  E.,  1102;  15  S.  W. 
E.,  156 ;  32  S.  W.  E.,  803 ;  70  T.,  217.  He  may  release  a  mort- 
gage upon  receipt  of  the  money,  Eev.  Stats.,  Art.  1988,  but 
can  not  mortgage  to  secure  the  debts  of  the  estate.    79  T.,  564. 

Again,  by  Article  2011,  when  executor  or  administrator  is  in- 
debted to  the  estate,  he  shall  account  for  the  debt  as  if  money  in 
his  hands.    In  continuation  of  rights  and  duties,  see  'Tlight  to  Sue." 
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CHAPTEE  XVIII. 

SUING  FOR  PROPERTY  OP  ESTATE. 

Executors  or  Administrators  Suing, 

We  have  already  seen  that  every  executor  or  administrator  must 
use  ordinary  diligence  to  collect  every  claim  due  the  estate,  and 
to  recover  possession  of  all  property,  real  and  personal,  to  virhich  the 
estate  has  a  right,  if  there  is  a  reasonable  prospect  of  recovering. 
The  executor  or  administrator  is  liable  on  his  bond  for  losses  in- 
curred by  failure  to  use  reasonable  diligence,  for  which  an  action 
is  given  to  any  person  interested  in  the  estate,  who  may  sue  on  the 
bond  for  the  use  of  the  estate.  Rev.  Stats.,  Art.  1986.  (The  article 
conforms  to  the  Act  of  1848.) 

The  general  rule  is  that  while  the  administration  is  pending,  a 
suit  for  the  recovery  of  the  property  of  the  estate  must  be  brought 
by  the  administrator,  Rev.  Stats.,  Art.  1869,  except  when  the  ad- 
ministrator can  not,  or  will  not,  act  for  the  protection  of  those 
beneficially  interested;  another  exception  which  will  be  discussed 
under  "Eight  of  Heirs  to  Sue."  61  T.,  69 ;  54  T.,  30,  54;  2  T.,  432 ; 
8  T.,  182 ;  57  T.,  464 ;  Smart  vs.  Panther,  95  S.  W.  R.,  680. 

By  Article  1197,  Rev.  Stats.,  suits  for  the  recovery  of  personal 
property,  debt  or  damages,  and  suits  for  title  or  possession  of  lands, 
or  for  any  right  attached  or  growing  out  of  the  same,  or  for  any 
injury  or  damages  done  thereto,  may  be  instituted  by  executors, 
administrators  or  guardians  in  like  maimer  as  they  could  have  been 
brought  by  the  testator  or  intestate,  but  such  judgment  may  be  set 
aside  by  any  person  interested  for  fraud  or  collusion  on  the  part 
of  such  executor  or  administrator.  Lawson  vs.  Kelley,  82  T.,  462 ; 
Thompson  vs.  Duncan,  1  T.,  487;  Cast  vs.  Dugan,  15  S.  W.  R., 
273;  Howard  vs.  Republic,  2  T.,  312;  Ottenhouse  vs.  Burleson,  11 
T.,  87 ;  Gunter  vs.  Fox,  51  T.,  386 ;  Boggess  vs.  Bronson,  59  T., 
420;  Gresham  vs.  Harcourt,  53  S.  W.  R.,  1019;  McCelvey  vs.  Mc- 
Celvey,  38  S.  W.  R.,  473 ;  Bridges  vs.  Williams,  66  S.  W.  R.,  120 ; 
Wilson  vs.  Demander,  71  T.,  605 ;  see  Brainerd  vs.  Bute,  44  S.  W. 
R.,  575. 

Article  1197  only  embodies  the  result  of  the  earlier  decisions 
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promulgated  before  any  law  was  passed  on  the  subject.     (See  this 
article  for  parties.) 

Article  1443  provides  that  they  are  not  required  to  give  bond 
for  costs  while  suing  in  their  representative  capacity.  (See  ** Ap- 
peals by  Administrators.'*) 

Putting  in  Issue  Authority  to  Bring  Suit. 

It  is  hardly  necessary  in  the  light  of  the  statute  to  discuss  the 
right  of  an  administrator  or  executor  to  bring  suit  for  properties 
belonging  to  the  estate,  or  to  sue  upon  contracts  made  by  them  in 
the  proper  administration  of  the  estate.  The  authority  to  bring 
the  suit  as  administrator  or  executor  can  only  be  questioned  by 
plea  in  abatement.  Barton  vs.  Davidson,  45  S.  W.  R.,  400 ;  Calla- 
han vs.  Hendrix,  79  T.,  494;  Dignowsity  vs.  Coleman,  77  T.,  98- 
Cheatham  vs.  Riddle,  12  T.,  112;  Rider  vs.  Duvall,  28  T.,  623; 
25  S.  W.  R.,  690.  It  can  not  be  raised  on  appeal.  Bull  vs.  Jones, 
49  S.  W.  R.,  474. 

Proof  When  Issue  Raised. 

Letters  of  administration  is  the  legal  and  convenient  mode  of 
proving  the  authority  of  an  administrator,  but  it  is  not  the  only 
way  of  proving  the  fact.  Cain  vs.  Haas,  18  T.,  622;  Fischer  vs. 
Giddings,  95  S.  W.  R.,  34;  13  T.,  367;  Rogers  vs.  Tompkins,  87 
S.  W.  R.,  379;  54  S.  W.  R.,  358;  Paul  vs.  Willis,  69  T.,  261. 

The  records  of  the  court  making  the  appointment  or  certified 
copies  thereof  is  another  method,  and  such  evidence  is  not  second- 
ary. Outler  vs.  Elam",  1  App.  C,  Sec.  1003 ;  Cain  vs.  Hass,  18  T., 
622.  Limiting  the  proof  to  letters  or  certified  copies  of  them  is 
not  correct,  as  decided  in  Werbiskie  vs.  McManus,  31  T.,  116.  See 
presumption  of  appointment  after  eighteen  years.  30  S.  W.  R., 
389;  40  S.  W.  R.,  1014,  and  authorities;  Williams  vs.  Cessna,  95 
S.  W.  R.,  1107;  proof  of  authority  to  make  deed.  Moseley  vs.  Van- 
derstucken,  62  S:  W.  R.,  1103. 

Suing  in  Dual  Capacity. 

One  may  appear  both  in  the  character  of  executor  and  individ- 
ually in  bringing  a  suit.  Wooley  vs.  Sullivan,  46  S.  W.  R.,  862 ; 
Brainerd  vs.  Bute,  44  S.  W.  R.,  575.  He  may  sue  in  his  own  name 
on  contracts  made  by  him  in  management  of  estate,  as  when  note 
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made  payable  to  him.     Claiborne  vs.  Yoeman,  15  T.,  46;  Llano 
Co.  vs.  Cross,  24  S.  W.  E.,  77. 

Again,  one  may  sue,  describing  himself  as  executor,  but  may 
under  the  prayer  recover  in  his  individual  capacity,  as  in  suit  for 
land  where  one  sues  as  executor  and  alleges  that  he  was  seized  and 
possessed  of  the  land  by  virtue  of  the  will  and  prays  for  a  recovery, 
but  not  in  his  representative  capacity,  Haydoi  vs.  Kirby,  72  S.  W. 
E.,  198 ;  Boundtree  vs.  Stone,  81  T.,  299 ;  Eider  vs.  Duvall,  28  T., 
624;  or  may  sue  in  his  own  name,  Thompson  vs.  Duncan,  1  T., 
489;  2  T.,  413,  439;  16  T.,  416;  51  T.,  389;  59  T.,  421;  56  T., 
117;  12  S.  W.  B.,  132;  82  T.,  462;  but  where  a  suit  is  brought 
wholly  in  a  representative  capacity,  a  cross-action  against  him  in- 
dividually will  not  lie.  Gresham  vs.  Harcomb,  53  S.  W.  B.,  1019 ; 
Houston  vs.  Evans,  17  S.  W.  B.,  925;  Claiborne  vs.  Yoeman,  15 
T.,  44.  So  a  suit  where  the  word  '^administrator''  is  used  as  de- 
scriptive personae,  he  can  not  recover  ''as  administrator.*'  Wilson 
vs.  Hall,  36  S.  W.  B.,  827. 
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CHAPTER  XIX. 

WHEN   TWO   OR   MORE  EXECUTORS   OR  ADMINISTRATORS. 

By  Article  1989  it  is  provided  that  should  there  be  more  than 
one  ^ecutor  or  administrator  of  the  same  estate,  the  act  of  one  of 
them  shall  be  as  valid  as  if  all  had  joined,  and  upon  the  death, 
resignation  or  removal  of  one  of  them,  or  refusal  to  act,  the  other 
or  others  may  act.  Johnson  vs.  Bowden,  43  S.  W.  R.,  670 ;  91  T.^ 
231.  However,  by  Article  1990,  Rev.  Stats.,  the  above  article  is  not 
applicable  to  conveyance  of  the  real  estate;  in  such  cases  all  who 
have  qualified  or  acting  must  join. 

We  have,  then,  under  the  statutes,  except  in  the  case  of  real 
estate,  the  act  of  one  is  the  act  of  all.  Dean  vs.  DuflBeld,  8  T.,  236 ; 
65  T.,  167;  Giddings  vs.  Butler,  47  T.,  535.  They  are  sureties  for 
each  other,  Davis  vs.  Thorn,  6  T.,  485;  65  T.,  157,  and  one  may 
recover  assets  from  the  other  if  being  misappropriated.  Id.  It  is 
clearly  established  by  these  cases  that  where  two  or  more  persons 
are  named  in  a  will  as  executors,  and  no  express  prohibition  in  the 
will  a?  to  less  than  the  number  named  acting,  that  then  one  may 
execute  the  provisions  if  the  others  decline  or  die.  Id.,  Johnson 
vs.  Bowden,  43  T.,  674;  58  T.,  422;  62  T.,  54;  McCown  vs.  Terrell, 
9  T.  C.  A.,  73,  and  authorities  cited ;  Anderson  vs.  Stockdale,  62  T., 
60;  91  T.,  243;  22  S.  W.  R.,  984;  76  T.,  39;  78  T.,  632. 

All  Must  Join  to  Convey  Land. 

Where  two  or  more  executors  qualify,  all  must  join  to  convey 
land,  Wright  vs.  Dunn,  73  T.,  296;  Hart  vs.  Rust,  46  T.,  574; 
Crosby  vs.  Hudson,  1  T.,  203 ;  Giddings  vs.  Butler,  47  T.,  54 ;  56 
T.,  44;  Rev.  Stats.,  Art.  1990;  and  this  rule  applies  when  the  will 
gives  the  power  to  convey  real  estate,  as  well  as  to  independent 
executors.  McLane  vs.  Belvin,  47  T.,  501;  Johnson  vs.  Bowden, 
37  T.,  621 ;  43  T.,  670. 

However,  where  a  joint  authority  is  given  to  two  or  more  execu- 
tors to  sell  land,  and  one  or  more  will  not  act,  then  the  others  may 
sell.  Roberts  vs.  Connellee,  71  T.,  16;  Terrell  vs.  McCown,  91  T., 
242;  Johnson  vs.  Bowden,  43  T.,  670;  Mays  vs.  Blanton,  67  T., 
245;  Bennet  vs.  Kiber,  76  T.,  385;  Eskridge  vs.  Patterson,  78  T., 
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417;  Ellis  vs.  Mabry,  60  S.  W.  R.,  572;  McDonald  vs.  Hamblen, 
78  T.,  632. 

Again,  the  rule  that  all  executors  must  join  does  not  apply  to 
executors  administering  the  estate  in  court  when  there  is  no  power 
to  sell  given  to  them  in  the  will.  In  such  cases  the  power  must 
be  derived  from  the  court,  and  a  sale  by  order  of  the  court  made 
by  one  executor  and  subsequently  confirmed  is  sufficient  to  pass 
the  title  in  any  collateral  attack.  Corley  vs.  Anderson,  5  T.  C.  A., 
213 ;  Wills  vs.  Mills,  22  T.,  302.  The  doctrine  that  joint  trustees 
must  act  together  does  not  apply.  Anderson  vs.  Stockdale,  62  T., 
54;  Bennett  vs.  Kiber,  76  T.,  385.  We  see,  then,  this  rule  applies 
to  such  executors  as  are  trustees  with  powers  derived  from  the  in- 
strument creating  them.  House  vs.  Kendall,  55  T.,  43,  or  when 
appointed  to  administer  an  estate  outside  of  the  court,  and  two  or 
more  accept  the  trusteeship.  Anderson  vs.  Stockdale,  62  T.,  54, 
and  authorities  above  cited. 

While  it  is  true  that  a  power  committed  to  two  or  more  is  only 
properly  executed  jointly  by  those  accepting  the  trust,  yet  the  trust 
may  be  executed  by  one  with  the  consent  and  approbation  of  the 
others  given  at  the  time  or  subsequently  ratified.  Thus  in  Gid- 
dings  vs.  Butler,  47  T.,  536,  it  was  held  that  a  deed  made  by  one 
of  several  accepting  trustees,  authorized  by  others,  is  only  an  irreg- 
ular execution  of  the  power  which  a  court  of  equity  will  aid,  and 
this  exception  to  the  general  rule  is  as  well  recognized  as  the  rule 
itself.  Id.,  544-545;  see  also  Brown  vs.  McConnell,  5Q  T.,  231; 
see  Eskridge  vs.  Patterson,  78  T.,  420,  affirmed  in  91  T.,  242,  and 
23  S.  W.  R.,  189. 

Article  1990,  Bev.  Stats.,  refers  particularly  to  the  joint  action 
of  executors  in  the  conveyance  of  land,  but  the  rule  of  joint  action 
by  representatives  of  an  estate  apply  to  administrators,  and  where 
two  or  more  qualify  both  should  join  in  a  conveyance  ordered  by 
the  court  in  pursuance  of  a  bond  for  title  to  convey  land  executed 
by  the  decedent  in  his  lifetime.  While  the  title  executed  by  one 
administrator,  the  purchase  money  being  paid,  would  pass  the 
equitable  title,  yet  it  would  not  pass  the  legal  title.  Harrison  vs. 
McMurray,  71  T.,  130.  See  also  Dean  vs.  Duffield,  8  T.,  236, 
where  it  said  two  administrators  are  regarded  as  one  person  having 
a  joint  and  entire  authority  over  the  whole  estate.  See  Davis  vs. 
Thorne,  6  T.,  482 ;  85  T.,  157. 

While  the  fact  that  the  equitable  title  would  pass  in  the  execu- 
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tion  of  a  deed  by  one  of  two  administrators,  would  be  sufficient 
evidence  of  title,  yet  it  is  important  to  note  that  if  only  the  equit- 
able title  passes  you  could  not  recover  judgment  for  the  land  on 
the  law  side  of  the  Federal  court  should  the  action  be  brought  there 
or  removed  from  the  State  court.  The  rule,  however,  that  the  sur- 
vivor may  act  applies  to  administrators.  Saul  vs.  Frame,  22  S.  W. 
B.,  984.  " 

The  necessity  for  joint  action  by  two  or  more  administrators 
qualifying  will  be  further  noticed  in  the  pi-esentation  and  approval 
of  claims. 
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CHAPTER  XX. 

ADMINISTRATOR   WITH   WILL  ANNEXED. 

Often,  though  a  will  has  been  left  and  probated,  it  becomes 
necessary  to  appoint  some  one  to  administer  the  estate  and  carry 
out  its  provisions  under  the  direction  of  the  court.  Kev.  Stats.., 
Arts.  1912-1924.  Thus  when  no  executor  has  been  named,  or  one 
appointed  refuses  to  act,  or  is  incapacitated  to  act,  or  neglects  to 
present  the  will  for  probate  in  thirty  days  after  death  of  testator,  or 
refuses  to  qualify  within  twenty  days  after  the  probate  of  the  will, 
or  the  estate  is  unrepresented  by  reason  of  the  removal,  resignation 
or  death  of  the  executor,  it  is  the  duty  of  the  court  to  appoint  an 
administrator  **cum  testamento  annexo,''  and  the  administrator  is 
in  every  respect  governed  by  the  provisions  of  law  respecting  the 
administration  of  an  intestate,  unless  otherwise  provided  by  the 
provisions  of  the  will  or  by  law.  Rev.  Stats.,  Art.  2009 ;  Estate  of 
Grant,  93  T.,  73;  Langley  vs.  Harris,  23  T.,  564;  Ray  vs.  Whitaker, 

92  T.,  351;  Willis  vs.  Ferguson,  59  T.,  172;  46  T.,  503.     These 
articles  are  similar  to  the  Act  of  1848. 

It  is  not  permitted  that  one  may  provide  in  a  will  for  an  inde-^ 
pendent  executor,  and  in  case  of  his  refusal  to  act  that  the  court 
shall  appoint  an  administrator  with  the  same  powers.  The  court 
can  only  appoint  an  administrator  under  the  general  law.  In  Re- 
Grant  Estate,  93  T.,  73;  54  S.  W.  R.,  1103,  same  case. 

A  personal  trust  can  not  be  delegated  to  another  by  the  court; 
it  must  appoint  an  administrator.  Tippet  vs.  Mize,  30  T.,  366; 
Langley  vs.  Harris,  23  T.,  564;  Frisbee  vs.  Withers,  61  T.,  138; 
Wells  vs.  Houston,  56  S.  W.  R.,  236.  The  administrator  thus  ap- 
pointed derives  his  power  from  the  general  law,  and  not  from  the 
will.  Tippet  vs.  Mize,  30  T.,  365;  61  T.,  138;  Vardeman  vs.  Ross, 
36  T.,  113,  and  must  administer  under  the  orders  of  court,  and' 
can  not  exercise  any  of  the  discretionary  powers  conferred  by  the 
will.    Frisbee  vs.  Withers,  61  T.,  134;  92  T.,  346;  In  Re  Grant, 

93  T.,  73. 

It  would  seem,  in  Blanton  vs.  Maye.s,  .58  T.,  422,  that  where  two* 
independent  executors  were  appointed  and  one  refused  to  qualify, 
that  the  independent  feature  of  the  trust  must  be  disregarded  and 
the  estate  administered  under  the  general  law ;  that  is,  the  qualify-^ 
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ing  executor  could  administer  only  under  the  order  of  the  probate 
court,  but  in  a  subsequent  appeal  of  the  case,  67  T.,  246,  this  decis- 
ion was  not  adhered  to  and  the  doctrine  in  43  T.,  674,  reasserted  in 
62  T.J  54,  was  approved.    See  also  78  T.,  419. 

We,  then,  have  the  rule  that  one  appointed  administrator  with 
the  will  annexed  must  administer  the  estate  under  the  direct 
orders  of  the  probate  court,  without  reference  to  the  powers  granted 
in  the  will.  It  is  for  the  court  to  determine  how  the  provisions  of 
the  will  mvLst  be  enforced,  and  his  decision  evidenced  by  his  re- 
corded orders.  But  by  Article  2008  it  is  provided  that  if  a  tes- 
tator in  his  will  directs  any  part  of  his  personal  estate  not  to  be 
sold,  the  court  should  reserve  it  unless  necessary  to  pay  debts. 

Admini  fit  ration  Under  a  Will. 

This  brings  us  to  the  discussion  of  the  administration  of  an 
estate  under  a  will  specially  provided  for  under  Articles  1991  to 
2011,  Rev.  Stats.  This  character  of  administration  will  be  dis- 
cussed under  two  heads:  (1)  Where  an  executor  has  been  ap- 
pointed to  administer  under  the  direction  of  the  court  and  required 
to  give  bond  for  a  proper  administration;  and  (2)  where  the  execu- 
tor is  given  independent  powers  with  authority  to  administer  the 
estate  free  from  any  control  of  the  probate  court  and  to  administer 
without  bond. 

Executor  Administering  the  Estate  in  Court. 

The  statutes  provide  for  the  administration  of  an  estate  in  court, 
which  are  applicable,  whether  administered  under  a  will  or  as 
intestate  estate.  There  are,  of  course,  some  of  the  provisions  that 
refer  specially  to  executors  and  certain  other  provisions  referring 
specially  to  administrators,  which  must  be* observed;  but  the  general 
rules  looking  to  a  speedy  settlement  of  the  estate  and  its  distribu- 
tion apply  equally  to  both  estates. 

By  Article  2009  it  is  provided  that  the  administration  under  a 
will  shall  in  all  respects  be  governed  by  the  provisions  of  law  re- 
npecting  the  administration  of  intestates'  estates,  except  where 
otherwise  provided  by  law  or  by  the  provisions  of  the  will.  It  is 
said  in  Stephenson  vs.  Roberts,  64  S.  W.  R.,  234,  that  it  is  doubt- 
ful whether  this  article  applies  to  independent  executors,  but  only 
to  executors  administering  the  estate  within  the  court. 
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By  provisions  of  the  law,  towit,  Article  2008,  it  is  expressly 
provided  that  if  the  will  reserves  from  sale  any  of  the  personal 
property  of  the  estate,  no  sale  should  be  permitted  unless  it  is  neces- 
sary to  pay  debts;  and  by  Article  2007  it  is  provided  that  when  in 
a  will  a  power  is  given  to  sell  any  property  of  the  testator,  no  order 
of  the  county  judge  shall  be  necessary  to  authorize  such  sale  by 
the  executor;  and  when  particular  directions  are  given  in  the  will 
in  regard  to  the  sale  of  the  testator's  property  they  should  be  fol- 
lowed unless  annulled  or  suspended  by  order  of  the  court,  as  pro- 
vided  for  in  Articles  1991  to  1994.  Wright  vs.  Heffner,  57  T., 
522 ;  Mayes  vs.  Blanton,  67  T.,  247 ;  Smith  vs.  S^^an,  22  S.  W.  R., 
247;  29  S.  W.  R.,  484;  31  S.  W.  R.,  71;  35  S.  W.  R.,  812;  40 
S.  W.  R.,  54;  Box  vs.  Ward,  65  T.,  165. 

By  Article  1991  it  is  provided  that  a  probated  will  shall  have 
its  provisions  and  directions  executed  unless  annulled  or  suspended 
by  order  of  the  court  in  a  proceeding  instituted  by  an  interested 
person.     (See  "Annulling  the  Independent  Clause.") 

Articles  1992  and  1993  provide  the  procedure  by  which  the  court 
may  annul  or  suspend  the  will,  but  Article  1994  specifically  pro- 
vides that  if  the  provisions  and  directions  in  the  will  are  legal  the 
objections  shall  be  overruled^  otherwise  the  objectionable  provisions 
may  be  annulled  or  suspended.  AUardyce  vs.  Hambleton,  70  S.  W. 
R.,  76. 

It  was  held  in  Prather  vs.  McClellan,  76  T.,  574,  that  this  power 
to  suspend  or  annul  applied  to  wills  in  which  executors  were  ad- 
ministering the  estate  outside  of  the  probate  court,  which  will  here- 
after be  discussed. 

It  is  thus  seen  that  the  provisions  and  directions  must  be  illegal 
for  the  court  to  exercise  this  power;  such  as  where  the  provisions 
objected  to  would,  if  carrjed  out,  promote  some  illegal  purpose  of 
the  testator  or  conflict  with  the  ordinary  course  of  administration, 
and  a  proper  distribution  of  the  residue  of  the  estate.  Again,  it 
will  be  seen  that  this  procedure  only  applies  after  a  will  has  been 
probated,  and  not  to  prohibit  the  probate.  Strongfellow  vs.  Early, 
40  S.  W.  R.,  874 ;  76  T.,  584. 

Unless  some  proceeding  under  these  statutes  has  annulled  the 
provisions  of  the  will  then  the  valid  powers  of  sale  conferred  upon 
the  executor  are  not  revoked  simply  because  the  estate  is  being  ad- 
ministered in  court,  Smith  vs.  Swan,  22  S.  W.  R.,  248-249;  2  App. 
C,  Sec.  399,  and  where  the  will  gives  a  power  to  sell  an  order  of 
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sale  is  iiDiiecessary  to  validate  a  sale  made  by  the  executor  under 
the  power.  Id. ;  Bev.  Stats.,  Art.  2007 ;  De  Zbrainkov  vs.  Burnett, 
31  S.  W.  R.,  71-72.  And  where  the  power  is  conferred  upon  two 
or  more  it  will  pass  to  the  survivor  or  the  one  qualifying,  as  we 
have  seen.  Johnson  vs.  Bowden,  43  T.,  672 ;  43  S.  W.  E.,  5 ;  29 
S.  W.  B.,  487;  76  T.,  390;  Anderson  vs.  Stockdale,  62  T.,  61. 
The  rule  requiring  joint  trustees  to  act  together  has  no  applica- 
tion to  executors  appointed  by  will.  Anderson  vs.  Stockdale,  62 
T.,  60.  However,  the  authority  given  to  sell  must  be  strictly  fol- 
lowed. Peters  vs.  Caton,  6  T.,  554 ;  9  T.  C.  A.,  78.  The  power  is 
not  presumed,  though  the  sale  was  made  to  pay  debts  as  would  be 
the  case  if  the  executor  was  independent.  Masterson  vs.  Sl»vens, 
37  S.  W.  B.,  364 ;  Johnson  vs.  Howard,  69  T.,  655 ;  McDonald  vs. 
Hamblen,  78  T.,  633. 

Administration  of  Soldiers*  Estates, 

As  to  when  administration  may  or  may  not  be  granted  on 
soldiers'  estates,  meaning  the  estates  of  volunteers  who  had  fallen 
in  the  battles  of  the  Bepublic  in  the  war  with  Mexico.  See  Hill 
vs.  Grant,  44  S.  W.  R.,  1010;  Flemm  vs.  Walker,  23  S.  W.  E., 
1029;  Templeton  vs.  Ferguson,  33  S.  W.  E.,  329;  Volsang  vs. 
Dougherty,  46  T.,  471;  Chin  vs.  Taylor,  64  T.,  387;  Shirly  vs. 
Warfield,  34  S.  W.  E.,  392 ;  Templeton  vs.  Falls  Co.,  77  T.,^  55 ; 
see  15  T.,  100;  26  T.,  577-580;  23  S.  W.  E.,  1029;  49  T,  610; 
69  T.,  261,  395 ;  89  T.,  56. 
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CHAPTER  XXI. 

INDEPENDENT  EXECUTOR. 

In  the  Probate  Act  of  1848,  Section  110,  there  appeared  for  the 
first  time  a  provision  in  the  probate  law,  which  was  unique  in  its 
purpose  and  hitherto  unknown  in  the  administration  of  the  estates 
of  deceased  persons.  It  provided  for  the  administration  of  an  estate 
by  the  executor  free  from  the  control  of  the  probate  court ;  and  when 
such  a  provision  was  made  in  the  will  it  created  an  "independent 
exectftor."  The  clause  was  amended  by  Act  of  January  1,  1862, 
PaschaPs  Digest,  Art.  1371,  and  carried  into  the  Probate  Act  of 
1870,  Paschal's  Digest,  Art.  5626,  leaving  out  the  clause,  "Appraise- 
ment and  lists  of  claims  of  the  estate." 

The  original  Act  of  1848  was  restored  in  the  Act  of  August  9, 
1876,  Section  117,  and  is  now  embodied  in  Batts'  Rev.  Stats.,  Art. 
1995,  and  reads  as  follows :  "Any  person  capable  of  making  a  will 
may  so  provide  in  his  will  that  no  other  action  shall  be  had  in  the 
county  court  in  relation  to  the  settlement  of  his  estate  than  the 
probating  and  recording,  appraisement  and  lists  of  claims  of  his 
estate."  I  am  not  definitely  advised,  but  believe  the  States  of  Wash- 
ington and  Oregon  have  adopted  the  same  provision  in  their  pro- 
bate system. 

As  said,  an  executor  in  a  will  so  drawn  is  termed  an  independent 
executor,  acting  directly  under  the  powers  granted  in  the  instru- 
ment, McDonough  vs.  Cross,  40  T.,  280,  without  interference  from 
the  probate  court  while  the  executor  continues  to  discharge  the 
trust;  that  is,  the  probate  court  has  no  jurisdiction  to  interfere 
with  the  settlement  of  the  estate  while  he  is  actively  performing 
that  duty.  Ellis  vs.  Mabry,  60  S.  W.  R.,  542 ;  Holmes  vs.  Johns, 
56  T.,  41;  Smithwick  vs.  Kelley,  79  T.,  564;  62  T.,  249. 

While  this  is  true,  it  can  not  be  said  that  the  estate  is  so  far 
withdrawn  from  the  jurisdiction  of  the  probate  court  that  the  set- 
tlement of  it  could  not  be  resumed  by  the  probate  court.  Id. ;  see 
also  68  T.,  554;  71  T.,  14;  61  T.,  44;  67  8.  W.  R.,  1062. 

In  Chapter  12  of  the  probate  act  in  which  this  character  of 
executor  is  provided  for  are  enacted  conditions  under  which  the 
court  can  assume  jurisdiction  and  subject  the  estate  to  the  ordinary 
course  of  administration.    Thus  by  Article  1997  any  one  holding  a 
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claim  against  the  estate  may  ask  the  court  to  require  the  executor 
to  give  bond  as  such ;  and  by  Article  2000  it  is  provided  that  upon 
failure  to  do  so  the  court  may  remove  the  independent  executor 
and  appoint  an  administrator.    Perkins  vs.  Wood,  63  T.,  399. 

Again,  by  Article  2002  any  person  having  a  claim  against  the 
estate  may,  by  complaint  to  the  probate  court,  cause  all  the  persons 
entitled  to  any  portion  of*  the  estate  under  the  will  to  appear  before 
the  court  and  execute  an  obligation,  with  two  or  more  sureties,  for 
an  amount  equal  to  the  full  ralue  -of  the  estate,  conditioned  that  .v*.i>^a* 
the  obligors  shall  pay  all  the  debts  of  the  testator,  or  which  may 
be  established  against  the  estate.  In  such  event,  if  the  parties 
entitled  to  the  estate  refuse  to  give  the  bond,  then  the  estate  will 
be  administered  in  the  probate  court  as  other  estates.  50  S.  W. 
R.,  493. 

Again,  it  is  not  contemplated  that  the  estate  is  so  far  withdrawn 
from  the  probate  court  that  the  settlement  of  it  could  not  be  re- 
sumed, by  virtue  of  the  general  jurisdiction  over  estates,  when  the 
trust  has  lapsed  by  death,  resignation  or  the  failure  of  the  executor 
to  discharge  his  duties.  Ray  vs.  VVhitaker,  92  T.,  352.  See  Swear- 
inger  vs.  Williams,  67  T.,  1062,  where  it  said  an  administration 
by  the  court  is  only  suspended  and  its  potential  existence  hovers 
over  the  estate  in  the  hands  of  an  independent  executor.  The 
estate  is  still  within  the  provisions  of  Article  1924,  Rev.  Stats., 
providing  that  whenever  by  death,  removal  or  resignation  of  the 
executor  or  administrator,  the  courts  shall  grant  administration 
with  the  will  annexed,  etc.  Wray  vs.  Russell,  91  S.  W.  R.,  235. 
See  also  Arts.  2012  and  2030,  all  held  to  apply  to  independent 
executors.  Ray  vs.  W^hitaker,  48  S.  W.  R.,  895,  and  authorities; 
see  also  Willis  vs.  Ferguson,  49  T.,  175 ;  Langley  vs.  Harris,  23 
T.,  569. 

Resignation  of  Independent  Executor, 

Before  Roy  vs.  Whitaker  reached  the  Supreme  Court,  Judge 
Williams,  then  on  the  Court  of  Appeals  bench,  in  a  careful  opinion, 
reached  the  conclusion  that  once  an  independent  executor  accepted 
the  trust  he  could  not  resign,  and  that  Articles  1912,  1924  and  1930 
of  the  probate  act  only  applied  to  executors  judicially  administer- 
ing the  estate  in  court.  See  50  S.  W.  R.,  495.  This  opinion 
vas  reviewed  by  the  Supreme  Court  and  this  conclusion  was  re- 
versed, the  court  holding,  92  T.,  352-357 ;  48  S.  W.  R.,  895,  that 
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an  independent  executor  could  resign  his  trust.  Id.;  Stevenson 
vs.  Roberts,  64  S.  W.  R.,  233 ;  Wells  vs.  Houston,  56  S.  W.  R.,  236. 
That  Articles  2030  to  2036,  Rev.  Stats.,  applied  to  independent 
executors,  and  by  pursuing  the  statutory  requirements  he  may  be 
discharged  from  his  trust.     (See  "Resignation  of  Executors.*') 

Here  I  must  again  call  your  attention  to  the  fact  heretofore 

stated,  that  it  is  in  the  power  of  the  ppobate  court  to  cancel  the 

independent  clause  in  the  will  and  appoint  an  administrator  with 

drnJUm^XU  *^^  ^^'^11  annexed.    King  vs.  BftUight,  M  S.  W.  R.,  839;  Prather 

vs.  McClelland,  76  T.,  575 ;  48  S.  AV.  R.,  896. 

But  while  it  is  admitted  that  an  independent  executor  may  re- 
sign his  trust,  or  that  the  probate  court  may  annul  the  independent 
clause  in  a  will  where  it  provides  for  administering  the  estate  out- 
side of  the  probate  court,  yet  the  question  arises,  can  it  be  done 
where  the  trust  created  bv  the  will  is  much  broader  than  the  ordi- 
nary  duties  of  an  executor,  as,  for  instance,  where  the  estate  is  to  be 
held  together  for  a  certain  period  with  powers  to  sell  and  invest 
the  proceeds  with  a  view  to  enlarging  the  estate  before  distribution, 
and  to  perform  such  other  duties  not  common  to  the  usual  powers 
of  executors,  but  the  powers  thus  granted  are  confided,  because  of 
the  personal  fitness  of  the  executor  to  care  for  the  estate  for  the 
benefit  of  those  who  are  to  receive  it  after  the  period  of  control  has 
elapsed;  or  in  any  case  where  the  corpus  of  the  estate  is  held  anJ 
the  rents,  revenues  and  profits  are  to  be  applied  to  prescribed  uses. 
McClelland  vs.  McClelland,  37  S.  W.  R.,  358;  101  S.  W.  R.,  Wl; 
Parish  vs.  Mills,  102  S.  W.  R.,  184;  Patten  vs.  Herring,  9  T.  C.  A., 
646;  Willis  vs.  Alvey,  30  T.  C.  A.,  99-100.  It  is  certainly  ques- 
tionable whether  a  trustee  in  this  character  of  trust  after  having 
accepted  could  resign  his  trust  by  pursuing  the  provisions  pr<7vided 
in  Article  2030  et  seq.  The  conditions  are  entirely  different  from 
the  mere  appointment  of  an  independent  executor  who,  refusing 
to  act  or  resigning,  leaves  the  probate  court  without  power  to  ap- 
point an  independent  administrator  to  administer  the  estate  as 
contemplated  by  the  will,  but  must  proceed  under  the  general  laws 
of  the  administration  of  estates,  as  In  Re  Estate  of  Grant,  90  T.,  72. 

But  not  80  where  the  trust  attaches  to  the  property  and  the 
trustee  is  not  a  mere  donee  of  a  power  which  dies  with  him ;  kit 
where  the  title  vests  in  him  for  stated  purposes,  or  the  property  is 
received  by  him  for  specific  uses,  he  can  not  shuffle  off  the  responsi- 
bility by  a  simple  resignation,  and  should  he  die,  the  rule  that  a 
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trust  should  not  fail  for  want  of  trustee  should  be  applied  by  a 
court  of  competent  jurisdiction;  and  this  is  true  whether  the  trust 
be  created  by  will  or  deed.  In  this  character  of  trust  there  can  be 
no  objections  to  the  conclusions  of  Judge  Williams  in  Roy  vs. 
Whitaker,  50  S.  W.  S.,.  495,  and  authorities  cited.  Frisby  vs. 
Withers,  61  T.,  138;  Wells  vs.  Houston,  56  S.  W.  R.,  236;  McClel- 
land vs.  McClelland,  101  S.  W,  R.,  1171;  Parish  vs.  Mills,  102 
S.  W.  R.,  184. 

Thus,  in  the  McClelland  case^  supra,  when  the  trust  was  to  apply 
the  rents  and  profits  during  the  life  of  the  beneficiary,  and  in  which 
the  beneficiary  had  no  other  interest,  the  trustee  could  not,  after 
accepting  and  entering  upon  his  duties,  renounce  the  trust  and 
escape  responsibility  by  turning  the  estate  over  to  the  probate  court 
for  administration.  After  having  performed  the  duties  qualifying 
him  to  administer  the  trust,  the  estate  was  placed  beyond  the  con- 
trol of  the  probate  court,  there  being  no  creditors,  who  alone  could 
complain,  and  this  court  had  no  jurisdiction  to  direct  the  execu- 
tion of  the  trust,  or  in  the  event  of  the  death  of  the  trustee  to 
appoint  another  or  subject  the  estate  to  the  general  laws  of  admin- 
istration. The  district  court  invested  by  the  law  of  its  creation 
with  full  equity  powers  could  alone  exercise  the  function  of  sup- 
plying a  trustee  in  case  of  death  or  other  disability  of  the  trustee. 
If  the  testator  had  given  the  power  to  the  probate  court  to  appoint 
another  trustee  in  the  event  of  the  death  or  disability  of  the  one 
named,  it  would  have  been  inoperative.  12  Am.  &  Eng.  Enc.  of 
Jjaw,  p.  3016;  Leman  vs.  Sherman,  6  N.  E.  R.,  872;  1  Perry  on 
Trust,  Sec.  296 ;  Webb  vs.  Hayden,  65  S.  W.  R.,  762-763 ;  Enlow 
vs.  Bethel  College,  67  S.  W.  R.,  990-991. 

Having  seen  the  conditions  under  which  an  independent  execu- 
torship may  cease,  and  the  court  may  appoint  an  administrator 
with  the  will  annexed,  yet  the  court  can  not  appoint  an  independent 
administrator,  even  though  the  will  should  provide  for  it  in  case 
the  necessity  arose.  In  Re  Grant's  Estate,  53  S.  W.  R.,  372 ;  see 
Blanton  vs.  Mayes,  58  T.,  426 ;  I^angley  vs.  Harris,  23  T.,  569. 

In  the  absence  of  conditions  under  which  the  court  can  appoint 
an  administrator  in  the  place  of  an  independent  executor,  the  lat- 
ter, accepting  the  trust,  may  administer  the  estate  under  a  broad 
discretion,  as  we  will  hereafter  see  in  discussing  his  powers.  Holmes 
vs.  Sanders,  51  S.  W.  R.,  333;  Gillespie  vs.  Crawford,  42  S.  W. 
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E.,  624;  Runnels  vs.  Runnels,  27  T.,  522;  Holmes  vs.  Johns,  56 
T.,  51. 

What  the  Will  Must  State  to  Create  the  Independent  Executor, 

The  executor  must  be  named,  and  the  power  to  administer  the 
estate  without  interference  from  the  probate  court  must  be  stated 
in  express  terms  or  clearly  inferred  from  the  powers  granted  in 
the  will. 

Referring  to  Article  1995  we  see  it  permits  the  testator  to  pro- 
Tide  ^'that  no  action  shall  be  had  in  the  county  court  in  relation 
to  the  settlement  of  the  estate,'^  etc.,  so  that  if  words  are  used  sub- 
stantially equivalent  to  the  permissive  words  in  the  statute,  or 
where  the  powers  granted  to  the  executor  are  of  such  a  character 
as  to  show  clearly  the  intention  of  the  testator  that  his  estate  is 
to  be  administered  outside  of  the  probate  court,  then  the  executor 
will  be  declared  an  independent  executor.  It  is  essential  to  pro- 
vide that  no  action  shall  be  taken  in  the  probate  court  other  than 
the  return  of  the  inventory  and  appraisement,  but  the  provision 
as  stated  may  appear  in  equivalent  words,  or  the  intention  inferred 
from  the  entire  will.  Glover  vs.  Cort,  81  S.  W.  R.,  139.  This  it 
evident  from  a  review  of  the  cases. 

In  Pierce  vs.  Wallace,  48  T.,  399,  the  testator  stated  that  he 
wished  his  estate  kept  out  of  the  probate  court,  and  this^  was  held 
sufficient  under  the  statute.  So  where  executors  are  clothed  with 
authority  to  manage  the  estate  outside  of  the  probate  court.  Hall 
vs.  Reese's  Heirs,  58  S.  W.  R.,  975;  Murrell  vs.  Wright,  78  T., 
522;  or  to  administer  the  estate  without  action  of  the  probate 
court,  Holmes  vs.  Johns,  56  T.,  41 ;  or  by  the  will  executors  are 
given  complete  control  and  management  and  charged  to  pay  debts, 
Baker  vs.  Hamblen,  85  S.  W.  R.,  467 ;  40  T.,  251 ;  or  without  any 
interference  of  the  probate  court,  Epperson  vs.  Reeves,  79  S.  W.  R., 
845-847;  or  where  the  will  provides  no  action  shall  be  taken  in  the 
probate  court  in  administering  the  estate,  Terrell  vs.  McCown,  43 
S.  W.  R.,  2,  and  so  you  may  consult  Mays  vs.  Blanton,  67  T.,  247; 
Anderson  vs.  Stockdale,  62  T.,  61-62;  Patten  vs.  Cox,  29  S.  W.  R., 
184 ;  Roberts  vs.  Connellee,  71  T.,  11 ;  Dwyer  vs.  Kalteyer,  68  T., 
554 ;  Altgelt  vs.  Bank,  79  S.  W.  R.,  587 ;  McDonough  vs.  Cross,  40 
T.,  252 ;  Ellis  vs.  Mabry,  60  S.  W.  R.,  572 ;  Lewis  vs.  Nichols,  38 
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T.,  55 ;  Carleton  vs.  Goebler,  58  S.  W.  R.,  829 ;  Careton  vs.  Hausler, 
49  S.  W.  R.,  118. 

It  is  generally  found  in  wills  creating  an  independent  executor 
that  no  bond  is  required  to  be  given  by  the  executor,  but  a  testator 
may  direct  in  his  will  that  no  bond  shall  be  required  except  in 
cases  provided  for  in  Article  1923,  in  which  a  bond  is  required 
though  the  wUl  may  provide  otherwise.  Rev.  Stats.,  Art.  1946. 
The  fact  that  no  bond  is  required  by  the  will  does  not  authorize 
the  court  to  qualify  the  executor  as  an  independent  executor  unless 
will  excludes  the  estate  from  the  jurisdiction  of  the  probate  court. 
Lewis  vs.  Nichols,  38  T.,  55;  Smithwick  vs.  Kelley,  79  T.,  572; 
91  S.  W.  R.,  235. 

Again,  the  provisions  of  the  will  may  direct  the  executor  to  file 
reports  in  the  probate  court  showing  the  condition  of  the  estate, 
which  requirement  would  not  deprive  the  administration  of  its 
character  as  independent  if  it  further  appears  from  the  will  that 
it  was  so  intended.    Epperson  vs.  Reeves,  79  S.  W.  R.,  835. 

Qvjalifying  as  Executor, 

It  will  be  seen  that  Article  1995  requires  only  the  probating  of 
the  will,  the  recording  of  it,  and  the  return  of  an  inventory,  ap- 
praisement and  lists  of  claims  by  the  executor  to  obtain  letters  tes- 
tamentary. The  performance  of  these  conditions  qualify  him  to 
receive  letters  and  administer  the  estate  free  from  court  control. 
Roberts  vs.  Connellee,  71  T.,  11,  and  23  S.  W.  R.,  366;  Stevenson 
vs.  Roberts,  64  S.  W.  R.,  232. 

In  the  fii*st  case  cited  it  is  said  that  the  performance  of  these 
statutory  requirements  withdraws  the  estate  from  the  control  of 
the  court;  however,  in  Patten  vs.  Cox,  29  S.  W.  R.,  182-184,  it  is 
clearly  stated  that  where  the  provisions  of  the  will  show  an  inten- 
tion that  the  executor  was  to  be  independent,  and  the  will  was  duly 
probated  by  the  executor,  that  his  failure  to  file  an  inventory  and 
appraisement  and  lists  of  claims  did  not  affect  his  right  to  an  inde- 
pendent administration.  His  acceptance  of  the  trust  without  bond 
qualified  him,  as  the  powers  to  be  exercised  were  derived  solely 
from  the  wills,  and  his  failure  to  file  the  inventory  and  appraise- 
ment could  have  been  required  at  any  time  by  the  court  for  the  pro- 
tection of  the  estate.  However,  it  will  be  seen  in  this  case  that 
his  right  to  act  as  independent  executor  was  att«icked  collaterally 
by  a  stranger. 
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Again,  in  Cooper  vs.  Homer,  62  T.,  356,  and  Willis  vs.  Fergu- 
son, 46  T.,  496,  the  doctrine  is  announced  and  it  was  held  that  a 
return  of  the  inventory  as  required  by  the  statute  was  not  essential 
in  all  cases  to  render  sales  by  an  Independent  administrator  valid. 
Patten  vs.  Cox,  29  S.  W.  R.,  186;  1  App.  C,  263.  Again,  as  said 
above,  a  restrictive  clause  in  the  will  requiring  annual  reports  to 
the  probate  court  would  not  prevent  his  qualifying  as  independent 
executor.  Epperson  vs.  Reeves,  79  S.  W.  R.,  845-847.  Again,  it 
is  said,  in  Shackelford  vs.  Gates,  35  T.,  782,  that  insolvency  will 
not  prevent  his  qualifying,  as  the  statute  affords  to  creditors  a 
remedy  by  requiring  bond. 

Oath, 

An  oath  is  not  necessary  to  his  qualification.  Connellee  vs.  Rob- 
erts, 23  S.  W.  R.,  187-188. 

Bond, 

A  bond  is  not  necessary  to  his  qualification  if  not  required  by 
the  will,  nor  can  one  be  required  at  all  unless  conditions  exist  where 
the  statute  authorizes  the  probate  court  to  demand  one,  as  we  will 
hereafter  see.    Perkins  vs.  Wood,  63  T.,  398. 

The  conditions  generally  requiring  a  bond  to  be  given  are  found 
in  Chapter  XII  of  the  probate  law,  and  if  one  should  be  given  with- 
out the  statutory  conditions  demanding  it,  it  could  only  be  a  bond 
payable  to  the  county  judge,  conditioned  for  the  performance  of 
duties  over  which  the  probate  court  has  no  control  and,  therefore, 
void.  In  such  case,  demanded  or  not,  it  would  be  in  the  nature 
of  a  voluntary  bond  and  could  not  be  sued  upon.  Pierce  vs.  Wal- 
lace, 48  T.,  399. 
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CHAPTER  XXII. 

WHEN  A  BOND  MAY  BE  REQUIRED  OF  INDEPENDENT  EXECUTOR. 

We  come  now  to  speak  more  specifically  as  when  a  bond  may  be 
required  of  an  independent  executor.  It  is  only  after  qualification, 
and  at  later  stages  of  the  administration  that  a  bond  may  be  re- 
quired of  an  independent  executor.  Thus  by  Article  1997  it  is  pro- 
vided that  if  no  bond  has  been  required  by  the  will,  any  one  with 
a  debt,  claim  or  demand  against  the  estate,  or  one  interested  in 
the  estate  in  person  or  as  the  representative  of  another,  may,  by 
complaint  in  writing  in  the  probate  court,  cite  the  executor  to 
appear  before  some  regular  term  of  the  court  and  show  cause  why 
he  should  not  give  bond,  Perkins  vs.  Wood,  63  T.,  398;  and  it 
seems  by  Article  1998  the  complaint  must  be  based  on  the  fact  that 
the  executor  is  wasting,  mismanaging  or  misapplying  such  estate, 
and  thereby  the  creditor  will  lose  his  debt,  or  the  interested  party 
his  interest.  Jerrard  vs.  McKensie,  61  T.,  40-45.  If  such  facts 
be  proven,  then  the  court  is  authorized  to  order  a  bond  filed  in  ten 
davs  from  the  date  of  the  order.    See  34  S..  W.  R.,  986. 

By  Article  1999  the  form  and  conditions  of  the  bond,  if  required, 
are  fully  set  forth,  and  by  Article  2000  the  failure  to  give  the  bond, 
if  required,  justifies  the  removal  of  the  executor  and  the  appoint- 
ment of  some  competent  person  who  shall  administer  the  estate 
according  to  the  provisions  of  the  will.  Such  person  qualifies  by 
taking  the  oath  and  giving  the  bond  required  as  in  ordinary  ad- 
.ministrations.  These  proceedings  must  be  pursued,  as  an  inde- 
pendent executor  can  not  be  removed  by  the  court  except  as  author- 
ized by  the  statutes  in  such  cases  made  and  provided,  which  in 
this  particular  case  vests  upon  the  finding  of  the  facts  complained 
of  to  be  true,  and  the  failure  of  the  executor  to  give  the  bond  de- 
manded. Perkins  vs.  Wood,  63  T.,  396-399;  Ray  vs.  Whitaker, 
48  S.  W.  R.,  896. 

If  the  executor  gives  the  bond  and  it  is  approved  this  exhausts 
the  power  of  the  court,  and  the  administration  proceeds  under  the 
independent  powers  granted  by  the  will,  Jerrard  vs.  McKensie, 
61  T.,  44;  and  if  given  as  required  it  may  be  sued  upon  as  other 
administration  bonds.    Rev.  Stats.,  Art.  1999. 

It  is  proper  here  to  call  your  attention  to  Article  2002,  where 
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the  giving  of  a  bond  may  be  required  by  creditors  of  all  those  per- 
sons entitled  to  any  portion  of  the  estate  conditioned  to  pay  the 
debts,  and  the  failure  to  give  such  bond  deprives  the  administration 
of  its  independent  character,  and  requires  that  it  shall  be  judicially 
administered  as  other  estates  are  required  to  be  settled.  Here  the 
bond  is  not  required  of  the  independent  executor,  but  of  parties 
entitled  to  the  estate,  and  yet  the  failure  to  give  such  bond  excludes 
such  executor  from  exercising  the  independent  powers  under  the 
will,  and  requires  the  probate  court  to  appoint  an  administrator 
with  the  will  annexed.  Tn  such  case,  if  the  executor  be  appointed^ 
he  must  give  the  bond  and  take  the  oath  before  proceeding  with 
the  administration.  If,  however,  the  bond  is  given  the  power  of 
the  court  is  again  exhausted,  and  the  independent  administration 
under  the  will  proceeds.    Rev.  Stats.,  Art.  2004. 

It  is  not  stated  what  character  of  complaint  must  be  filed  in 
Article  2002,  but  seems  that  a  simple  demand  for  a  bond  by  any 
one  having  a  debt  against  the  estate  is  sufficient  for  the  court  to 
demand  it,  and  it  must  be  given  at  the  term  of  the  court  to  which 
the  citation  is  returnable.  See  Wood  vs.  Mistrella,  49  S.  W.  R., 
238-239,  citing  Hague  vs.  Sims,  9  T.,  546 ;  20  T.,  732 ;  23  T.,  481 ; 
24  T.,  198 ;  27  T.,  528. 
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CHAPTER  XXIII. 

QUALIFYING  AS  INDEPENDENT  EXECUTOR. 

Ejfect  of  Qualifying. 

The  acceptance  and  qualification  of  an  independent  executor 
places  the  property  of  the  estate  in  his  possession  to  be  adminis- 
tered under  the  powers  granted  in  the  will,  Terrell  vs.  McCown, 
43  S.  W.  R.,  2;  Carlton  vs.  Hausler,  49  S.  W.  R.,  118;  51  S.  W.  R., 
333 ;  60  S.  W.  R.,  572,  and  carries  with  it  the  right  to  administer 
botfi  the  separate  and  community  of  the  testator  to  pay  community 
debts.  Carlton  vs.  Goebler,  58  S.  W.  R.,  830;  Moore  vs.  Bryant, 
31  S.  W.  R.,  223. 

As  said  heretofore,  the  probate  court  has  no  jurisdiction  over  the 
estate  while  the  independent  executor  is  actively  engaged  in  its 
settlement. 

In  Re  Grants  Estate,  53  S.  W.  R.,  373 ;  60  S.  W.  R.,  572 ;  Lump- 
kin vs.  Smith,  62  T.,  249,  perhaps  it  may  be  better  said  in  the 
light  of  what  has  gone  before,  that  the  jurisdiction  of  the  probate 
court  is  suspended  while  the  estate  is  being  independently  admin- 
istered.   Ray  vs.  Whitaker,  48  S.  W.  R.,  897 ;  50  S.  W.  R.,  493. 

In  Runnels  vs.  Runnels,  27  T.,  515,  and  Holmes  vs.  Johns,  56 
T.,  41,  it  is  substantially  said,  that  where  the  executor  qualifies  as 
independent,  the  estate  is  withdrawn  beyond  the  grasp  of  the  court, 
and  the  general  laws  that  required  the  action  of  the  court  in  the 
administration,  as,  for  instance,  a  confirmation  of  a  sale,  were  nulli- 
ties so  far  as  the  action  of  independent  executors  were  concerned. 

Again,  the  general  law  requiring  claims  against  an  estate  to  be 
authenticated,  presented  and  allowed  had  no  application  to  inde- 
pendent executors.  Smyth  vs.  Coswell,  65  S.  W.  R.,  379 ;  Howard 
vs.  Johnson,  69  T.,  658. 

In  70  T.,  440,  it  is  held  the  partition  of  an  estate  under  inde- 
pendent administration  may  be  had  in  the  district  court.  Jarrard 
vs.  McKensie,  61  T.,  44. 

But  the  complete  control  of  an  independent  executor  over  an 
estate  after  qualifying  is  most  strikingly  illustrated  by  those  cases 
that  hold  that  while  a  testator  can  not  devise  the  estate  so  as  to 
preclude  the  homestead  and  exemption  rights  granted  to  the  widow 
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and  children  by  statute,  yet  the  probate  court  can  not  set  theiu 
aside  as  provided  while  the  estate  is  in  the  hands  of  an  independent 
executor.  Kunnels  vs.  Runnels,  27  T.,  519-531;  56  T.,  52;  Haby 
vs.  Fuos,  25  S.  W.  R.,  1122;  Roy  vs.  Whitaker,  50  S.  W.  R., 
493;  48  S.  W.  R.,  896.  The  allowance  must  be  sued  for  in  the 
district  court.    Id. 

The  effect,  then,  of  qualifying  gives  this  complete  control  of  the 
estate  which  qan  not  be  interrupted,  except  under  the  conditions 
heretofore  stated,  provided  for  by  Articles  1997-2002,  where  cred- 
itors may  require  it,  48  T.,  401;  79  T.,  211;  49  S.  W.  R.,  236,  or 
in  the  exceptional  case  stated  in  Article  2001,  in  which  conditions 
are  set  forth  when  the  probate  court  may  be  called  upon  to  partition 
and  (distribute  an  estate  independently  administered.  Again,  where 
several  are  named  in  the  will,  the  qualification  of  one  and  return- 
ing inventory  by  him  withdraws  the  estate  from  administration  in 
the  court.    Roberts  vs.  Connellee,  71  T.,  17. 

Ordinarily  an  independent  executor  has  no  power  to  act  until 
he  qualifies,  but  where  authority  is  given  under  the  will  to  continue 
the  business,  and  there  is  an  interim  between  the  death  of  the  tes- 
tator and  his  qualification  in  which  the  business  proceeded  would 
not  render  void  obligations  arising  in  the  interim,  as  he  could 
ratify  the  act  after  his  appointment  by  recognizing  the  obligation 
as  valid,  Altgelt  vs.  Alamo,  79  S.  W.  R.,  588,  if  such  an  act  as 
could  be  validated  by  the  approval  of  the  court  in  a  judicial  ad- 
ministration as  said  in  80  T.,  387. 
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CHAPTER  XXIV. 

ANNULLING  THE  INDEPENDENT  CLAUSE  IN  A  WILL. 

Before  proceeding  to  discuss  the  powers,  duties  and  liabilities  of 
the  independent  executor,  I  will  call  your  attention  to  the  power 
which  has  been  given  the  probate  courts  to  annul  the  clause  of  the 
will  creating  the  independent  executor,  upon  the  application  of 
some  one  interested  in  the  estate. 

By  Article  1991  it  is  provided  that  when  a  will  has  been  pro- 
bated its  provisions  and  directions  shall  be  executed  unless  annulled 
or  suspended  by  an  order  of  the  court  probating  the  same  in  a  pro- 
ceeding instituted  for  that  purpose. 

Articles  1992-1994,  Rev.  Stats.,  direct  how  it  is  to  be  done,  and 
authorizes  a  decree  to  be  entered  directing  the  executor  or  admin- 
istrator under  the  will  to  refrain  from  executing  the  provisions 
and  directions  in  the  will  that  are  objected  to  by  the  applicant,  if 
the  facts  stated  in  the  petition  are  true  and  of  such  a  nature  as  to 
justify  it.  The  power  to  be  exercised  is  a  delicate  one,  and  the 
proof  should  he  clear  and  decisive  that  material  injury  will  result 
to  the  applicant  if  the  indej^endent  clause  of  the  will  shall  be 
enforced. 

In  the  case  of  Prather  vs.  McClelland,  76  T.,  575,  the  court 
decided  that  this  power  to  annul  the  independent  clause  in  the 
will  was  given  under  the  statutes  as  set  forth  above,  but  that  it  was 
a  separate  proceeding  to  be  instituted  after  probate  of  the  will  and 
could  not  be  joined  with  proceedings  to  contest  the  probate  of  the 
will.     Id. ;  see  37  S.  W.  R.,  357. 

However,  it  is  held  in  Strongfellow  vs.  Early,  40  S.  W.  R.,  874, 
that  it  is  not  necessary  that  the  will  be  probated  where  one  is  seek- 
ing to  annul  the  entire  will;  the  issues  may  be  heard  in  the  pro- 
ceeding to  probate,  and  that  the  rule  laid  down  in  76  T.,  574, 
applied  where  only  some  provision  of  the  will  was  sought  to  be 
annulled. 

In  the  case  of  Prather  vs.  McClelland,  supra,  where  it  was  sought 
to  annul  the  independent  clause  of  the  will,  the  issues  were  based 
upon  the  want  of  capacity  and  insane  delusions  of  the  testator, 
and  it  was  held  that  the  disi)osition  of  the  property,  as  well  as  the 
character  and  circumstances  of  the  person  appointed,  might  be  con- 
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sidered  under  the  issue.     Id.;  see  Ray  vs.  Whitaker,  48   S.  W. 
R.,  896. 

Again,  this  case  indicates  the  character  of  interest  upon  which 
may  be  predicated  the  proceedings  to  annul  the  independent  clause 
in  a  will.  It  seems,  so  far  as  a  dissatisfied  creditor  is  concerned, 
Articles  1997-2002,  Rev.  Stats.,  furnish  adequate  remedies,  and 
devisees  and  legatees  are  provided  for  by  Article  2010,  and  where 
the  statute  prescribes  any  particular  mode  of  procedure  as  to  any 
particular  matter  it  must  be  pursued.  64  S.  W.  R.,  233.  If  the 
independent  clause  of  a  will  is  annulled,  the  county  judge  should 
require  the  executor  named  to  give  bond  and  qualify  as  in  ordinary 
administrations.  If,  however,  the  objection  has  been  to  the  char- 
acter of  the  executor  named,  and  the  issue  is  decided  against  him 
and  he  is  removed,  then  the  court  should  appoint  some  competent 
person  in  his  stead,  who  shall  be  required  to  give  bond  and  take 
the  oath  prescribed  for  executors,  and  administer  the  estate  under 
the  orders  of  the  court  and  the  provisions  of  the  will. 

Again,  the  independent  clause  in  the  will  may  in  effect  be  an- 
nulled by  a  creditor  proceeding  under  Articles  1997,  1998,  1999 
and  2000,  where  upon  failure  to  give  bond  as  required  by  the  court 
the  independent  executor  will  be  removed.     (See  "Bond.") 

By  Article  2002  it  is  provided  that  if  the  will  requires  no 
action  to  be  taken  in  the  probate  court,  except  to  probate  and 
record  the  will  and  return  an  inventory,  any  creditor  may  cite  all 
parties  entitled  to  any  portion  of  the  estate  to  appear  before  the 
probate  court  at  some  regular  term  and  execute  an  obligation,  with 
two  or  more  sufficient  sureties,  for  an  amount  equal  to  the  full 
value  of  the  estate,  payable  to  the  county  judge  and  conditioned 
that  the  obligors  shall  pay  all  debts  established  against  such  estate 
in  the  manner  provided  by  law.  If  the  parties  so  cited  fail  to 
execute  the  obligation  required,  then  the  estate  will  be  adminis- 
tered and  settled  under  the  direction  of  the  court  as  other  estates, 
but  if  the  obligation  required  is  executed,  filed  and  approved  by 
the  county  judge,  the  estate  will  be  administered  independent  of 
the  probate  court.  Rev.  Stats.,  Arts.  2003-2004;  Wood  vs.  Mistrella, 
49  S.  W.  R.,  236;  9  T.,  546;  20  T.,  732;  24  T.,  198;  Jarrard  vs. 
McKensie,  61  T.,  43. 
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CHAPTER  XXV. 

POWERS    OF    INDEPENDENT    EXECUTORS. 

The  rule  has  been  repeatedly  asserted  that  an  independent  execu- 
tor can  do  every thiDg  in  the  administration  of  an  estate  that  a 
regularly  appointed  administrator  may  do  under  the  orders  of  a 
probate  court.  McDonough  vs.  Cross,  40  T.,  280;  Williams  vs. 
Howard,  31  S.  W.  R.,  838;  Ellis  vs.  Howard,  80  S.  W.  R.,  634; 
Dwyer  vs.  Kalteyer,  G8  T.,  544-5G3 ;  48  S.  \V.  R.,  892 ;  64  S.  W.  R., 
233;  92  T.,  355;  T9  S.  W.  R.,  590.  While  this  is  true,  it  can  not 
be  said  to  be  a  limitation  of  the  powers  of  an  independent  executor ; 
thus  a  probate  court  could  not  authorize  an  administrator  to  mort- 
gage the  estate  to  pay  debts,  as  the  statute  specifies  that  the  estate 
must  be  sold,  but  there  is  no  question  that  an  independent  executor 
authorized  to  pay  the  debts  of  the  estate  may  mortgage  or  sell  as 
in  his  discretion  would  best  advance  the  interests  of  his  trust. 
Stevenson  vs.  Roberts,  64  S.  W.  R.,  233-234.  The  broader  powers 
of  the  independent  executor  finds  authority  in  Batts'  Rev.  »Stats., 
Article  1867,  and  the  exercise  of  them  will  be  seen  in  the  progress 
of  this  discussion.  It  may  be  stated  as  a  rule  that  when  a  power 
is  conferred  by  will  to  carry  out  a  particular  object,  a  resort  to  the 
ordinary  and  usual  way  is  in  the  scope  of  the  power.    62  T.,  643. 

Continuing  Bvsiness. 

In  continuing  the  business  of  the  testator,  it  is  entirely  within 
the  discretion  of  the  independent  executor  to  determine  whether  it 
would  be  for  the  best  interests  of  the  estate  to  do  so,  and  he  is  not 
responsible  for  losses  unless  he  has  clearly  failed  to  exercise  a  rea- 
sonable discretion  with  the  lights  before  hinr.  Altgelt  vs.  Olliver, 
86  S.  W.  B.,  28 ;  Dwyer  vs.  Kalteyer,  68  T.,  563. 

It  is  said  in  this  last  case  that  it  would  be  his  duty  under  Article 
1984,  Rev.  Stats.,  to  carry  on  a  plantation,  manufactory  or  other 
business,  which  clearly  includes  a  mercantile  business,  and  that  the 
hazardous  nature  of  the  pursuit  does  not  authorize  the  court  to 
exclude  it  from  the  statute. 

However,  in  Altgelt  vs.  Sullivan  &  Co.,  79  S.  W'.  R.,  337,  one 
Henry   Elmendorf   was   appointed   independent   executor   of   his 
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mother's  will.  She  was  a  partner  in  the  Elmendorf  Co.,  of 
which  Henry  was  the  managing  partner.  The  notes  sued  on  in 
the  case  had  been  executed  by  Henry  after  the  death  of  his  mother, 
and  to  hold  his  mothers  estate  it  was  necessary  to  show  his  author- 
ity  to  carry  on  the  business  after  his  mother's  death.  The  court 
referred  to  the  elementary  rule  that  tlie  death  of  a  partner 
dissolved  the  partnership;  and  in  order  to  set  aside  the  rule  in 
this  particular  case  there  must  have  been  some  expressed  direction 
in  the  will  or  in  the  articles  of  co-partnership^  citing  47  T.,  481, 
and  79  T.,  602;  101  U.  8.,  320;  there  being  none  in  the  case  it  was 
held  the  estate  was  not  responsible.  Altgelt  vs.  Alamo,  83  S.  W. 
K.,  7.  The  trend  of  these  cases  is  to  forbid  the  continuing  of  a 
partnership  business  unless,  as  said,  the  will  provides  specially  for 
it,  or  the  partnership  agreement  required  it,  but  does  not  conflict 
with  Dwyer  vs.  Kalteyer,  68  T.,  563,  deciding  that  the  word 
"business"  in  Article  1984,  Rev.  Stats.,  includes  a  mercantile 
business.    Altgelt  vs.  Alamo,  83  S.  W.  K.,  6. 

In  determining  whether  the  business  shall  be  continued,  the 
executor  must  take  into  consideration  the  condition  of  the  estate, 
the  necessity  existing  for  the  sale  of  the  assets  to  satisfy  debts  and 
legacies,  and  keep  in  view  that  a  speedy  settlement  of  the  estate  is 
a  paramount  duty  in  the  absence  of  specific  directions  in  the  will. 

May  Borrow  Money. 

An  independent  executor  may  borrow  money  to  carry  on  the 
business  of  the  estate,  and  one  lending  it  is  not  required  to  inquire 
or  see  whether  the  business  is  run  at  a  profit  or  loss.  The  lender 
takes  the  risks,  but  does  not  affect  his  right  to  recover  against  the 
estate.  Altgelt  vs.  Bank,  79  S.  W.  R.,  582.  Xor  is  he  called  upon 
to  see  to  the  appropriation  of  tlie  money  by  the  executor.  Altgelt 
vs.  Xational  Bank;  79  S.  W.  R.,  582-588-590;  Prieto  vs.  liCnard, 
74  S.  W.  R.,  42 ;  Stevenson  vs.  Roberts,  64  S.  W.  R.,  230 ;  90  T., 
254;  72  T.,  417;  43  S.  W.  R.,  2;  Cooper  vs.  Hoover,  62  T.,  363; 
McCown  vs.  Terrell,  29  S.  W.  R.,  489;  Ellis  vs.  Littlefield,  93 
S.  W.  R.,  171.  To  secure  the  loan  he  may  give  a  note  and  hypothe- 
cate collateral  belonging  to  the  estate  to  secure  it.  74  S.  W.  R.,  41. 
In  this  last  case  the  executor  was  authorized  "to  handle,  manage 
and  control"  with  power  "to  sell,  convey  and  release  by  deed"  as 
might  seem  right  and  proper. 
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This  brings  us  to  the  discussion  of  the  power  of  an  independent 
executor  to  mortgage  the  property  of  the  estate. 

Power  to  Mortgage, 

Where  a  power  is  given  by  will,  such  as  to  sell  and  convey,  to 
pay  debts,  or  carry  out  any  particular  object  not  requiring  the 
absolute  conveyance  of  the  property,  then  unexpressed  powers  inci- 
dent to  the  purpose  are  included  in  the  grant,  and  such  powers  as 
may  be  necessary  to  effect  the  purpose  may  be  exercised,  Faulk  vs. 
Dashiel,  62  T.,  643;  but  in  determining  the  question  in  any  par- 
ticular case  one  must  look  to  the  intention  of  the  grantor,  which 
must  be  read  in  the  language  used  and  the  circumstances  attending 
the  transaction.     Haugh  vs.  Hill,  47  T.,  153-154. 

In  Faulk  vs.  Dashiel,  supra,  the  main  question  was  the  power 
of  independent  executor  to  give  a  deed  of  trust  on  land  in  which 
he  had  no  interest,  and  no  relation  to  it  other  than  a  fiduciary  one, 
to  pay  a  loan  received  from  one  Beatty  and  which  was  evidenced 
by  the  executor's  note.  The  property  mortgaged  was  left  by  the 
will  of  the  testatrix  to  her  children,  but  appointing  her  husband  an 
independent  executor  to  manage  and  control  her  entire  estate  as 
he  may  think  best  for  the  children's  interest,  and  following  it  by 
directions  to  dispose  of  the  residue  after  educating  the  children. 
Here  was  contemplated  the  raising  of  money  to  support  and  educate 
the  children,  and  no  restriction  as  to  methods.  It  was  held  that 
the  authority  was  ample  to  execute  the  deed  of  trust,  and  the  power 
to  sell  under  the  circumstances  thereby  conferred  the  power  to 
mortgage  to  secure  a  loan,  without  any  necessity  on  the  part  of  the 
mortgagee  to  ascertain  if  the  loan  was  necessary.  See  also  Blanton 
vs.  Mayes,  72  T.,  420 ;  Faulk  vs.  Dashiel,  62  T.,  648. 

In  Willis  vs.  Smith,  iS^  T.,  31,  the  exectitors  in  the  will  of  B.  H. 
Epperson  executed  a  deed  of  trust  to  secure  certain  notes  given  by 
them  to  P.  J.  Willi.-^  and  brother;  this  deed  of  trust  was  hid  to 
have  been  properly  exoluclol  as  evidence,  as  the  will  of  B.  H.  Ep- 
person did  not  authorize  his  executors  to  borrow  or  raise  money  or 
to  mortgage  the  land.  138  Fed.,  369-370;  see  Prieto  vs.  Lcnard, 
74  S.  W.  R.,  41. 

In  Smithwick  vs.  Kollv,  79  T.,  576,  there  was  nothinsr  in  the 
will  authorizing  independent  action  by  the  executor,  and  therefore 
he  could  not  mortgage  any  part  of  the  estate  as  was  attempted,  and 
the  sale  under  the  foreclosure  was  held  void.    This  case  decides  that 
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an  executor  under  a  will  administering  the  estate  in  the  probate 
court  can  not  mortgage  ^  the  estate  to  pay  its  debts,  unless  special 
authority  in  the  will  is  given  or  the  intention  to  give  the  power  can 
be  inferred. 

In  Quisenberry  vs.  Mortgage  Co.,  47  S.  W.  E.,  708,  the  will 
gave  the  son  of  the  testator  the  right  to  sell,  devise  or  exchange  the 
land  devised,  and  if  he  did  not  so  dispose  of  it,  it  was  to  descend  to 
his  heirs.  The  court  held  that  the  specific  power  of  disposition  in 
the  will  contemplated  only  an  absolute  disposal  of  the  title,  upon 
failure  of  which  another  direction  was  given  to  the  property. 
The  intention  evidenced  by  the  will  excluded  the  inference  ordi- 
narily accompanying  the  power  to  sell.  While  there  is  no  indepen- 
dent executor  in  this  case,  yet  the  Supreme  Court  is  clearly  decid- 
ing that  the  power  to  mortgage  under  a  power  to  sell  is  dependent 
upon  whether  the  inference  is  a  legitimate  one  from  tlie  language 
granting  the  power,  and  that  a  simple  power  to  sell  does  not  always 
carry  a  power  to  mortgage. 

See  the  rule  where  a  power  to  sell  and  convey  is  given  to  a 
trustee  evidenced  by  an  instrument  creating  an  express  trust  upon 
lands.  Manfield  vs.  Wardlaw,  91  S.  W.  R.,  863.  He  can  not 
mortgage. 

We  now  come  to  a  case  in  which  the  power  to  mortgage  is  inferred 
from  the  power  to  sell,  and  under  a  state  of  facts  which  makes  the 
conclusion  of  the  court  not  altogether  consistent  with  the  Quisen- 
berry case. 

In  Stevenson  vs.  Roberts,  64  S.  W.  R.,  230,  Stevenson  by  will 
made  his  wife  independent  executrix  of  his  estate ;  most  of  the  land 
was  devised  to  her  for  life,  the  remainder  to  the  children  of  the 
testator.  He  authorized  the  sale  of  his  real  and  personal  property, 
not  specifically  devised,  to  pay  debts.  Stevenson  was  indebted  to 
one  Johnson  when  he  died,  which  was  one  of  the  debts  required 
by  the  will  to  be  paid  by  the  sale  of  the  real  and  personal  property 
as  above  stated.  The  independent  executrix  to  secure  Johnson's 
debt,  which  she  had  renewed  with  increased  interest,  mortgaged  all 
of  the  lands  of  the  estate.  The  issue  in  the  case  was  her  power  to 
mortgage,  and  upon  the  one  side  it  was  contended  that  the  prop- 
erty specifically  ordered  to  be  sold  was  sufficient  and  excluded  her. 
power  to  mortgage  all  of  the  real  estate ;  the  other  side  claimed  that 
the  property  named  was  inadequate.,  and  the  power  in  the  will  to 
sell  and  pay  debts  authorized  the  mortgage.    It  will  be  noted  that 
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the  power  to  mortgage  rested  upon  the  bare  authority  to  pay  debts, 
and  that,  in  fact,  the  testator  had  specifically  pointed  out  certain 
real  and  personal  estate  to  be  sold  to  pay  the  debts,  evidently  in- 
tending that  the  children  of  the  marriage  were  to  receive  the  bal- 
ance of  the  property  not  specifically  appropriated.  Under  this 
state  of  facts  the  court  holds  that  the  mortgage  to  pay  a  debt  of  the 
estate  covering  the  entire  lands,  and  not  only  those  specifically 
directed  to  be  sold  to  pay  the  debts,  was  valid.  The  court  lays 
down  the  rule  that  the  power  to  sell  carries  with  it  the  power  to 
mortgage,  unless  by  the  terms  of  the  will  only  an  absolute  sale  was 
intended  by  the  testator.  That  the  power  to  sell  to  pay  debts  was 
one  of  the  functions  of  an  independent  executor,  and,  unless 
directly  limited,  he  may  mortgage  and  the  court  must  look  to  all 
parts  of  the  will  to  determine  this  intention.  92  T.,  247;  35 
S.  W.  E.,  145;  138  Fed.,  348;  Thomas  vs.  Trust  Co.,  62  Fed.,  710; 
Faulk  vs.  Dashiel,  62  T.,  642.  It  is  further  apparent  in  this  case 
of  Stevenson  vs.  Eoberts  that,-  while  the  rule  that  an  independent 
executor  may  do  whatever  the  probate  court  can  order  an  admin- 
istrator to  do,  is  a  test  of  his  power,  yet  it  does  not  express  the 
limit  of  his  powers,  for  a  probate  court  can  not  order  the  admin- 
istrator to  mortgage  the  estate  and,  therefore,  the  rule  in  this  re- 
spect can  not  apply*  to  the  power  of  an  independent  executor  to 
mortgage  the  estate.  But  an  executor  can  not  mortgage  or  sell  the 
properties,  if  the  estate  be  insolvent,  to  pay  any  ordinary  creditor. 
71  S.  W.  B.,  572. 
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CHAPTER  XXVI. 

POWER  TO  SELL. 

We  now  come  to  discuss  the  power  of  an  independent  executor 
to  sell  properties  of  the  estate.  The  test  heretofore  referred  to, 
that  he  may  do  without  order  whatevet  an  administrator  may  do 
under  order  of  the  court,  applies  to  the  exercise  of  this  power. 
Carlton  vs.  Goebler,  94  T.,  97. 

Article  2007  provides  that  whenever  in  d  will  power  is  given  to 
sell  any  property  of  the  testator,  no  order  of  the  county  court  shall 
be  necessary  to  make  such  sale,  and  if  any  particular  directions  in 
the  will  are  given  respecting  the  sale  of  the  properties  of  the  estate, . 
they  must  be  followed  unless  annulled  or  suspended  by  the  court. 
This  statute  does  not  confer  the  power;  it  applies  to  the  adminis- 
tration of  an  executor  under  the  will  in  court,  and  in  effect  directs 
the  probate  court  to  respect  the  confidence  placed  in  the  executor 
by  the  grant  of  this  power  to  sell.  It  does  not  apply  to  indepen- 
dent executors,  but  to  an  administration  in  court  by  an  executor 
under  the  will  without  independent  powers  other  than  the  power 
to  sell.  Smith  vs.  Swann,  22  S.  W.  K.,  248-249;  Johnson  vs. 
Bowden,  43  T.,  674;  Stevenson  vs.  Roberts,  64  S.  W.  R.,  234; 
31  S.  W.  R.,  71-72. 

This  statute  having  no  roferenee  to  independent  executors,  their 
power  to  sell  without  any  control  by  the  probate  court  must  be 
wholly  derived  from  the  will,  and  must  be  in  conformity  thereto. 
Of  course,  where  the  power  is  granted,  it  is  a  simple  matter  of  con- 
struction, see  Baker  vs.  Hamblen,  85  S.  W.  R.,  468 ;  Thomson  vs. 
Shakleford,  24  S.  W.  R.,  980 ;  but  where  the  court  has  to  resort  to 
inferences  to  raise  the  power  then  questions  arise  involving  some 
difficulty  of  solution. 

Where  Power  Not  Given  m  the  Will, 

As  said  in  McDonough  vs.  Cross,  40  T.,  280,  where  the  power  to 
settle  the  estate  is  given  in  the  will,  and  there  are  no  restrictive 
clauses  affecting  the  power  to  sell,  then  an  independent  executor 
may  do  whatever  is  necessarv  to  settle  the  estate  that  mav  be  done 
under  an  order  of  court.    62  T.,  648. 

In  Blanton  vs.  Mayes,  58  T.,  422,  the  words   "manage"  and 
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"control"  standing  alone  and  unaided  by  other  considerations  were 
held  not  to  give  the  power  to  sell.  See  Watson  vs.  Watson,  51 
S.  W.  R.,  1105;  Wiess  vs.  Gorhne,  79  S.  W.  R.,  874. 

In  Anderson  vs.  Stockdale,  62  T.,  61,  the  language  was,  "shall 
have  and  exercise  the  fullest  and  most  absolute  control,"  etc. ;  there 
was  no  express  power  to  sell  given,  but  the  court  held  that  this 
express  power  was  not  necessary  if  it  was  necessary  to  sell  to  pay 
debts,  or  carry  out  executory  contracts  of  the  testator. 

In  Carlton  vs.  Hausler,  49  S.  W.  R.,  118,  the  words  "to  take 
charge  and  manage  the  estate  for  the  best  advantage  of  creditors'^ 
authorized  the  sale.  See  Danish  vs.  Disbrow,  51  T.,  240;  62  T., 
11;  80  T.,  164;  also  Carlton  vs.  Goebler,  94  T.,  97. 

In  Roy  vs.  Whitaker,  48  S.  W.  R.,  896,  it  is  said  that  the  inde- 
pendent executor  has  authority  to  sell  to  pay  debts,  whether  the 
will  expresses  it  or  not.     Cooper  vs.  Homer,  62  T.,  356. 

Effect  of  Power  to  Sell  in  Will, 

We  have  just  seen  that  Article  2007  provides  that  the  power  of 
an  executor  that  is  administering  an  estate  in  a  court  under  a  will 
empowering  him  to  sell  real  estate  needs  no  order  of  court  to  exer- 
cise the  power  or  no  act  of  confirmation  of  the  sale,  40  T.,  251; 
67  T.,  247;  a  fortiori  the  independent  executor  may  exercise  the 
powers  granted  in  the  will  free  from  the  judicial  control  of  the 
probate  court.  A  valid  power  given  to  an  executor  to  sell  is  not 
revoked  by  probate.     Smith  vs.  Swann,  22  S.  W.  R.,  247. 

The  rule,  then,  may  be  stated  that  conveyances  made  by  inde- 
pendent executors  under  the  will  to  pay  debts,  or  any  other  pur- 
pose, where  the  power  is  clearly  intended,  needs  no  order  or  ap- 
proval and  could  derive  no  validity  therefrom,  Holmes  vs.  Johns, 
56  T.,  41 ;  De  Zbramkor  vs.  Burnett,  31  S.  W.  R.,  71 ;  Smith  vs. 
Swan,  22  S.  W.  R.,  247 ;  Roy  vs.  Whitaker,  50  S.  W.  R.,  492 ;  but 
it  must  be  remembered  that  if  the  lands  are  enumerated  in  the 
will,  the  power  is  limited  to  such  lands.  Caldwell  vs.  Rogers,  76 
T.,  45. 

Power  to  Sell  May  Be  Annulled, 

We  have  already  discussed  the  power  of  the  court  to  annul 
the  independent  clause  of  the  will,  under  Chapter  XII,  be- 
ginning with  Article  1991.  So  this  power  to  sell  may  be  set  aside 
by  the  probate  court  in  the  manner  heretofore  stated   in  these 
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articles  of  the  probate  law.  Prather  vs.  McClelland,  13  S.  W.  B., 
543.  So  in  McDonald  vs.  Hamblen,  78  T.,  633 ;  Howard  vs.  John- 
son, 69  T.,  659,  and  Roberts  vs.  Connellee,  71  T.,  11,  the  power 
was  implied  as  incident  to  the  control  and  settlement.  Any  prop- 
erty of  the  estate  may  be  sold  by  an  independent  executor  to  pay 
debts.     69  T.,  659. 

It  is  clearly  shown  in  the  preceding  cases  that  whatever  the  lan- 
guage of  the  will  in  giving  the  control  of  the  estate  tx)  an  indepen- 
dent executor,  the  language  alone  does  not  give  vitality  to  the 
power  to  sell,  unless  to  pay  debts;  or  give  effect  to  some  provision 
of  the  will  where  the  necessary  power  will  be  inferred  from  the  duty. 

As  said  in  Anderson  vs.  Stockdale,  supra,  the  sale  made  without 
the  necessity  being  apparent  would  not  stand  on  the  same  footing 
with  an  irregular  execution  of  a  power  which  equity  will  aid,  but 
would  be  void  because  of  the  absence  of  power.  In  this  case,  not- 
withstanding the  "absolute  control"  granted  in  the  will,  the  execu- 
tor conveyed  the  land  to  a  joint  stock  company,  and  received  shares 
of  stock  in  the  company,  which  was  declared  void.  So  in  Blanton 
vs.  Mayes,  58  T.,  430,  it  Was  held  that  there  was  no  power  to  sell 
to  reinvest  the  proceeds  in  other  property.     62  T.,  61. 

It  seems,  then,  that  if  there  are  no  debts,  and  there  is  no  power 
to  sell  given  in  express  terms  in  the  will  to  the  independent  execu- 
tor, and  there  is  no  duty  devolving  on  the  executor  by  which  the 
power  may  be  inferred,  then  there  is  no  discretion  left  to  the 
executor  to  be  exercised,  and  he  can  not  sell. 

In  Terrell  vs.  McCown,  91  T.,  253-254,  it  is  said  this  proposition 
is  well  established,  see  Johnson  vs.  Short,  94  S.  W.  R.,  1082; 
Roberts  vs.  Connellee,  71  T.,  11;  Masterson's  Heirs  vs.  Stevens,  37 
S.  W.  R.,  364;  Wright  vs.  Dunn,  73  T.,  295;  and  a  person  pur- 
chasing from  an  executor  who  has  no  authority  to  sell  under  the 
will  is  not  an  innocent  purchaser.  37  S.  W.  R.,  364;  Freeman  vs. 
Tinsley,  40  S.  W.  R.,  835.  And  this  is  true,  notwithstanding  the 
language  of  Article  1879,  Rev.  Stats.  Nor  can  he  give  away  the 
land  or  abandon  land  by  agreeing  on  its  locality.  Lagow  vs.  Glover, 
77  T.,  448. 

An  independent  executor,  though  there  be  debts,  can  not  sell  or 
mortgage  the  estate,  whether  power  be  given  in  the  will  or  not,  to 
pay  one  creditor  if  the  estate  is  insolvent.  Farmer's  Bank  vs.  Bell, 
71  S.  W.  R.,  572.  Xor  should  he,  the  estate  being  insolvent,  per- 
mit a  creditor  to  obtain  a  preference  ])y  suit  under  Article  1996, 
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Kev.  Stats.,  of  the  protection  of  other  beneficiaries  he  has  the  right 
to  enjoin  a  sale  under  an  execution  which  would  have  that  effect. 
The  rights  of  all  creditors  arise  by  virtue  of  the  creation  of  the 
trust,  and  as  soon  as  it  is  created  and  it  is  the  duty  of  the  inde- 
pendent executor  to  protect  them.    Rev.  Stats.,  Art.  1869. 

In  Swearingen  vs.  Williams,  67  S.  W.  R.,  1061,  it  is  declared 
that  a  power  of  sale  given  in  a  mortgage  executed  by  a  decedent 
can  not  be  exercised  pending  an  administration  by  an  independent 
executor. 

In  Todd  vs.  Willis,  66  T.,  707,  238,  and  68  T.,  556,  though  the 
estate  be  in  the  hands  of  an  independent  executor,  it  is  still  an 
administration  in  which  the  rights  of  creditors  must  be  regarded. 

I  will  here  call  attention  to  Article  1879,  Rev.  Stats.,  an  act  of 
1893,  validating  titles  under  foreign  wills  conferring  a  power  of 
sale  on  executors,  and  pass  on  to  who  must  show  existence  of  debts 
when  the  sale  is  made  by  an  independent  executor  without  the 
express  power  in  the  will. 

Who  Must  Show  Existence  of  Debts. 

Where  no  power  is  given  to  sell,  we  have  seen  the  independent 
executor  may  still  sell  to  pay  debts,  and  raising  this  power  by  im- 
plication it  seems  that  debts  must  be  shown,  Blanton  vs.  Mays,  58 
T.,  422;  Mays  vs.  Blanton,  67  T.,  245;  Roberts  vs.  Connellee,  71 
T.,  11 ;  but  upon  whom  is  the  burden  as  between  those  attacking 
the  sale  and  the  purchaser  of  the  property  ? 

In  Freeman  vs.  Frisby  it  is  said  that  the  burden  is  on  the  pur- 
chaser to  prove  the  existence  of  debts  when  an  independent  executor 
sells  without  direct  power  to  sell  in  the  will,  and  that  the  claim 
of  such  executor  would  be  insuflScient  to  support  the  sale.  40  S.  W. 
R.,  835.  And  in  McCown  vs.  Terrell,  40  S.  W.  R.,  55;  29  S,  W. 
R.,  484,  it  was  decided  that  where  the  will  authorized  a  sale  only 
to  pay  debts,  that  the  burden  rested  upon  the  purchaser  to  show 
debts;  but  upon  appeal,  in  91  T.,  232,  this  was  overruled  and  the 
existence  of  debts  was  presumed  to  support  the  deed.  In  this  case 
the  will  authorized  a  sale  to  pay  debts,  and  the  case  is  distinguished 
from  those  in  which  the  power  is  raised  by  implication.  Roberts 
vs.  Connellee,  71  T.,  11  ;  Maves  vs.  Blanton,  61  T.,  246.  See  37 
S.  W.  R.,  364,  in  which  it  is  said  the  existence  of  debts  implies  the 
power  to  sell.    43  S.  W.  R.,  12. 
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In  58  T.,  424,  tliere  was  nothing  in  the  case  to  show  existence 
of  debts,  and  the  deed  was  held  void. 

So  we  have  the  rule:  (1)  That  where  there  is  a  power  to  sell, 
evidence  of  debt  is  not  necessary  to  be  shown  by  the  purchaser ;  that 
debts  will  be  presumed,  even  though  the  will  gives  the  power  to  sell 
only  to  pay  debts.  (2)  That  if  there  is  no  power  in  the  will  to 
sell,  a  purchaser  must  prove  the  existence  of  a  debt  to  support 
his  purchase. 

The  condition  precedent  to  a  sale  will  not  be  presumed,  but 
such  facts  must'  ordinarily  be  shown  by  the  purchaser  as  w^ould 
warrant  a  probate  court  to  grant  the  order  of  sale  if  the  estate  was 
being  administered  in  it.  29  S.  W.  R.,  484 ;  67  T.,  246.  Where 
independent  executor  claims  the  estate  for  a  debt  due  to  him,  heirs 
can  not  set  up  limitation  to  the  debt.  Moore  vs.  Bryant,  31 
S.  W.  R.,  223. 
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CHAPTER  XXVII. 

INCIDENTS  TO  THE  POWER  TO  SELL. 

Contracts  to  Convey, 

An  independent  executor  or  executrix  may  execute  contracts  to 
convey  real  estate  made  by  his  or  her  testator  when  the  will  gives 
him  or  her  absolute  control  of  the  estate,  though  the  power  to  convey 
is  not  expressly  given.  See  Anderson  vs.  Stockdale,  62  T.,  61,  where 
it  is  said,  "when  it  is  necessary  to  carrv  out  executory'  contracts/^ 
or  pay  debts,  the  power  will  be  implied.  McAllen  vs.  Raphael,  96 
S.  W.  R.,  762.  Of  course  this  power  is  inferred  from  the  unques- 
tioned rule  that  an  independent  executor  may  do  what  a  probate 
court  may  in  due  course  of  administration  order  done.  He  may 
contract  with  land  locator  for  a  share  of  land,  Murrell  vs.  Wright, 
78  T.,  524,  but  can  not  give  away  or  abandon  land  by  agreeing  to 
a  lien.  Lagow  vs.  Glover,  77  T.,  450.  May  contract  with 
agent  to  sell  land.  O'Brien  vs.  Gilleland,  79  T.,  604.  He  may 
settle  claim  for  breach  of  warranty. 

When  Personal  Property  Should  Be  First  Sold, 

While  an  independent  executor  may  sell  any  property  of  the 
estate  if  necessary  to  pay  debts,  69  T.,  659,  yet,  where  real  estate 
has  been  devised,  it  is  his  duty  to  protect  the  devisee  by  selling  per- 
sonal property  to  pay  the  debts.    Fortune  vs.  Killebrew,  70  T.,  437. 

Bound  by  Misrepresentation, 

We  have  seen  that  the  independent  executor  deals  with  the  land 
standing  in  the  shoes  of  the  testator,  and  the  question  arises :  Does 
the  rule  of  caveat  emptor  apply  as  in  sales  by  administrators  under 
the  orders  of  a  probate  court?  ^  60  T.,  417 ;  37  T.,  719 ;  45  T.,  619 ; 
20  T.,  210. 

The  first  rule  I  will  lay  down  is,  that  a  purchaser  from  an  inde- 
pendent executor,  or  one  empowered  to  sell  by  the  will,  must  look 
to  the  will  to  ascertain  his  authority  as  he  would  look  to  the  order 
of  sale  for  the  warrant  of  power  when  made  by  a  court  in  due 
course  of  administration,  and  can  not  depend  on  the  statement  of 
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the  executor  as  to  his  authority.    Masterson  vs.  Harris,  37  S.  W. 
E.,  377;  39  S.  W.  R.,  489. 

2,  That  where  the  fact  complained  of  as  misrepresented  would 
properly  be  evidenced  by  the  record,  as,  for  example,  the  perform- 
ance of  the  statutory  requirements  to  qualify  as  executor,  then  the 
record  must  be  relied  on,  and  not  the  statements  of  the  executor. 

3.  Where  the  executor  makes  a  misrepresentation  as  to  the 
property  of  the  estate,  and  thereby  misleads  the  purchaser  into  the 
purchase,  such  purchaser  would  have  the  right  to  rescind  or  abate 
the  price.  He  is  as  much  bound  as  his  testator  would  have  been  to 
deal  fairly  with  third  persons  regarding  the  estate. 

In  a  very  early  case  this  rule  was  applied  to  administrators,  and 
for  very  much  stronger  reasons  should  apply  to  the  direct  personal 
representative  of  a  decedent  administering  the  estate  outside  of  the 
court.    Able  vs.  Chandler,  12  T.,  93. 

The  equitable  principle  that  will  not  permit  an  innocent  person 
to  be  deceived  to  his  prejudice  by  whomsoever  and  in  whatsoever 
capacity  committed  should  be  applied.  Crayton  vs.  Munger,  9  T., 
292.  Even  the  doctrine  of  caveat  emptor  applied  to  judicial  sales 
would  not  discharge  an  administrator  from  this  rule.  31  T.,  48: 
39  T..  177. 
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CHAPTER  XXVIII. 

POWER  TO  SELL  WHEN  TWO  OR  MORE  ARE  APPOINTED. 

When  Two  or  More  Are  Appointed. 

We  have  already  referred  to  Article  1989,  providing  that  should 
there  be  more  than  one  executor  appointed  by  will  or  more  than 
one  administrator  appointed  by  the  court,  in  either  case  the  act  of 
one  of  them  shall  be  as  valid  as  if  all  had  joined,  except  in  convey- 
ing real  estate;  or  that  where  two  or  more  are  appointed,  and  by 
death,  resignation  or  refusal  to  act  only  one  be  left,  the 
survivor  can  proceed  to  administer  the  estate.  We  will  now 
discuss  the  appointment  of  two  or  more  independent  executors 
named  in  a  v/ill,  and  the  effect  on  the  powers  granted  if  only  one 
should  qualify  from  any  cause. 

•  In  Roy  vs.  Whitaker,  as  reported  in  92  T.,  355,  it  is  said  that 
the  word  "executor"  used  in  the  foregoing  statute  included  inde- 
pendent executors.  Such  being  the  case,  the  ordinary  rule  requir- 
ing the  joint  act  of  trustees,  where  two  or  more  are  appointed,  to 
give  validity  to  the  act  does  not  apply  to  independent  executors. 

In  Mayes  vs.  Blanton,  67  T.,  247,  the  testator  appointed  three 
executors  to  administer  the  estate,  independent  of  the  probate 
court;  two  renounced,  the  third  qualified.  The  tract  of  land  in 
controversy  was  sold  by  the  executor,  who  qualified  to  pay  debts. 
Held,  that  the  executor  could  sell.  This  case,  in  effect,  overrules 
the  intimation  in  the  case  of  Mayes  vs.  Blanton,  58  T.,  422,  that 
where  two  or  more  executors  are  appointed,  and  only  one  qualifies, 
it  destroys  the  independent  clause  of  the  will,  and  the  estate  must 
be  administered  under  the  orders  of  the  probate  court. 

In  Johnson  vs.  Bowden,  43  T.,  674,  it  was  directly  decided  that 
where  only  one  independent  executor  qualified  he  could  exercise  all 
the  powers  granted  in  the  will,  overruling  37  T.,  621. 

This  case  and  Blanton  vs.  Mayes,  supra,  were  approved  in  Ander- 
son vs.  Stockdale,  62  T.,  54,  and  in  all  of  these  cases  it  was  held 
that  the  provisions  of  the  Statute  of  21,  Henry  VIII,  Ch.  4,  which 
authorized  the  qualifying  executor  to  act  when  others  appointed 
refused  the  trust,  were  practically  adopted  by  our  probate  law,  Rev. 
Stats.,  Arts.  1989-1990;  Boberts  vs.  Connellee,  71   T.,  11;  thus 
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taking  it  out  of  the  rule  requiring  joint  trustees  to  act  together 
in  executing  a  power  given  to  them.  See  Johnson  vs.  Bowden,  43 
T.,  67:2,  for  a  discussion  of  the  general  principles  governing  the 
exercise  of  a  power  given  to  two  or  more  trustees,  as  to  when  the 
power  survives  and  when  it  does  not.  See  Bennett  vs.  Kibber,  76 
T.,  385-390;  Hart  vs.  Rust,  46  T.,  574;  McDonald  vs.  Hamblen, 
78  T.,  632;  91  T.,  242;  McLane  vs.  Belvin,  47  T.,  501.  The  death 
of  one  does  not  affect  the  powers  granted.    43  S.  W.  R.,  2. 

Where  Two  Qualify,  But  One  Executes  the  Deed, 

By  Article  1990,  Rev.  Stats.,  both  executors  qualifying  and  acting 
must  join  in  a  conveyance  of  real  estate. 

In  Hart  vs.  Rust,  46  T.,  556,  it  was  held  that  if  two  qualify,  the 
deed  by  one  is  invalid,  Crosby  vs.  Houston,  1  T.,  203 ;  that  is,  one 
can  not  convey  unless  the  other  consents,  and  a  purchaser  from  one 
can  not  have  the  title,  though  he  may  be  under  the  impression  that 
the  other  consents.  Giddiugs  vs.  Butler,  47  T.,  544.  See  McOlane 
vs.  Belvin,  47  T,,  493,  deciding  both  must  approve  a  claim  against 
the  estate.  These  cases  clearly  decide  that  where  two  independent 
executors  qualify  one  may  make  a  valid  conveyance  with  the  con- 
sent of  the  other,  unless  a  different  intention  is  expressed  in  the 
will;  or  the  sale  by  one  may  be  subsequently  ratified  by  the  other. 
In  such  cases  the  question  of  consent  or  ratification  of  the  other 
executor  becomes  simply  a  matter  of  evidence  and  a  question  of 
fact.  47  T.,  544-547;  Brown  vs.  McConnell,  56  T.,  231.  It  pre- 
sents only  a  question  of  a  defective  execution  of  a  power,  which 
equity  will  aid. 

x\gain,  in  Eskridge  vs.  Patterson,  78  T.,  419,  where  two  executors 
had  qualified,  and  only  one  signed  the  deed,  the  court  held  the  deed 
valid  without  anv  evidence  of  the  consent  of  the  other;  but  on  the 
ground  that  the  other  had  renounced  the  trust  at  the  time  the  deed 
was  signed,  and  this  was  inferred  from  the  fact  that  for  a  long 
time  previous  to  signing:  the  deed  the  other  executor  had  performed 
no  official  act  in  connection  with  the  estate. 

We  come  now  to  speak  of  certain  rules  of  procedure  in  the  ordi- 
nary' administration  of  estates  that  do  not  bind  the  independent 
executor. 
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CHAPTER  XXIX. 

ALLOWANCE  OF  CLAIMS  BY  INDEPENDENT  EXECUTOR. 

In  the  administration  of  an  estate  in  the  probate  court,  the  stat- 
utes, as  we  will  hereafter  see,  provide  the  essential  steps  necessary 
to  establish  a  claim  against  an  estate,  such  as  its  verification,  allow- 
ance by  the  administrator  and  approval  by  the  probate  judge  in 
order  to  make  it  effective  as  a  judgment.  These  statutes,  however, 
do  not  apply  to  claims  held  against  an  estate  being  administered 
independently  of  the  probate  court. 

A  creditor  need  not  verify  or  present  for  allowance  or  approval 
his  claim  against  an  estate  represented  by  an  independent  executor. 
The  statute,  Article  1996,  provides  that  suit  may  be  brought  against 
such  executor  to  enforce  payment  of  the  claims,  and  it  is  clear  that 
this  statute  was  intended  to  be  the  only  method  by  which  claims 
against  such  estates  were  to  be  established.  Pleasants  vs.  David- 
son, 34  T.,  460;  Smyth  vs.  Coswell,  65  T.,  381 ;  23  T.,  486. 

The  allowance  of  a  claim  in  an  independent  administration  need 
not  be  approved  by  the  court,  Roy  vs.  Whitaker,  48  S.  W.  B.;  896 ; 
and  in  Howard  vs.  Johnson,  69  T.,  658,  it  is  said  the  approval  by 
the  county  judge  is  a  nullit}'.  See  also  47  T.,  501-502 ;  Black  vs. 
Bockmore,  50  T.,  88. 

In  a  word,  neither  an  allowance  by  the  executor  or  approval  by 
the  court  gives  to  the  claim  any  priority  over  other  claims  not  so 
presented  or  allowed,  60  T.,  422 ;  nor  does  such  an  allowance  or 
approval  prevent  a  suit  against  the  executor  to  enforce  it;  nor  is 
the  claim  postponed  for  non-presentation.  76  S.  W.  R.,  799; 
Smyth  vs.  Coswell,  65  T.,  379 ;  50  S.  W.  B.,  493. 
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CHAPTER  XXX. 

SUING  INDEPENDENT   EXECUTOR. 

An  administrator  in  an  ordinary  administration  can  not  be  sued 
to  establish  a  claim  against  the  estate  unless  the  claim  has  been 
presented  to  him  as  required  by  the  statute,  and  been  rejected  by 
him;  but  Article  1996  provides  that  a  claim  against  an  estate  ad- 
ministered by  an  independent  executor  may  be  enforced  by  suit 
against  such  executor  without  presentation,  and  when  judgment  is 
recovered  execution  may  issue  against  the  estate.  The  executor  is, 
however,  not  required  to  plead  to  such  suit  until  the  expiration  of 
twelve  months  from  the  date  of  the  probate  of  the  will.  Callaghan 
vs.  Grenet,  66  T.,  236;  Roberts  vs.  Connellee,  71  T.,  15; 
Epperson  vs.  Reeves,  79  S.  W.  R.,  845;  16  S.  W.  R.,  1096;  Mc- 
Donough  vs.  Cross,  40  T.,  268 ;  Connellee  vs.  Roberts,  23  S.  W.  R., 
187;  90  S.  W.  R.,  63;  Smyth  vs.  Coswell,  65  T.,  383;  Parks  vs. 
Lubbock,  50  S.  W.  R.,  467.  See  69  T.,  658;  50  S.  W.  R.,  493; 
23  T.,  486;  34  T.,  461.  In  suing  it  is  not  necessary  to  allege  that 
the  executor  has  assets  in  his  hands  belonging  to  the  estate.  Smyth 
vs.  Coswell,  65  T.,  382. 

Again,  solvency  is  presumed  and  the  petition  need  not  allege 
solvency ;  and  the  fact  that  it  is  insolvent  and  there  are  other  debts 
or  indebtedness  superior  to  plaintiff^s  is  no  defense,  Hartz  vs. 
Hauser,  90  T.,  63;  71  S.  W.  R.,  570;  the  debt  may  still  be 
established  by  suit,  Id.;  but  payments,  credits  and  offsets  are  in 
issue,  though  not  plead.    Granberry  vs.  Granberry,  90  S.  W.  R.,  711. 

An  action  against  an  independent  executor  on  a  claim  against 
his  testator  does  not  abate  by  his  death.  Parks  vs.  Lubbock,  50 
S.  W.  R.,  466. 

Suit  for  Land. 

Where  sued  for  property  and  he  was  sole  legatee  he  can  not  set 
up  other  creditors  without  making  them  parties.  102  S.  W.  R., 
752.  In  suing  for  land  need  not  make  heirs  parties.  49  S.  W.  R., 
239 ;  69  T.,  655. 

Where  Suit  Must  Be  Brought, 

By  Clause  6,  Article  1194.  Rev.  Stats.,  suit  against  an  executor 
or  administrator  or  guardian,  as  such,  to  establish  a  money  demand 
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must  be  brought  in  the  county  in  which  administration  is  pending. 
This  exception  to  the  rule  that  defendant  must  be  sued  in  the 
county  of  his  residence  applies  to  independent  executors,  Bondies 
vs.  Buford,  58  T.,  266 ;  Crosson  vs.  Dwyer,  30  S.  W.  R.,  929 ;  but 
it  applies  only  to  money  demands  against  the  estate.  Stewart  vs. 
Morris,  81  T.,  396. 

Clause  6,  Article  1194,  does  not  apply  when  the  independent 
executor  is  sued  for  waste  or  misappropriation^  Norton  vs.  Morris, 
56  S.  W.  R.,  559,  or  to  enforce  an  order  to  deliver  a  legacy  or  be- 
quest. Id.  Nor  does  it  apply  when  the  money  demand  has  been 
incurred  by  the  executor  for  legal  advice.  Crosson  vs.  Dwyer, 
supra.  Nor  when  the  construction  of  a  will  is  the  object  of  the 
suit.  Id.  It  does  not  apply  when  an  independent  executor  is  sued 
for  property.     56  S.  W.  R.,  559. 

To  remove  the  executor  suit  must  be  brought  where  the  will  is 
probated.    58  T.,  269. 

When  Suit  Must  Be  Brought, 

By  Article  1996,  Rev.  Stats.,  authorizing  a  suit  against  an  inde- 
pendent executor,  it  is  provided  that  such  executor  need  not  plead 
until  the  expiration  of  twelve  months  from  the  date  of  the  pro- 
bate of  the  will.  This  does  not  prevent  the  bringing  of  the  suit 
within  the  time,  nor  the  executor  from  pleading  to  it.  It  is  only 
a  personal  privilege,  like  venue,  which  may  be  waived.  Lemmel  vs. 
Pauska,  54  T.,  510 ;  Altgelt  vs.  Sullivan,  79  S.  W.  R.,  333-339.  The 
rendering  of  a  judgment  within  the  year  is  valid.  Ross  vs.  Druil- 
helt,  80  S.  W.  R.,  241 ;  Wooley  vs.  Sullivan,  92  T.,  38 ;  46  S.  W.  R., 
629.  But  this  article  does  not  apply  to  suits  pending  at  the  time  of 
the  testator's  death.    Altgelt  vs.  Sullivan,  79  S.  W.  R.,  339. 

Issuing  Execution. 

The  statute.  Article  1996,  provides  that  execution  shall  issue 
upon  a  judgment  recovered  against  an  independent  executor,  which 
shall  run  against  the  estate  in  the  hands  of  the  executor  that  may  he 
subject  to  such  debt.  There  is  no  question  that,  the  estate  being 
solvent,  the  property  in  the  executor's  hands  is  subject  to  seizure 
and  forced  sale,  Roberts  vs.  Connellee,  71  T.,  15;  Stevenson  vs. 
Roberts,  64  S.  W.  R.,  235,  and  even  subject  to  garnishment,  1  App. 
C,  Sec.  1208,  or  attachment  perhaps,  and  it  would  not  be  a  proper 
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judgment  to  certify  it  to  the  probate  court  for  payment  in  due 
course  of  administration.  Ellis  vs.  Mabry,  60  S.  W.  R.,  571;  43 
S.  W.  fi.,  2,  1072. 

It  is  proper  to  issue  execution  on  such  judgment  against  the 
property  in  the  hands  of  the  executor  subject  to  the  execution,  and 
it  is  not  essential  that  the  judgment  should  provide  that  execution 
shall  issue  against  the  property  of  the  estate.  Croom  vs.  Winston, 
43  S.  W.  R.,  1073;  Ellis  vs.  Mabry,  60  S.  W.  R.,  571;  see  also 
Epperson  vs.  Reeves,  79  S.  W.  R.,  845 ;  Rogers  vs.  Harrison,-  44  T., 
171 ;  Lemuel  vs.  Pausker,  54  T.,  505 ;  Johns  vs.  Hardin,  81  T.,  42 ; 
McDonough  vs.  Cross,  40  T.,  251;  4  S.  W.  R.,  626;  Hartz  vs. 
Hauser,  90  S.  W.  R.,  63. 

Upon  What  Property  Levied. 

The  statute  says  the  execution  can  be  levied  on  property  of  the 
estate  in  the  hands  of  the  executor  subject  to  such  debt.  The  lien 
of  the  judgmeAt,  then,  is  only  against  assets  in  the  hands  of  the 
executor  subject  to  the  debt.  44  T.,  171 ;  54  T.,  510;  81  T.,  42. 
Thus,  where  he  had  partitioned  the  estate,  or  distributed  it  among 
devisees,  or  was  under  contract  to  convev  lands  of  the  estate  to 
one  put  in  possession,  the  remedy  of  the  judgment  creditor  would 
be  directly  against  the  distributees,  or  against  the  money  due  under 
the  contract  to  convey.  He  could  not  levy  the  execution  upon  the 
properties,  as  they  would  not  be  assets  in  the  hands  of  the  inde- 
pendent executor  subject  to  his  debt.  No  title  would  pass  under 
a  sale  of  these  properties  by  force  of  the  judgment  and  execution. 
McDonough  vs.  Cross,  40  T.,  252,  269,  281 ;  Johns  \s.  Hardin,  81 
T.,  42.    See  Mayes  vs.  Jones,  62  T.,  365. 
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CHAPTER  XXXI. 

EFFECT  OF  INSOLVENCY  OF  ESTATE  ON  APPOINTMENT  OF  INDEPEND- 
ENT EXECUTOR. 

When  Estate  Insolvent. 

Insolvency  does  not  deprive  a  testator  of  the  right  of  having  his 
estate  administered  by  an  independent  executor.  Shackleford  vs. 
Gates,  35  T.,  784.  But  the  question  arises,  if  the  estate  be  insolvent 
and  there  be  other  debts  or  different  grades  of  debts,  as  expenses 
of  administering  the  trust,  could  any  creditor,  after  establishing 
his  claim  by  judgment  against  the  independent  executor,  issue 
execution  and  seize  the  property  in  the  hands  of  the  independent 
executor  and  appropriate  it  to  the  exclusion  of  other  creditors ;  and 
should  the  property  be  so  seized,  what  would  be  the  duty  of  the 
independent  executor  to  protect  the  other  creditors,  or  the  remedy 
of  the  creditors  to  protect  themselves,  as  these  remedies  axe  not 
exclusive.  Morton  vs.  Morris,  56  S.  W.  R.,  559.  In  a  word,  does 
the  race  of  diligence  apply  ? 

We  have  seen  that  an  independent  executor  is  a  special  personal 
trustee  standing  in  the  shoes  of  the  testator ;  that  he  may  sell  prop- 
erty to  pay  debts,  as  his  discretion  may  dictate;  he  may  be  sued 
for  the  debts  of  the  estate,  and  his  properties  in  his  hands  are  sub- 
ject to  execution.  We  have  further  seen  that  in  suing  an  independ- 
ent executor  it  is  not  necessary  to  allege  assets  in  his  hands,  nor  is 
the  insolvency  of  the  estate  a  defense  to  the  suit,  65  T.,  381 ;  90 
S.  W.  R.,  63,  and  it  would  seem  that  under  these  conditions  to  the 
diligent  would  belong  the  spoils,  but  such  is  not  the  law.  An  un- 
secured creditor  has  a  charge  on  all  the  assets  of  the  estate  in  gen- 
eral not  exempt  from  execution,  Howard  vs.  Johnson,  69  T.,  659, 
and  has  a  right  in  equity  to  his  distributive  share  in  the  hands  of 
the  executor  who  has  received  in  trust  for  the  benefit  of  creditors. 
Article  1996,  Rev.  Stats.,  does  not  defeat  this  equitable  right  by 
authorizing  execution  to  issue. 

The  reasoning  of  the  court  by  which  this  conclusion  is  reached 
is  as  follows :  The  term  ^'executor"  used  in  the  statute  applies  to 
an  independent  executor,  92  T.,  346,  and  when  property  passes 
into  the  hands  of  an  independent  executor  its  status  is  fixed  by 
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Article  1869,  as  a  trust  fund  for  the  payment  of  debts,  and  if  the 
estate  be  insolvent  then  Article  1996  must  yield  to  the  equity  of 
the  general  creditor,  and  the  judgment  creditor  can  not  sell  under 
the  execution.  The  analogy  to  the  status  of  funds  in  the  hands  of 
directors  of  insolvent  corporations  is  pointed  out  as  in  S6  T.,  143, 
and  89  T.,  601,  where  the  trust  in  favor  of  creditor  attaches  with- 
out acceptance  by  them.  While  it  is  true  the  statute  gives  to  cred- 
itors the  means  of  protecting  themselves  by  compelling  the  heirs 
and  devisees  or  the  independent  executor  to  give  bond,  yet  the  fail- 
ure to  resort  to  those  remedies  will  not  destroy  the  equity  or  relieve 
the  property  from  the  trust  impressed  upon  it  to  pay  the  debts  pro 
rata  in  case  of  insolvency.  A  creditor  or  creditors  have,  then,  the 
remedy  to  bring  in  the  independent  executor  and  all  parties  in- 
terested in  the  insolvent  estate,  and  have  a  pro  rata  distribution 
of  the  assets  as  in  the  case  of  the  administration  of  a  trust  fund 
of  an  insolvent  corporation.  Farmers'  Bank  vs.  Bell,  71  S.  W.  R., 
572.  Of  course,  in  view  of  this  case  there  could  be  no  preferred 
debts  except  the  expense  of  administering  the  trust.         I  §^  C  Tp*"^  O  "> 

In  the  case  of  Callaghan  vs.  Grenet,  66  T.,  238,"'''oner)wyer,  who 
had  been  an  independent  executor  of  Grenef  s  estate,  had,  by  con- 
tract with  one  Callaghan,  an  attorney,  created  a  debt  against  the 
estate.  Callaghan  brought  suit  and  claimed  a  preference  as  against 
ordinary  creditors,  as  attorney's  fees  were  a  part  of  the  expenses  of 
administration.  The  court  admitted  the  preference,  and  said  the 
right  of  precedence  is  given  to  such  claims  in  all  cases  of  trust 
estates  and  is  recognized  by  our  statutes  in  the  administration  of 
estates,  and  the  settlement  of  an  estate  by  an  independent  executor 
is  an  ^^administration."  Roy  vs.  Whitaker,  92  T.,  236 ;  Swearingen 
vs.  Williams,  67  S.  W.  R.,  1062. 
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CHAPTER  XXXII. 

PARTITION   AND  DISTRIBUTION  UNDER  AN   INDEPENDENT  EXECUTOR. 

Article  2001,  Rev.  Stats,,  provides  that  if  the  will  does  not  dis- 
tribute the  entire  estate  of  the  testator,  or  provide  a  means  of  par- 
tition, then  the  independent  executor  may  apply  to  the  probate 
court  of  the  county  in  which  the  estate  is  being  administered,  after 
filing  a  final  account  in  said  court,  to  partition  the  estate  under 
the  direction  of  the  court.  We  see  that  this  provision  of  the  statute 
is  intended  to  suggest  to  independent  executors  a  method  of  pro- 
cedure in  case  full  directions  for  the  distribution  of  the  estate  are 
not  found  in  the  will.  It  is  intended  purely  for  the  benefit  of  the 
executor,  and  it  is  beyond  the  power  of  the  court  to  compel  him 
to  take  advantage  of  the  statute.  Jerrund  vs.  McKensie,  61  T.,  44. 
Others  interested  can  not  compel  him  to  do  so.  Id. ;  see  84  T.,  344. 
Of  course,  if  the  will  has  provided  fully  for  a  partition  and  dis- 
tribution of  the  whole  estate,  then  the  statute  does  not  apply. 
Lumpkin  vs.  Smith,  62  T.,  249. 

Again,  the  direction  of  the  statute  permitting  the  independent 
executor  to  apply  to  the  probate  court  to  partition  and  distribute 
the  estate  is  only  cumulative.  The  jurisdiction  thus  conferred  is 
not  exclusive,  for  he  may  apply  to  the  district  court.  Fortune  vs. 
Kellebrew,  70  T.,  440 ;  Roy  vs.^  VVhitaker,  50  S.  W.  R.,  494. 

We  have,  then,  the  rule  that  if  the  will  provides  the  manner  of 
distribution  or  partition  it  must  be  so  carried  out.  An  executor 
would  have  no  authority  to  enter  into  any  agreement  with  one  of 
the  distributees,  without  the  consent  of  all,  wherebv  such  distributee 
was  to  take  any  particular  property  at  an  agreed  value  as  his  share. 
Johnson  vs.  Short,  94  S.  W.  R.,  1082 ;  or  as  said  in  McDonough  vs. 
Cross,  40  T.,  281,  "the  executor  can  not  change  the  devise  from 
an  undivided  to  a  specific  part  of  the  estate  to  be  selected  and 
designated  by  him.'^ 

On  the  other  hand,  if  the  directions  for  distribution  are  not 
sufficiently  specific  and  do  cover  the  entire  estate  he  may  apply 
to  the  probate  court  or  the  district  court  to  distribute  the  estate, 
all  parties  being  brought  in ;  but  in  this  event  he  must  file  a  final 
account  with  the  court  in  which  he  seeks  the  aid  desired,  and  it 
seeras  that  this  is  a  condition  precedent  to  invoking  the  aid  of  a 
court. 
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CHAPTEK  XXXIII. 

INDEPENDENT  EXECUTOR  EMPLOYING  AGENTS. 

Of  course,  an  independent  executor  can  not  delegate  his  author- 
ity or  discretionary  powers;  that  is,  give  a  general  author- 
ity to  exercise  powers  delegated  to  him.  McCown  vs.  Terrell,  40 
S.  W.  R.,  56 ;  29  S.  W.  R.,  487 ;  Terrell  vs.  McCown,  91  T.,  231. 
See  Rice  vs.  Conwell,  80  S.  W.  R.,  393,  rule  applied  to  admin- 
istrators. But  he  may  intrust  an  agent  with  an  authority  to  nego- 
tiate sales  of  lands  of  the  estate,  and  may  go  further  and  authorize 
an  agent  to  execute  a  conveyance  after  tlie  sale  has  been  approved. 
Id. ;  Smith  vs.  Swann,  22  S,  W.  R.,  247 ;  43  S.  W.  R.,  2 ;  O'Brien 
vs.  Gilliland,  79  T.,  602;  83  T.,  635;  91  T.,  231. 

He  becomes  liable  on  a  contract  with  an  agent  to  sell-  the  lands 
of  the  estate;  that  is,  the  rules  governing  the  contracts  of  sale  by 
land  agents  apply  to  independent  executors.  O'Brien  vs.  Gilliland, 
79  T.,  604,  and  authorities ;  83  T.,  635. 

In  Dyer  vs.  Winston,  77  S.  W.  R.,  228,  an  independent  executrix 
authorized  her  agent  to  contract  with  another  to  sell  the  lands  of 
the  estate  upon  a  certain  commission;  the  issue  was  that  the 
authority  could  not  thus  be  delegated,  but  the  court  held,  in  effect, 
that  if  the  price  of  the  land  had  been  previously  fixed  by  the  execu- 
trix, or  if  she  subsequently  ratified  the  terms,  that  the  seller  could 
recover  the  commissions. 

An  independent  executor  may  employ  an  attorney  or  agent  to 
assist  in  settling  up  the  estate,  paying  a  reasonable  compensation  for 
his  services,  and  such  services  may  be  charged  as  expense  and  en- 
titled to  preference  over  the  ordinary  debts  of  the  testator.  Calla- 
ghan  vs.  Grenet,  66  T.,  236;  18  S.  W.  R.,  507. 

In  Baker  vs.  Hamblen,  it  was  held  that  an  independent  executor 
could  sell  lands  to  pay  for  services  of  an  agent.    85  S.  W.  R.,  468. 

We  have  already  referred  to  the  power  of  an  administrator  to 
employ  agents,  and  the  rules  there  stated  and  authorities  cited  are 
applicable  to  independent  executors. 
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CHAPTER  XXXIV. 

SUBSEQUENT  EXECUTORS  AND  ADMINISTRATORS  DE  BONIS  NON. 

Administrators  De  Bonis  Non. 

When  by  resignation,  death,  removal  or  otherwise,  an  estate  is 
left  without  an  administrator  or  executor,  and  the  estate  has  not 
been  fully  administered,  it  becomes  the  duty  of  the  probate  court 
to  appoint  an  administrator  to  continue  the  administration,  who 
is  called  an  "administrator  de  bonis  non,^'  or  an  administrator  of 
the  goods  not  disposed  of  by  the  former  executor  or  administrator. 
Todd  vs.  Willis,  66  T.,  704;  Rev.  Stats.,  Arts.  1912,  1924,  2012; 
see  68  T.,  414 ;  Frost  vs.  Frost,  45  T.,  324 ;  54  T.,  254. 

Administration  consists  in  the  due  application  of  the  estate  to 
the  contemplated  purpose;  that  is,  the  payment  of  debi^  and  a 
speedy  settlement  among  those  who  are  entitled  to  it,  and  for 
causes  as  above  stated  it  has  not  been  done  then  the  court  must 
appoint  one  to  continue  the  administration  until  the  purpose  is 
accomplished. 

Nature  of  the  Administration,  ^ 

It  is  then  only  a  continuation  of  the  former  administration, 
Dwyer  vs.  Kaltoyer,  68  T.,  558;  92  T.,  353;  66  T.,  707 ;  Rev.  Stats., 
Art.  2014;  Adams  vs.  Richardson,  5  T.  C.  A.,  439;  52  S.  W.  R.,  87, 
and  he  succeeds  to  all  the  rights  and  duties  of  the  former  admin- 
istrator upon  the  goods  not  administered,  Cochran  vs.  Thompson, 
18  T.,  657;  1  App.  C,  Sec.  600;  Todd  vs.  Willis,  66  T.,  704; 
Baldwin  vs.  Dearborne,  21  T.,  448,  and  must  carry  out  contracts 
of  former  administrator,  38  T.,  284.  Except  where  he  succeeds  an 
executor  with  authorized  powers  under  a  will,  in  which  case  his 
powers  would  be  governed  by  the  statute  and  not  by  the  will.  Rev. 
Stats.,  Arts.  1924-1925,  2012-2016;  5  T.  C.  A.,  139;  Langley  vs. 
Harris,  23  T.,  569;  Frisby  vs.  Withers,  61  T.,  138;  Roy  vs.  W^hit- 
aker,  48  S.  W.  R.,  895;  59  T.,  175;  68-T.,  556. 

He  derives  his  powers  from  the  law,  not  the  will.  Vardeman  vs. 
Ross,  36  T.,  Ill;  Frisby  vs.  Withers,  61  T.,  138;  liangley  vs. 
Harris,  23  T.,  665. 

There  may  also  be  an  "executor  de  bonis  non,^'  as  where  an 
executor  qualifies  after  an  estate  has  been  partially  administered. 
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as,  for  instance,  where  a  minor  was  appointed  executor  and  an  ad- 
ministrator had  been  appointed  during  his  minority,  Eev.  Stats., 
Art.  2015,  or  where  the  will  was  not  discovered  until  the  estate 
had  been  partially  administered.    Rev.  Stats.,  Art.  1921. 

Appointment  Of. 

Having  thus  stated  the  nature  of  the  office  and  the  necessity  for 
its  creation,  I  will  now  speak  of  the  procedure  leading  to  the  ap- 
pointment. 

By  Article  1924,  Rev.  Stats.,  it  is  provided  that  whenever  an 
estate  is  represented  by  death,  removal,  resignation,  etc.,  the  court 
shall  grant  further  administration  upon  such  estate  if  necessary, 
and  with  the  will  annexed,  where  there  is  a  will,  in  the  same  man- 
ner and  under  the  same  regulations  provided  for  the  appointment 
of  original  administrators;  and  where  a  party  has  been  once  re- 
moved he  can  not  be  reappointed  administrator.  Rev.  Stats.,  Art. 
1925. 

These  statutes  are  copies  of  the  Act  of  1848,  and  the  decisions 
imder  the  former  act  apply  to  the  present  law.  Todd  vs.  Willis, 
66  T.,  707. 

By  Articles  1926  and  1927  the  essential  allegations  in  the  appli- 
cation to  appoint  an  administrator  de  bonis  non  are  set  forth.  See 
Williams  vs.  Verne,  68  T.,  417;  42  T.,  311;  52  S.  W.  R.,  89. 

Oath  and  Bond. 

Of  course,  oath  and  bond  are  required  as  in  original  adminis- 
tration. Williams  vs.  Verne,  68  T.,  414;  29  T.,  236;  Chandler  vs. 
Hudson,  11  T.,  37;  4  S,  W.  R.,  548;  Rev.  Stats.,  Art.  1938-1942. 
It  is  no  valid  objection  that  the  oath  omits  the  words  "died  with- 
out leaving  any  lawful  will.''*  Williams  vs.  Verne,  68  T.,  414.  He 
is  liable  on  his  bond  only  for  what  came  into  his  hands,  and  not 
for  property  in  hands  of  former  administrator  not  turned  over. 
Higgs  vs.  Garrison,  27  8.  W.  R.,  34. 

Must  Be  Necessity  For. 

As  will  appear  from  the  statute,  a  necessity  must  be  shown  for 
the  appointment,  Rev.  Stats.,  Art.  1924;  45  T.,  342;  Adams  vs. 
Richardson,  5  T.  C.  A.,  444,  and  it  must  appear  that  the  person 
applying  is  entitled  thereto  by  law,  and  is  not  disqualified;  and 
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these  same  conditions  apply  when  the  application  is  made  where 
there  is  a  will.  Kev.  Stats.,  Art.  1926.  Willis  vs.  Ferguson,  59  T., 
172;  see  also  Williams  vs.  Verne,  68  T.,  414;  Strickland  vs.  Sand 
Myer,  52  S.  W.  K.,  88-89. 

The  grant  of  letters  may  be  opposed  as  in  the  original  grant. 
Eev.  Stats.,  Art.  1929;  Cochran  vs.  Thompson,  18  T.,  655;  San 
Roman  vs.  Watson,  54  T.,  260. 

The  necessity  for  the  appointment  has  covered  quite  a  broad  field. 
Of  course,  outstanding  obligations  yet  to  be  satisfied  present  a 
prima  facie  case  of  necessity,  but  not  claims  barred  by  limitations. 
Chandler  vs.  Hudson,  11  T.,  37;  Murphy  vs.  Menatd,  14  T.,  62; 
2  Posey  U.  C,  11,  112;  Mott  vs.  Ridel.  However,  in  Corley  vs. 
Gall,  27  S.  W.  R.,  819,  it  is  said  that  you  can  not  presume 
from  the  duration  of  the  original  administration  that  all  debts  are 
barred,  for  all  debts  accepted  against  the  estate  are  not,  pending 
the  administration,  affected  by  limitations.  But  it  is  not  necessary 
for  indebtedness  to  exist  to  grant  letters  de  bonis  non. 

In  San  Roman  vs.  Watson,  54  T.,  259,  the  objection  was  made 
because  there  were  no  debts  even  set  forth  in  the  application.  The 
court  observes  that  the  de  bonis  non  appointment  is  to  continue 
the  administration,  and  there  may  be  a  necessity  to  continue  the 
administration,  though  there  be  no  debts;  and  in  Strickland  vs. 
Sand  Meyer,  52  S.  W.  R.,  87,  it  is  directly  decided  that  the  de 
bonis  non  appointment  may  be  made,  though  there  be  no  claims 
against  the  estate,  the  judgment  reciting  a  necessity  for  appoint- 
ment was  sufficient. 

In  27  S.  W.  R.,  29,  an  administrator  de  bonis  non  was  appointed 
to  execute  a  deed. 

In  Frost  vs.  Frost,  45  T.,  325,  it  is  said  that  whenever  an  estate 
has  not  been  fully  administered  it  is  within  the  discretion  of  the 
court  to  appoint  the  de  bonis  non  administrator.  It  seems  to  be 
entirely  within  the  court's  discretion,  and  the  wisdom  of  the  exer- 
cise can  not  affect  the  validity  of  the  order.  In  this  case  suits  were 
pending  by  and  against  the  former  administrator,  and  the  appoint- 
ment was  held  proper.  See  also  Willis  vs.  Ferguson,  59  T.,  175. 
It  seems,  then,  if  the  rule  of  discretion  is  to  apply,  it  is  difficult 
to  fix  any  limitation  to  the  power,  even  though  Article  1924 
authorizes  the  appointment  when  necessary.  See  Rev.  Stats.,  Art. 
1913;  32  S.  W.  R.,  148;  Williams  vs.  Verne,  68  T.,  414. 

I  can  only  refer  to  cases  where  the  record  showed  the  estate  to 
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have  been  so  completely  administered  that  there  was  no  necessity 
for  the  de  bonis  non  appointment,  and  no  basis  for  the  exercise  of 
the  jurisdiction.  See  Turner  vs.  Wallace,  92  S.  W.  R.,  32,  and 
authorities;  Wallace  vs.  Turner,  89  S.  W.  R.,  432;  Fisk  vs.  Norvel, 
9  T.,  17-18;  Montgomery  vs.  Culton,  18  T.,  749;  Guilford  vs. 
Love,  49  T.,  747-748,  in  which  estate  was  reopened  to  complete  a 
partition,  Wardrup  vs.  Jones,  23  T.,  489,  not  necessary  to  enforce 
bond  for  title.  See  further  authorities  cited  in  Guilford  vs.  Love, 
49  T.,  747;  Brockenbrough  vs.  Melton,  55  T.,  501;  Francis  vs. 
Hall,  13  T.,  193. 

The  statute.  Article  1924,  as  seen,  provides  for  the  appointment 
of  a  de  bonis  non  administrator  upon  a  pending  administration; 
therefore,  when  the  estate  has  been  closed  and  the  property  dis- 
tributed the  statute  does  not  apply.  Mere  lapse  of  time  between 
the  death,  resignation  or  removal  of  the  administrator  will  not 
affect  the  jurisdiction  of  the  court  to  grant  letters  de  bonis  non, 
as  we  shall  now  see. 

Delay  in  Suing  Out  Administration  De  Bonis  Non. 

I  have  just  stated  that  lapse  of  time  between  the  death,  resigna- 
tion or  removal  of  the  administrator  or  executor  and  the  ap{)oint- 
ment  of  an  administrator  de  bonis  non  will  not  affect  the  juris- 
diction of  the  court  to  grant  letters  de  bonis  non.  Branch  vs.  Han- 
rick,  70  T.,  730;  Adams  vs.  Richardson,  27  S.  W.  R.,  31,  819; 
86  T.,  210;  Rev.  Stats.,  Art.  1882. 

We  have  already  discussed  limitations  to  suing  out  original 
administration  under  Article  1880,  Rev.  Stats.,  but  this  ar- 
ticle does  not  apply  to  an  administration  de  bonis  non,  for 
by  Article  1882,  passed  in  1870,  it  is  provided  that  once 
letters  have  been  granted,  any  perso!n  interested  may,  after 
any  lapse  of  time,  compel  a  settlement  of  the  estate  if  it 
appears  the  administration  has  not  been  closed.  See  also  Art. 
1924,  Rev.  Stats.  Construing  these  acts  the  courts  have  uniformly 
held  that  no  presumption  from  lapse  of  time  can  arise  that  the 
administration  has  been  closed.  See  authorities  above  cited,  and 
Main  vs.  Brown,  72  T.,  505 ;  Perry  vs.  Blakey,  5  T.  C.  A.,  331 ; 
Corley  vs.  Gall,  27  S.  W.  R.,  820.  The  rule  of  the  earlier  cases, 
as  Murphy  vs.  Menard,  14  T.,  6;  Portis  vs.  Cummins,  14  T., 
140 ;  Marks  vs.  Hill,  46  T.,  345,  as  to  the  presumption  of  the  estate 
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being  closed  was  entirely  abrogated  by  the  later  cases  above  cited 
upon  the  authority  of  Article  1882. 

It  will  be  seen  that  the  earlier  cases  were  based  upon  the  fact 
that  the  earlier  probate  laws  limited  the  time  for  an  estate  to  be 
kept  open^  and  the  appointment  of  an  administrator  de  bonis  non 
after  the  time  had  expired  was  a  nullity.  Dodge  vs.  Phelan,  21 
S.  W.  R.,  311,  and  authorities  cited  above. 

Discharging  of  Administrator  De  Bonis  Non. 

When  the  administrator  de  bonis  non  is  discharged,  and  the 
estate  closed,  you  can  not  have  another  appointed.  Wallace  vs. 
Turner,  89  S.  W.  R.,  432. 

It  is  applying  the  i*ule  that  when  the  administrator  or  executor 
is  discharged,  and  the  estate  closed,  you  can  not  appoint  an  admin- 
istrator de  bonis  non;  that  is,  a  final  order  closing  an  administra- 
tion withdraws  it  from  the  control  of  the  court  cases.  Fisk  vs. 
Norvel,  9  T.,  13 ;  Withers  vs.  Patterson,  27  T.,  491 ;  12  T.,  285 ; 
Hart  vs.  Horton;  Rose  vs.  Newman,  26  T.,  133;  28  T.,  748-750; 
69  T.,  266 ;  see  Turner  vs.  Wallace,  92  S.  W.  R.,  32. 

When  Not  Taken  Out  in  County  of  Original  Administration. 

In  Grande  vs.  Herrera,  15  T.,  534,  it  was  held  that  a  grant  in  a 
different  county  from  the  original  administration  was  not  void,  so 
that  it  can  be  collaterally  attacked.  In  Wardrup  vs.  Jones,  23  T., 
495,  the  de  bonis  non  administration  was  granted  fourteen  years 
after  the  original  administration  in  another  county,  but  this  was 
held  void.  In  Giddings  V8.  Steele,  28  T.,  750,  it  was  held  no  other 
county  can  get  jurisdiction.  36  T.,  674.  In  Brockenbrough  vs. 
Melton,  50  T.,  493,  the  original  administration  was  taken  out  in 
Galveston  and  de.  bonis  non  administration  in  Bastrop  county,  the 
validity  of  the  last  administration  was  attacked  in  a  suit  brought, 
but  the  attack  was  collateral.  It  was  held  that  in  a  collateral  at- 
tack the  contingency  upon  which  administration  was  granted  is 
conclusively  presumed  to  have  happened,  which-  would  validate  the 
grant.    See  Grande  vs.  Chavis,  15  T.,  550. 

I  take  the  rule  to  be,  that  these  grants  of  administration  de  bonis 
non  in  a  different  county  from  the  original  are  shielded  by  the 
general  powers  of  a  probate  court  in  this  State,  unless  from  the 
record  a  want  of  jurisdiction  is  shown,  as  where  there  was  no  neces- 
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sity  for  an  administration,  or  where  the  former  administration  was 
still  pending,  or  an  entire  absence  of  conditions  required  by  the 
statutes  upon  which  the  grant  of  administration  could  have  been 
made.  If  appointed  and  these  conditions  do  not  appear  affirma- 
tively the  appointment  can  not  be  collaterally  attacked.  Chapman 
vs.  Brite,  23  S.  W.  R.,  514;  Strickland  vs.  Sand  Meyer,  52  S.  W. 
R.,  86;  Corley  vs.  Gall,  27  S.  W.  R.,  819. 
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CHAPTER  XXXV. 

POWERS,  DUTIES  AND  LIABILITIES  OF  DE  BONIS  NON  ADMINISTRATOR. 

By  Article  2012,  Rev.  Stats.,  it  is  provided  that  when  an  admin- 
istrator of  an  estate  not  administered  has  been  or  shall  hereafter 
be  appointed,  he  shall  succeed  to  all  the  rights,  powers  and  duties 
of  the  former  executor  or  administrator,  except  such  rights  and 
powers  conferred  on  the  former  executor  by  the  will  of  the  testator 
as  are  different  from  those  conferred  by  this  title  (Title  39)  on 
executors  generally.    Roy  vs.  Whitaker,  92  T.,  352. 

By  Article  2013,  Rev.  Stats.,  he  is  authorized  to  make  himself 
a  party  to  suits  pending  by  or  against  the  former  administrator  or 
executor.  Also  power  to  settle  with  former  administrator  or 
executor,  and  to  receive  and  receipt  for  the  remainder  of  the  estate 
unadministered.  Also  he  is  authorized  to  bring  suit  on  the  bond 
or  bonds  of  a  former  administrator  or  executor  in  his  own  name  as 
administrator  for  all  of  the  estate  not  accounted  for  by  the  former 
administrator  or  executor. 

By  Article  2014  such  administrator  shall  proceed  to  administer 
such  estate  as  if  his  administration  was  a  continuation  of  the 
former  executor  or  administrator,  with  the  exceptions  hereinbefore 
named. 

By  Article  2015  he  must  return  an  inventory  and  appraisement 
and  list  of  claims  within  one  month. 

When  appointed  his  title  for  purposes  of  administration  is  supe- 
rior to  that  of  the  heirs,  creditors  or  distributees.  Todd  vs.  Willis, 
66  T.,  713. 

We  have,  then,  these  statutes  setting  forth  the  general  powers 
of  the  de  bonis  non  administrator  over  property  unadministered,  and 
clearly  showing  his  liability  on  his  bond  for  all  property  unadminis- 
tered that  comes  to  his  hands,  or  for  property  that  could  by  reason- 
able diligence  have  been  recovered.  Higgs  vs.  Garrison,  27  S.  W.  R., 
34;  Todd  vs.  Willis,  66  T.,  707;  Rev.  Stats.,  Art.  1986;  1  App.  C, 
Sec.  600 ;  Ward  vs.  Ward,  1  Posey  U.  C,  125.  It  is  perhaps  not  diffi- 
cult to  determine  the  unadministered  estate  existing  in  kind  in  the 
hands  of  the  former  representative  of  the  estate,  but  some  difficulty 
arises  when  it  is  sought  to  charge  the  former  administrator  with 
properties  disposed  of  by  him,  but  not  in  accordance  with  law.    At 
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common  law  the  de  bonis  non  administrator  coidd  not  sue  the 
former  administrator  for  devastavit,  but  our  probate  law  requires 
him  to  do  so;  in  fact,  all  damages  that  may  have  been  recovered  on 
the  bond  of  the  former  administrator  for  devastavit,  or  any  char- 
acter of  misappropriation  by  the  former  representatives  of  the 
estate,  are  chargeable  as  unadministered  assets,  and  the  bond  of 
de  bonis  non  administrator  is  responsible  therefor,  Collins  vs.  War- 
ren, 63  T.,  321;  Dwyer  vs.  Kalteyer,  68  T.,  557-558;  17  T.,  392; 
6  T.,  185;  11  T.,  677;  14  T.,  62;  21  T.,  447;  32  T.,  800; 
36  T.,  67;  Boulware  vs.  Hendricks,  23  T.,  667-668;  Todd  vs. 
Willis,  66  T.,  707 ;  Roy  vs.  Whitaker,  92  T.,  353-355 ;  McDonald 
vs.  Alford,  32  T.,  40 ;  Martel  vs.  Martel,  17  T.,  396 ;  Johnson  vs. 
Morris,  45  T.,  465,  and  this  right  exists  to  the  exclusion  of  a  cred- 
itor or  heir.    Id. ;  Id. ;  8  T.,  185. 

Whatever  form  the  misappropriation  assumes  brings  it  within 
the  rule,  thus  the  de  bonis  non  administrator  may  sue  for  the  pro- 
ceeds of  a  note  fraudulently  disposed  of  by  the  former  adminis- 
trator. Williams  vs.  Verne,  68  T.,  414;  Higgs  vs.  Garrison,  27 
S.  W.  E.,  35;  Grathous  vs.  Witte,  11  S.  W.  R.,  1032. 

So  he  may  sue  to  set  aside  a  fraudulent  sale  made  by  a  former 
administrator.  Cochran  vs.  Thompson,  18  T.,  657;  Todd  vs. 
Willis,  66  T.,  708 ;  Roy  vs.  Whitaker,  92  T.,  355 ;  Dewitt  vs.  Miller, 
9  T.,  248-249;  Pearson  vs.  Burditt,  26  T.,  157-158;  Giddings  vs. 
Steele,  28  T.,  749,  to  case  of  Brown  vs.  Franklin,  44  T.,  565,  and 
32  T.,  40 ;  37  T.,  80,  contra,  have  been  virtually  overruled  by  Todd 
vs.  Willis,  66  T.,  .711-712.  While  it  is  true  tiiat  Todd  vs.  Willis 
did  not  involve  a  case  where  the  sale  sought  to  be  set  aside  had 
been  approved  by  the  probate  court,  as  in  the  case  of  Brown  vs. 
Franklin,  yet  it  is  clearly  intimated  that  the  power  of  de  bonis  non 
administrator  to  sue  to  set  aside  a  sale  fraudulently  made,  though 
approved  by  the  probate  court,  can  not  be  questioned.  I  think  this 
is  a  true  deduction  from  the  cases  cited  above.  Dewitt  vs.  Miller, 
9  T.,  248-249.  The  rule  applies  to  fraudulent  sales  or  misappro- 
priation by  independent  executors.  Todd  vs.  Willis,  66  T.,  704; 
Roy  vs.  T\Tiitaker,  92  T.,  355;  Rev.  Stats.,  Art.  2012;  68  T.,  554. 
(See  "Administrator  De  Bonis  Non  May  Sue  on  Bond.'*) 

Allegations  in  Devastavit, 

As  to  allegations  in  a  petition  charging  devastavit  or  misappro- 
priation, see  Dwyer  vs.  Kalteyer,  68  T.,  554 ;  Mason  vs.  Rodgers, 
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83  T.,  389;  Frank  vs.  De  Lopez,  21  S.  W.  R.,  279;  Grathoiis  vs. 
Witte,  11  S.  W.  R.,  1032;  23  S.  W.  R.,  514;  74  T.,  252. 

The  administrator  de  bonis  non  may  sue  for  lands  belonging  to 
the  estate^  and  the  judgment  on  the  suit  will  bind  the  heirs.  Thomp- 
son vs.  Duncan,  1  T.,  488;  Howard  vs.  Republic,  2  T.,  311;  Bogess 
vs.  Brownson,  59  T.,  420;  Lawson  vs.  Kelley,  82  T.,  462;  49  T., 
733;  8  T.,  181.  He  may  sue  on  a  note,  the  property  of  the  estate, 
and  especially  when  a  note  is  made  to  him  individually  or  in  his 
representative  capacity.  In  a  word,  his  powers  by  virtue  of  his 
appointment  over  the  unadministered  property  is  limited  only  by 
the  statute  which  controls  the  powers  of  the  original  executor  or 
administrator. 

In  the  earlier  cases  of  which  Murphy  vs.  Menard,  11  T.,  675,  is 
an  example,  the  court  construing  Article  1230,  Hartley's  Digest, 
permitting  any  one  interested  in  the  estate  within  two  years  after 
the  settlement  of  an  account  bv  the  executor  or  administrator  to 
review  and  revise  the  account,  concluded  that  the  language  excluded 
the  administrator  de  bonis  non  from  suing  in  like  manner,  as  he 
was  not  a  person  interested  in  the  estate  within  the  meaning  of  the 
act,  and,  therefore,  his  right  of  action  against  the  former  executor 
or  administrator  was  limited  onlv  to  a  suit  on  the  bond  to  recover 
the  amount  found  due  on  a  settlement  with  such  former  executor 
or  administrator.  He  could  not  bring  a  suit  for  maladministration 
or  devastavit. 

In  Farris  vs.  Berry,  33  T.,  705,  this  was  doubted,  as  in  Johnson 
vs.  Franklin,  44  T.,  565,  but  these  cases  have  been  overruled  in 
giving  eflPect  to  the  Probate  Act  of  1876  embodied  in  Articles  2012- 
2013.  Johnson  vs.  Morris,  45  T.,  463;  Todd  vs.  Willis,  66  T.,  712- 
713;  Dwyer  vs.  Kalteyor,  68  T.,  558;  92  T.,  353;  Williams  vs. 
Verne,  68  T.,  416. 

The  question  arises,  how  far  an  administrator  de  bonis  non  can 
revise  the  accounts  of  a  former  executor  or  administrator  after  the 
same  have  been  examined  and  approved,  and  the  order  of  approval 
entered.    Murphy  vs.  Menard,  11  T.,  673,  denied  this  right. 

In  Watkins  vs.  Sansom,  54  S.  W.  R.,  1098,  an  approval  of  the 
administrator's  account  and  his  discharge  was  held  to  be  a  full  pro- 
tection against  attack.  See  Sabrinos  vs.  Chamberlain,  76  T.,  629. 
But  the  last  two  cases  rested  upon  the  fact  that  tha  estate  had  been 
closed  by  the  discharge.  Where  the  administration  is  still  pending, 
the  probate  judge  may  at  any  time  before  final  settlement  of  the 
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estate  correct  errors  in  the  account  of  administrators,  Ingram  vs. 
Rogers,  2  T.,  465;  the  allowance  of  the  account  is  not  res  ad  judi- 
cata, until  final  judgment  on  the  final  account.  Bopp  vs. 
Hansford,  45  S.  W.  R.,  747.  There  is  no  question  that  if  the  ac- 
count is  fraudulent,  it  may  be  shown  on  direct  attack.  Buchanan 
vs.  Bilger,  64  T.,  593. 

Where  Suit  on  Bond  May  Be  Brought, 

Administrator  de  bonis  non  may  sue  in  court  of  competent  juris- 
diction of  the  amount  claimed  without  first  fixing  the  amount  of 
the  devastavit  of  the  former  administrator  in  the  probate  court. 
There  is  no  question  that  this  rule  applies  in  a  suit  upon  the  bond 
of  an  administrator  by  any  one  interested  in  the  estate,  Love  vs. 
Keowne,  50  T.,  198 ;  Fort  vs.  Fitts,  66  T.,  595 ;  Brown  vs.  Seaman, 

65  T.,  630,  and  it  is  applied  when  an  administrator  de  bonis  non 
sues.  Martel  vs.  Martel,  17  T.,  396;  Dwyer  vs.  Kalteyer,  68  T., 
558;  6  T.,  185. 

Liability  of  Sureties  on  Bond  of  Former  Administrator, 

The  liability  of  sureties  on  the  bond  of  an  administrator  or 
executor  has  been  discussed  already. 

Having  noticed  the  various  causes  upon  which  suit  upon  the 
bond  of  the  former  administrator  or  executor  may  be  brought,  I 
wish  now  to  briefly  speak  of  the  liability  of  sureties  on  such  bonds 
of  the  administrator  de  bonis  non. 

Article  2013,  Rev.  Stats.,  provides  that  the  administrator  de 
bonis  non  can  bring  suit  on  the  bonds  of  former  executors  or  ad- 
ministrators. 

The  rule  that  a  suit  upon  the  bond  of  an  administrator  can  not 
be  brought  until  after  the  estate  is  closed,  heretofore  noticed,  does 
not  apply  or  limit  the  power  of  the  administrator  de  bonis  non 
under  this  statute.  The  bond  given  and  the  obligors  thereon  are 
primarily  liable  to  the  creditors  of  the  estate,  or  to  the  adminis- 
trator de  bonis  non  for  their  benefit,  is  the  rule,  Baldwin  vs.  Sear- 
born,  21  T.,  446;  Johnson  vs.  Morris,  45  T.,  463;  Ponton  vs. 
Bellows,  22  T.,  682 ;  Farris  vs.  Berry,  33  T.,  705 ;  Remck  vs.  Luter, 
32  T.,  798,  41;  Grant  vs.  McKinney,  36  T.,  67;  Todd  vs.  Willis, 

66  T.,  712;  buf  where  there  are  no  debts,  and  a  former  executor 
has  sold  the  land  and  distributed  the  proceeds  among  the  devisees 
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named  in  the  will,  without  an  order  of  court,  an  administrator 
de  bonis  non  can  not  hold  the  sureties  on  the  former  executor^s 
bond  for  the  value  of  the  land.  Holmes  vs.  O'Connor,  9  T.  C.  A., 
464. 

Sureties  May  Be  Sued  Alone. 

Where  the  bond  can  be  sued  upon,  the  sureties  may  be  sued  alone 
when  the  administrator  is  insolvent,  or  a  fugitive  from  justice,  or 
could  not  be  found  and  that  his  whereabouts  are  unknown.  Rev. 
Stats.,  Art.  1204. 

Executor  De  Son  Tort. 

The  term  is  applied  to  one  who  intermeddles  with  the  estate 
without  authority,  but  he  does  not  exist  under  our  laws.  Ansly 
vs.  Baker,  14  iT.,  612;  Green  vs.  Rugely,  23  T.,  542;  21  T.,  140; 
Vela  vs.  Guerra,  12  S.  W.  R.,  1127;  91  S.  W.  R.,  817;  75  T.,  596. 

An  heir  taking  possession  can  not  be  so  charged.  92  T.,  612; 
48  S.  W.  R.,  571 ;  50  S.  W.  R.,  931. 
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CHAPTER  XXXVI. 

WITHDRAWING  THE  ESTATE  FROM  ADMINISTRATION. 

The  primary  purpose  of  the  probate  law  is  to  effect  a  speedy  and 
just  settlement  of  the  estates  of  deceased  persons,  and  in  several 
instances  we  find  short  methods  provided  to  accomplish  the  pur- 
pose. Among  them  are  these  statutes  authorizing  a  withdrawal  of 
the  estate  from  the  probate  court  and  the  distribution  of  the  prop- 
erty among  those  entitled  to  its  benefits. 

Petition  and  Citation. 

Article  2017  provides  that  at  any  time  after  the  return  of  the 
inventor}',  appraisement  and  list  of  claims  of  a  deceased  person, 
any  one  entitled  to  a  portion  of  the  estate  as  heirs,  devisee  or  legatee, 
or  his  guardian,  if  a  minor,  may,  by  a  petition  in  writing,  filed  in 
the  court  administering  the  estate,  cause  the  executor  or  admin- 
istrator to  be  cited  to  appear  at  some  regular  term  of  the  court 
and  render  an  exhibit,  under  oath,  of  the  condition  of  the  estate 
in  his  hands. 

Bond. 

By  Article  2018,  upon  the  return  of  the  citation,  the  persons  so 
entitled  to  the  estate,  or  any  of  them,  or  any  persons  for  them,  may 
execute  and  deliver  to  the  county  judge  an  obligation,  payable  to 
him,  with  two  or  more  good  and  sufficient  sureties  to  be  approved 
by  him,  in  an  amount  equal  at  least  to  double  the  appraised  value 
of  the  estate  as  ascertained  by  the  appraisement  and  list  of  claims 
returned,  conditioned  that  the  obligors  shall  pay  all  debts  against 
the  estate  that  have  been  allowed  and  not  paid,  or  that  have  been 
established  by  suit  or  may  be  established  by  suit  against  the  estate, 
and  will  pay  to  the  executor  or  administrator  any  balance  that  may 
be  found  due  him  by  the  judgment  of  the  court  on  his  exhibit. 

Exhibii. 

Of  course  what  this  exhibit  should  contain  will  depend  upon  the 
time  of  issuing  the  citation;  if  issued  immediately  after  the  filing 
of  the  inventory,  etc.,  and  before  any  active  steps  have  been  taken 
in  the  administration,  an  exhibit  of  the  inventory,  appraisement 
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and  list  of  claims  would  satisfy  the  statute,  and  be  the  basis  for 
fixing  the  amount  of  the  bond ;  but  if  the  citation  issues  some  time 
after  the  estate  has  been  in  course  of  administration,  then  the 
exhibit  should  contain  everything  that  would  be  demanded  of  an 
executor  or  administrator  to  be  shown  in  his  final  account  as  a  basis 
of  discharge.  Houston  vs.  Mayes,  77  T.,  265 ;  Thomas  vs.  Bonnie, 
66  T.,  635.  In  this  last  case  it  is  clearly  stated  that  the  purpose 
of  the  exhibit  is  for  the  benefit  of  creditors,  and  that  the  court 
may  know  the  amount  of  bond  which  would  give  security  to  them. 

It  would  seem  from  this  decision  that  action  upon  the  exhibit 
and  a  judgment  thereon  by  the  probate  court  in  which  the  excep- 
tions to  the  exhibit  must  be  heard  would  be  a  prerequisite  to  giving 
the  bond  and  withdrawing  the  estate,  but  it.  is  not.  The  statute 
provides  that  on  the  return  of  the  citation  the  bond  may  be  given, 
Rev.  Stats.,  Art.  2018 ;  and  as  soon  as  the  bond  is  given  the  court 
shall  thereupon  require  the  executor  or  administrator  to  deliver 
forthwith  the  estate  to  those  entitled.  The  delivery  of  the  estate 
as  required  does  not  put  an  end  to  the  jurisdiction  of  the  probate 
court  over  the  administrator  for  the  settlement  of  the  account. 
Harris  vs.  McClure,  25  S.  W.  B.,  1095 ;  Houston  vs.  Mayes,  77  T., 
267.  The  condition  in  the  bond  that  the  obligors  will  pay  to  the 
administrator  any  balance  found  due  him  contemplates  further 
action  on  the  exhibit  though  the  estate  be  withdrawn. 

By  virtue  of  this  jurisdiction  over  the  exhibit  after  the  estate 
is  withdrawn,  the  administrator  may  be  compelled  to  file  further 
inventories  and  perform  any  other  duty  that  may  be  necessary  to 
properly  settle  the  account  between  the  administrator  and  the  estate. 

By  Article  2025  it  is  provided  that  when  an  estate  is  withdrawn 
from  further  administration,  an  order  shall  be  entered  discharging 
him  and  declaring  the  administration.  I  do  not  understand  that 
this  statute  is  in  its  nature  so  mandatory  that  the  court  is  com- 
pelled to  discharge  the  administrator  and  close  the  estate  pending 
the  litigation  on  the  exhibit  (but  see  Houston  vs.  Mayes,  66  T., 
293).  Closing  the  estate  involves  a  final  judgment  on  the  exhibit, 
and  it  is  clear  that  to  close  the  estate  and  discharge  the  adminis- 
trator  places  any  further  action  of  the  court  upon  matters  of  the 
estate  beyond  its  jurisdiction. 

In  Davis  vs.  Harwood,  70  T.,  73,  it  was  held  that  the  probate 
court  had  no  authority  to  require  an  administrator  to  file  an  addi- 
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tional  inventory  after  he  has  been  discharged.    Long  vs.  Wooters, 
45  S.  W.  K.,  165;  Hart  vs.  Horton,  12  T.,  287. 

Again,  the  exhibit  should  be  finally  disposed  of  in  the  probate 
court,  and  the  court  find  the  amount  due  to  or  by  the  adminis- 
trator before  he  is  discharged,  for  it  is  held  in  Houston  vs.  Mayes, 
77  T.,  265,  that  before  one  interested  in  an  estate  who  has*  with- 
drawn it  from  administration  can  maintain  a  suit  against  the  ad- 
ministrator for  assets  not  included  in  the  exhibit,  the  amount  must 
be  ascertained  and  fixed  in  the  county  court. 

Turning  Over  Estate, 

Article  2019  provides  that  there  may  be  turned  over  forthwith 
to  such  person  or  persons  the  portion  or  portions  of  such  estate 
to  which  he  or  they  are  entitled  as  soon  as  the  bond  is  given  and 
approved  as  required  in  the  preceding  article. ' 

We  have,  then,  a  distribution  of  the  estate  provided  for  by  the 
simple  process  of  petition  and  bond.    We  must  observe : 

1.  That  the  petition  can  be  filed  at  any  time  between  the  filing 
of  the  inventory,  appraisement  and  list  of  claims  and  the  final  dis- 
charge of  administrator  in  due  course  of  administration. 

2.  That  the  persons  who  are  entitled  to  the  process  are  dis- 
tinctly stated ;  they  must  be  parties  entitled  to  the  estate  as  heirs, 
devisees  and  legatees,  Wadsworth  vs.  Chick,  55  T.,  242,  or  the 
court  has  no  jurisdiction.  The  procedure  can  not  be  used  to  try 
title  or  the  extent  of  the  interest  of  the  applicants  in  the  estate. 
Id. ;  see  Humel  vs.  De  Gress,  90  S.  W.  R.,  341 ;  Hogue  vs.  Simms, 
9  T.,  548;  48  T.,  402.  The  petition  must  show  the  interest  of  the 
persons  demanding  the  withdrawal  of  the  estate,  and  the  interest 
so  shown  must  bring  them  within  the  statute  authorizing  the 
process,  66  T.,  637,  but  more,  the  petition  should  show  the  inter- 
ests of  all  parties  entitled  who  do  not  join,  the  necessity  for  which 
will  hereafter  appear  in  discussing  to  whom  the  estate  should  be 
delivered. 

There  is  some  difficulty  in  applying  the  statute.  The  executor 
or  administrator,  it  seems,  is  to  determine  the  respective  portions 
each  are  entitled  to,  for  there  seems  no  provision  in  the  article  for 
the  court  to  define  these  portions.  Houston  vs.  Mayes,  66  T.,  299. 
In  this  case  a  doubt  is  expressed  as  to  the  meaning  of  the  statute, 
but  the  facts  of  the  case  did  not  render  it  necessary  to  be  deter- 
mined, as  the  heirs  consented  to  the  estate  being  delivered  to  one 
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of  their  number.  Tliere  is  no  question  that  if  the  court  disposed 
of  the  whole  estate  to  the  person  applying  and  filing  an  approved 
bond  to  protect  creditors  and  the  other  heirs  concurred,  there  is 
no  one  to  complain. 

The  difficulty  in  construing  the  statute  is  found  in  the  words, 
"the  portion  or  portions  of  such  estate  to  which  he  or  they  are  en- 
titled.^^  It  can  not  be  that  it  is  intended  that  the  executor  or 
administrator  is  clothed  with  judicial  discretion  to  determine  the 
portions  of  each.  I  think  it  is  a  clear  inference  from  the  words 
used,  that  the  petition  to  withdraw  the.  estate  should  state,  not 
only  those  who  are  entitled  to  the  estate,  but  the  interests  of  each, 
and  with  the  particularity  required  in  petitions  for  partition.  It 
is  only  on  this  hypothesis  that  Article  2019  can  be  enforced.  Johns 
vs.  Northcut,  44  T.,  455 ;  see  Games  vs.  Swift,  56  S.  W.  R.,  87 ; 
McKing  vs.  Moore,  73  T.,  470;  Stark  vs.  Carrol,  66  T.,  398;  45 
T.,  6 ;  77  T.,  659.  Should  any  heirs  be  left  out  of  the  proceeding, 
no  distribution  under  the  act  would  conclude  their  interests.  Johns 
vs.  Northcut,  49  T.,  445. 

The  next  article,  2020,  provides  for  another  method  of  partition 
where  parties  in  interest  demand  it,  and  which  is  fully  provided 
for  in  Articles  2154  to  2189,  to  be  hereafter  discussed.  Note  Article 
2158. 

Contest  of  Application. 

This,  like  all  applications  provided  for  in  the  probate  system, 
may  be  contested  upon  proper  issues  by  parties  interested  in  the 
estate.  Rev.  Stats.,  Art.  1870;  Houston  vs.  Mayes,  6(y  T.,  299. 
And  whereupon  a  contest  the  estate  is  withdrawn  by  order 
of  the  court,  it  can  be  appealed  from  and  the  appeal  vacates  the 
order.    Houston  vs.  Mayes,  77  T.,  265. 

Rights  of  Creditors  After  Estate  Withdrawn. 

We  have  seen  that  the  bond  demanded  from  those  withdrawing 
the  estate  from  the  probate  court  is  by  its  conditions  to  protect 
creditors  alone,  and  by  Article  2022,  any  creditor  whose  claim  has 
been  allowed  by  the  executor  or  administrator  previous  to  the  filing 
of  such  obligation,  and  approved  by  the  county  judge  or  established 
by  suit  previous  to  the  filing  of  the  bond,  shall  have  the  right  to 
sue  on  the  bond  in  his  own  name  for  the  amount  of  his  claim. 

By  Article  2023  any  other  creditor  of  the  estate  may  sue  and 
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recover  on  the  bond.  We  see,  then,  whether  the  claim  is  evidenced 
by  judgment  or  open  account^  the  bond  is  made  responsible  for  its 
ultimate  payment,  Thomas  vs.  Bonnie,  66  T.,  639,  of  such  claim 
as  may  be  established,  Headley  vs.  Good,  24  T.,  235;  35  T.,  559; 
Wilson  vs.  Kyle;  and  when  one  withdraws  the  estate  and  gives 
the  required  bond  he  can  not  deny  that  he  was  an  heir  or  a 
party  interested  so  as  to  defeat  the  obligation,  66  T.,  637;  and 
where  the  bond  is  given,  the  obligors  are  liable  for  the  debt,  irre- 
spective of  the  value  of  the  interest  which  they  have  derived  from 
the  estate. 

This  brings  us  to  the  right  of  the  creditor  to  proceed  against  the 
distributees  of  the  estate  as  such,  without  reference  to  the  bond. 

In  Thomas  vs.  Bonnie,  66  T.,  639,  it  is  said  that  when  the  estate 
is  withdrawn  and  distributed  the  creditor  under  the  statute  has 
two  remedies:  (1)  He  may  sue  on  the  bond.  Rev.  Stats.,  Arts. 
2022-2023.  (2)  He  may  sue  any  or  all  of  the  distributees  who 
have  taken  any  of  the  estate,  but  in  such  case  the  recovery  against 
will  be  proportioned  according  to  the  estate  he  may  have  received 
in  distribution.     Rev.  Stats.^  Art.  2024. 

To  further  secure  the  creditors  in  their  remedies  the  statute.  Art. 
2021,  provides  that  a  lien  shall  exist  on  all  of  said  estate  in  the 
hands  of  the  distributees  and  those  claiming  under  them  with 
notice  of  such  lien,  to  secure  the  ultimate  payment  of  the  obli- 
gation. 

There  is  no  question  that  debts  against  a  decedeAt  constitute  a 
lien  upon  all  his  property  subject  to  the  payment  of  debts,  Moore 
vs.  Moore,  33  T.,  218,  and  the  lien  would  have  followed  the  dis- 
tributive share  after  partition  independent  of  this  act. 

We  have,  then,  the  right  of  any  creditor  of  the  estate  to  pursue 
the  distributive  share  of  anv  distributee,  or  the  shares  of  all  the 
distributees,  to  satisfy  his  debt.  But  the  statute  limits  the  liability 
of  a  distributee  by  providing  that  he  shall  not  be  liable  beyond  his 
just  proportion  according  to  the  estate  he  may  have  received  in  the 
distribution,  Rev.  Stats.,  Art.  2024;  that  is,  there  can  not  be  a 
joint  judgment  against  all,  if  sued,  for  the  debt,  thereby  making 
each  liable  for  the  whole  debts.  The  judgment  must  hold  each 
only  to  the  extent  of  assets  received  by  him.  Low  vs.  Felton,  84  T., 
386 :  sec  Blinn  vs.  McDonald,  92  T.,  611 ;  Byrd  vs.  Ellis,  35  S.  W. 
R.,  1071,  and  consequently  if  no  assets  are  shown  to  have  come  to 
the  hands  of  any  that  are  sued,  no  judgment  can  be  recovered. 
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Schmidtke  vs.  Miller,  71  T.,  104;  Yancey  vs.  Batts,  48  T.,  46 
(62  T.,  365;  56  T.,  472),  and  the  burden  is  on  the  plaintiff  to 
allege  and  prove  it.  66  T.,  635 ;  Middleton  vs.  Pipkin,  56  S.  W. 
R.,  240;  Webster  vs.  Willis,  56  T.,  469;  Rev.  Stats.,  Art.  2089; 
Buchanan  vs.  Thompson,  23  S.  W.  R.,  328;  Patterson  vs.  Allen, 
50  T.,  26. 

By  reason  of  the  statutes  in  the  proceeding,  the  distributees  can 
be  sued  "in  personam^"  but  he  is  only  liable  to  the  extent  of  the 
value  of  assets  received  bv  him,  and  not  the  interest  he  mav  be 
entitled  to.  Thomas  vs.  Bonnie,  66  T.,  635;  Low  vs.  Felton,  84 
T.,  378;  79  T.,  205,  and  authorities  above  cited.  While  the  case 
of  Blinn  vs.  McDonald,  92  T.,  604,  holds  that  no  personal  liability 
is  created  because  assets  are  received  by  an  heir  after  administra- 
tion is  closed,  yet  it  is  said  that  in  cases  where  the  due  course  of 
administration  is  interrupted,  as  under  these  statutes  withdrawing 
a  case  from  administration,  the  conclusions  reached  in  that  ease 
would  not  apply.    Id.,  611. 

The  suit  to  subject  property  received  from  an  estate  by  a  dis- 
tributee is  barred  in  two  years.  Kaufman  vs.  Wooters,  79  T.,  214 ; 
Middleton  vs.  Pipkin,  56  S.  W.  R.,  242. 
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CHAPTER  XXXVII. 

REMOVAL  OF  EXECUTORS  AND  ADMINISTRATORS. 

The  statute  provides  for  the  removal  of  executors  and  admin- 
istrators, both  without  notice  and  with  notice. 

By  Article  2026  the  county  judge  may,  at  a  regular  term  of  the 
probate  court,  without  notice  to  the  executor  or  administrator,  re- 
move him  in  the  following  cases: 

1.  When  he  neglects  to  qualify  in  the  manner  and  within  the 
time  required  by  the  statute. 

2.  When  he  neglects  to  return  to  the  court  an  inventory,  ap- 
praisement and  list  of  claims  of  the  estate  in  the  manner  and 
within  the  time  required.    32  S.  W.  B.,  722. 

3.  When  required  to  give  a  new  bond  and  he  fails  to  do  so 
within  the  time  required  by  the  court.  Perkins  vs.  Wood,  63  T., 
399 ;  see  also  45  S.  W.  R.,  744,  and  44  S.  W.  R.,  508. 

4.  When  he  absents  himself  from  the  State  for  a  period  of  three 
months  at  one  time  without  permission  of  the  court.  See  Hall  vs. 
Monroe,  27  T.,  700 ;  Stevens  vs.  Cameron,  101  S.  W.  R.,  791. 

5.  In  such  other  cases  as  are  specially  provided  for  in  the  pro- 
bate laws. 

This  article  is  similar  to  the  Act  of  1848.  Clauses  1  and  5  are 
not  in  the  Act  of  1870,  and  Clause  4  in  the  Act  of  1870  used  the 
words  ^Vhen  he  removed  from  the  State." 

By  Article  2027  executors  and  administrators  may  be  removed 
by  the  county  judge  on  his  own  motion,  or  on  the  complaint  of  any 
person  interested  in  the  estate,  after  being  cited  to  answer  such 
motion  or  complaint  at  a  regular  term  of  the  court  in  the  following 
cases : 

1.  When  there  shall  appear  sufficient  grounds  to  believe  that  they 
have  misapplied,  embezzled  or  removed  from  the  State  the  property 
or  any  part  thereof  committed  to  their  charge ;  or  that  they  are  about 
to  misapply,  embezzle  or  remove  from  the  State  any  of  such  prop- 
erty.   Chifflet  vs.  Willis,  74  T.,  252. 

2.  When  it  is  proved  they  have  been  guilty  of  gross  neglect  or 
mismanagement  in  the  performance  of  their  duties  as  such  execu- 
tors or  administrators.    See  Harris  vs.  Hicks,  34  S.  W.  R.,  983. 

3.  When  they  fail  to  obey  any  order  of  the  court  consistent 


CAUSES  OP  REMOVAL.  155 

with  the  probate  laws,  made  in  relation  to  the  estate  committed 
to  their  charge.  See  Wright  vs.  McNutt,  49  T.,  425;  Perkins  vs. 
Wood,  63  T.,  398. 

4.  When  an  executor  or  administrator  becomes  of  unsound  mind 
or  otherwise  incapable  of  performing  the  duties  of  the  oflBce. 

5.  When  they  fail  to  make  an  annual  exhibit  fully  showing  the 
condition  of  the  estate,  or  fail  to  make  to  the  court  any  exhibit 
they  are  required  to  make  by  law. 

6.  When  they  fail  to  make  a  final  settlement  for  three  years 
after  the  grant  of  letters,  unless  the  time  be  extended  by  the  court 
after  a  satisfactory  showing  under  oath. 

By  Article  2028  it  is  provided  that  in  all  cases  enumerated  re- 
quiring citation  to  be  issued  to  the  executor  or  administrator,  the 
motion  or  complaint  may  be  heard  without  service  of  the  citation, 
when  proof  is  made  that  the  executor  or  administrator  has  removed 
from  the  State  or  is  eluding  the  process  of  the  court.  See  Grant 
vs.  McKinney,  36  T.,  62-63. 

By  Article  1922  administrator  may  be  removed  when  letters  tes- 
tamentary issue  to  foreign  executor.  Stevens  vs.  Cameron,  101 
S.  W.  R,  791. 

These  statutes  are  designed  to  aid  the  county  judge  in  requiring 
a  strict  enforcement  of  the  trust ;  but  it  is  regrettable  that  the  pro- 
bate dockets  will  show  they  have  not  be  enforced.  Occasionally 
some  newlv  elect  will  advertise  that  a  new  leaf  is  to  be  turned  in 
the  control  of  executors  and  administrators,  but  soon  the  momen- 
tary enthusiasm  simmers  down  in  the  old  rut,  and  these  officers 
are  permitted  to  consult  their  own  convenience.  While  there  are 
exceptions,  yet  I  do  not  think  the  criticism  harsh  when  I  say  I 
have  stated  the  general  rule  in  the  administration  of  the  probate 
svstem  of  the  State. 

There  is  no  more  sacred  duty  devolving  on  the  county  judges  of 
the  State  than  a  strict  enforcement  of  these  statutes. 

The  statutes  are  self-explanatory,  and  needs  but  very  little 
comment. 

Of  course  they  are  applicable  to  executors  and  administrator? 
administering  estates  under  the  orders  of  court,  and  not  to  inde- 
pendent executors  who  are  governed  by  other  special  provisions. 
Perkins  vs.  Wood,  63  T.,  399;  Koy  vs.  Whitaker,  92  T.,  354;  Jer- 
rard  vs.  McKensie,  61  T.,  43. 

By  Article  2029,  where  an  executor  or  administrator  has  been 
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removed,  an  order  shall  be  entered  removing  him  and  stating  the 
cause.  The  legality  of  the  order  of  removal  can  not  be  inquired 
into  by  sureties  on  bond  when  an  administrator  de  bonis  non  sues 
to  recover  assets.  Grant  vs.  McKinney,  36  T.,  67.  Nor  can  it  be 
attacked  collaterally  unless  the  want  of  jurisdiction  is  apparent. 
Nor  is  a  writ  of  error  a  remedy,  if  no  notice  of  appeal  was  given 
and  no  steps  taken  to  obtain  an  appeal  or  review.  Smith  vs.  Bobb, 
42  T.,  260 ;  Rhuenbul  vs.  Ehuenbul,  32  S.  W.  R.,  722,  and  74  T., 
379. 
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CHAPTER  XXXVIII. 

RESIGNATION  OF  EXECUTORS  AND  ADMINISTRATORS. 

The  statute  provides  for  the  resignation  of  executors  and  admin- 
istrators  upon  an  application  made  in  writing  accompanied  with  a 
complete  exhibit  of  the  condition  of  the  estate,  together  with  his 
administration  account,  both  to  be  verified  by  affidavit.  Rev.  Stats.^ 
Art.  2030,  which  corresponds  with  the  Act  of  1848;  Ingraham  vs. 
Maynard,  6  T.,  129;  45  S.  W.  R.,  746.  Judge  of  district  court 
can  not  accept.    Wells  vs.  Houston,  56  S.  W.  R.,  233. 

Citation. 

When  the  application,  exhibit  and  account  is  filed,  the  clerk 
issues  a  citation  returnable  to  a  regular  term  of  the  court.  The 
citation  is  to  contain  notice  of  the  presentation  of  the  application, 
exhibit  and  account,  the  term  of  the  court  upon  which  the  same 
will  be  acted  upon,  and  requiring  all  parties  interesteii  in  the  estate 
to  appear  and  contest  the  same  if  they  see  proper.  Rev.  Stats.,  Art. 
2031;  see  Rev.  Stats.,  Art.  1862;  Perkins  vs.  Wood,  63  T.,  396. 

How  Served. 

The  citation  must  be  published  in  some  paper  printed  in  the 
county  for  twenty  days,  if  there  be  one;  if  not,  then  by  posting 
copies  thereof  as  is  required  in  the  service  of  other  citations  in  pro- 
bate matters.    Rev.  Stats.,  Art.  2032;  Arts.  1864-1866. 

Acti<m  of  Court  Thereon. 

If  citation  has  been  properly  served  the  court  must  examine  the 
exhibit  on  account  and  should  hear  proof  in  support  of  it,  and 
shall  entertain  all  objections  and  exceptions  filed  thereto  and  proof 
offered  under  the  issues  made,  and  it  is  the  duty  of  the  court  to 
audit  and  restate  the  account  if  necessary.    Rev.  Stats.,  Art.  2033. 

When  an  issue  is  made  as  to  the  correctness  of  the  account,  the 
administrator  has  the  burden  of  proof.  Higgs  vs.  Garrison,  27 
S.  W.  R.^  34. 

If  upon  hearing  it  should  appear  that  the  executor  or  adminis- 
trator has  properly  accounted  for  said  estate,  the  probate  judge 
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should  enter  an  order  approving  the  exhibits  and  account  and  re- 
quire the  executor  or  administrator  to  deliver  the  estate  to  who- 
ever is  qualified  to  receive  the  same. 

•  Article  2035  provides  for  his  discharge  as  executor  or  adminis- 
trator when  the  estate  has  been  delivered  to  somebody  qualified  to 
receive  it;  and  when  he  so  reports  to  the  court  with  satisfactory 
evidence  of  the  fact,  then  the  court  must  enter  an  order  accepting 
the  resignation  and  discharging  him,  which  entry  may  be  made  in 
term  time  or  vacation.  This  order  severs  his  accountability  to  the 
probate  court;  he  can  perform  no  other  oflBcial  function,  nor  can 
he  be  required  by  the  court  to  perform  any  other  act  in  his  capacity 
as  administrator  or  executor.  Oldham  vs.  Smith,  26  T.,  533 ;  Davis 
vs.  Harwood,  70  T.,  71;  De  Berry  vs.  Wooters,  57  S.  W.  B.,  886; 
Ingraham  vs.  Maynard,  6  T.,  130 ;  6  T.,  187 ;  66  T.,  595. 

However,  your  attention  is  called  to  a  line  of  cases  where,  after 
discharge,  the  administrator  continued  to  act  and  his  acts  were 
recognized  as  valid.  Townsend  vs.  Hunger,  9  T.,  300;  Poor  vs. 
Boyce,  12  T.,  440;  Boyne  vs.  Garrett,  17  T.,  330. 

Again,  you  must  distinguish  between  an  order  suspending  an 
administrator  or  executor,  and  an  order  of  discharge,  as  in  Bopp 
vs.  Hansford,  45  S.  W.  E.,  746. 

It  is  thus  seen  that  a  resignation  of  an  executor  or  administrator 
can  only  be  accomplished  by  pursuing  the  statute,  and  a  judgment 
dissolving  the  relation  must  be  entered  in  the  probate  court,  Bev. 
Stats.,  Art.  2036;  Ingraham  vs.  Maynard,  6  T.,  130;  Wells  vs. 
Houston,  56  S.  W.  B.,  235-236;  Bopp  vs.  Hansford,  45  S.  W.  B., 
746 ;  Boy  vs.  Whitaker,  48  S.  W.  B.,  897.  It  will  be  seen  in  this 
last  case  that  Article  2030  was  held  to  embrace  independent  execu* 
tors  who  desired  to  resign  their  trusts.  (See  "Besignation  of  In- 
d^endent  Executors.") 
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CHAPTEE  XXXIX. 

ALLOWANCE  TO  WIDOW  AND  MINOR  CHILDREN. 

The  tender  solicitude  of  our  probate  laws  for  the  widow  and 
children  of  a  deceased  person  is  expressed  in  a  series  of  articles 
now  to  be  discussed.  We  will  see  that  as  early  as  possible  after  the 
grant  of  letters  testamentary  or  of  administration  the  probate  court 
is  required:  (1)  To  fix  an  allowance  for  the  support  of  the  widow 
and  children  for  one  year  from  the  time  of  the  death  of  the  tes- 
tator or  intestate  when  the  conditions  demand  it.  (2)  To  set  aside 
all  property  exempted  from  forced  sale  under  execution  by  the 
Constitution  and  laws  of  the  State.  This  includes  the  exemptions 
authorized  by  Article  2395,  and  the  homestead  as  defined  in 
Article  2396.  (3)  Where  the  estate  does  not  possess  in  specie  the 
property  exempted  from  forced  sale  by  the  foregoing  articles  of  the 
Revised  Statutes,  it  is  made  the  duty  of  the  probate  court  to  make 
a  reasonable  allowance  to  be  paid  to  such  widow  and  children  as 
directed  in  Article  2060. 

This  outlines  the  provision  that  was  made  for  the  widow  and 
children  of  the  deceased,  and  was  first  adopted  in  the  Probate  Act 
of  1848,  Qreen  vs.  Crow,  17  T.,  187,  and  incorporated  in  the 
present  act. 

It  will  be  seen  that  the  county  court,  sitting  in  probate  and  in 
which  the  administration  is  pending,  is  alone  clothed  with  the 
power  to  set  aside  this  allowance,  and  the  district  court  has  no  such 
power  by  original  jurisdiction,  McCorkle  vs.  McCorkle,  60  S.  W. 
R.,  435 ;  but  it  may  revise  and  correct  the  proceedings  by  certiorari^ 
Connel  vs.  Chandler,  11  T.,  249-250.  With  these  preliminary  re- 
marks, let  us  now  discuss  the  different  features  and  provisions  of 
the  act  as  contained  in  Chapters  17  and  18  of  the  probate  law. 
Batts'  Rev.  Stats.,  Arts.  2037  to  2062. 

Allowance  for  Year's  Support, 

Article  2037,  Rev.  Stats.,  provides  that  at  the  first  regular  term 
of  the  court  after  the  original  grant  of  letters,  etc.,  or  at  any  sub- 
sequent term  within  twelve  months  after  the  grant  of  original 
letters,  etc.,  it  shall  be  the  duty  of  the  court  to  fix  the  amount  of 
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an  allowance  for  the  support  of  the  widow  and  minor  children  of 
the  deceased. 

By  Article  2038  the  allowance  must  be  suflBcient  for  the  main- 
tenance of  the  beneficiaries  named  for  the  term  of  one  year  from 
the  death  of  the  testator  or  intestate.  It  must  be  fixed  with  regard 
to  the  facts  existing  during  the  first  year  of  the  death,  but  in  no 
case  can  exceed  one  thousand  dollars.  It  is  a  creation  of  the  statute 
and  independent  of  the  will  of  the  testator.  Worley  vs.  Sullivan, 
92  T.,  36. 

IHme  to  Be  Made, 

The  statute  seems  to  require  that  the  allowance  when  necessary 
to  be  made  must  be  made  at  aiiy  regular  term  of  the  court  held 
within  twelve  months  from  the  death  of  the  testator  or  intestate. 

It  is  unquestionably  the  duty  of  the  court  to  set  aside  the  year's 
support  as  soon  as  circumstances  will  permit.  Connel  vs.  Chandler, 
11  T.,  249-250,  it  was  held  that  he  can  act  upon  his  own  initiative 
and  fix  the  amount  of  the  annual  allowance.  Marks  vs.  Hill,  46  T., 
350 ;  McGovern  vs.  Zimpleman,  53  T.,  483. 

In  ChifBet  vs."  Willis,  74  T.,  251^  it  is  said  immediately  after  the 
inventory  and  list  of  claims  have  been  completed,  it  is  the  duty 
of  the  court  to  make  the  allowances  to  the  widow  and  children  for 
their  yearns  support.    James  vs.  Thompson,  14  T.,  466. 

In  Little  vs.  Birdwell,  27  T.,  691,  the  court  intimates  that  it 
would  be  too  late  after  the  year  to  apply  for  allowance  for  a  year's 
support  without  some  reasonable  cause  for  the  delay. 

In  King  vs.  Battaglia,  84  S.  W.  R.,  843,  the  application  was 
fifteen  months  after  the  estate  had  been  administered,  and  the  court 
held  that  under  the  facts  of  the  case  the  widow's  application  for 
an  allowance  for  a  year's  support  was  not  too  late,  citing  Mabry 
vs.  Ward,  50  T.,  404. 

Who  May  Defeat  It, 

Whatever  is  necessary  to  make  the  allowance  provided  by  law  is 
in  effect  withdrawn  from  the  administration.  Terry  vs.  Terry,  39 
T.,  316;  Heathcock  vs.  Goodrick,  2  Posey  U.  C,  584.  So  cred- 
itors may  not  defeat  it,  nor  have  they  any  right  to  delay  the  action 
of  the  court  under  this  statute. 

As  said  in  Chifflet  vs.  Willis,  74  T.,  251;  Leaverton  vs.  Leaver- 
ton,  40  T.,  223,  no  delay  can  be  demanded  to  get  further  informa- 
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tion  as  to  the  condition  of  the  estate  other  than  is  shown  by  the 
inventory,  appraisement  and  list  of  claims  required  to  be  filed. 
Lockhart  vs.  White,  18  T.,  109. 

It  can  not  be  defeated  by  the  will  of  the  husband  conveying  all 
of  the  property  to  the  widow  so  far  as  the  minor  children  are  con- 
cerned. Wooley  vs.  Sullivan,  45  S.  W.  R.,  381 ;  see  Hall  vs.  Fields, 
81  T.,  553,  and  Nelson  vs.  Lyster,  74  S.  W.  R.,  55,  and  where  the 
widow  had  renounced  her  rights  under  the  will  she  would  be  en- 
titled to  the  year's  allowance.  Id.  Nor  can  it  be  defeated  by  with- 
drawing estate  from  control  of  the  probate  by  will.  Runnels  vs. 
Runnels,  27  T.,  522 ;  Green  vs.  Raymond,  58  T.,  80.  Nor  by  plead- 
ing as  an  offset  indebtedness  of  the  widow  to  the  estate.    40  T.,  219. 

But  it  is  provided  by  Article  2039  that  no  such  allowance  can 
be  made  for  the  widow  when  she  has  separate  property  adequate 
for  her  maintenance;  nor  for  the  minor  children  when  they  have 
property  in  their  own  right  adequate  to  their  maintenance.  Where 
two  minors  had  separate  property  of  the  value  of  twenty-five  hun- 
dred dollars  the  allowance  was  refused.  Sloan  vs.  Webb,  20  T., 
190;  Mabry  vs.  Ward,  50  T.,  411.  But  a  minor  may  be  allowed 
a  year's  support,  though  he  is  receiving  wages.  Cooper  vs.  Pierce, 
74  T.,  526.  Nor  where  a  testator  has  provided  by  will  for  his 
widow  and  children,  and  the  will  is  probated  by  the  widow,  and 
she  takes  under  the  will  the  allowance  provided.  Trousdale  vs. 
Trousdale,  35  T.,  756;  Nelson  vs.  Lyster,  74  S.  W.  R.,  55;  27  T., 
689.  Nor  where  the  widow  has  separate  property  of  her  own  ade- 
quate for  her  maintenance.  Cooper  vs.  Pierce,  74  T.,  539;  Rev. 
Stats.,  Art.  2039.  Nor  can  a  second  allowance  be  made  for  a  sec- 
ond year  if  the  equivalent  of  the  first  allowance  has  been  used  up. 
Crocker  vs.  Crocker,  46  S.  W.  R.,  870;  Necomb  vs.  Hall,  38  T., 
567-568. 

Amount  of  Allowance, 

By  Article  2038  the  allowance  for  the  year's  support  must  be 
sufficient  to  maintain  the  widow  and  minor  children  for  the  term 
of  one  year  from  decedent's  death,  and  must  be  fixed  with  regard 
to  the  facts  existing  during  the  first  year  after  the  death;  but  in 
no  case  can  it  exceed  one  thousand  dollars.  Necomb  vs.  Hall,  38 
T.,  567-568 ;  Crocker  vs.  Crocker,  46  S.  W.  R.,  850. 
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Order  to  Be  Entered, 

By  Article  2040  when  an  allowance  has  been  fixed  an  order  shall 
be  entered  upon  the  minutes  stating  the  amount  therefor,  and 
directing  the  representative  of  the  estate  to  pay  it.  ChiflBet  vs. 
Willis,  74  T.,  251.  This  order  is  necessary  to  the  right.  Bene- 
ficiaries can  not  select  and  arbitrarily  take  property  to  satisfy  the 
statutory  provision.  Until  the  order  is  entered  an  administrator  is 
not  entitled  to  a  credit.  However,  this  rule  would  not  apply  where 
the  widow  is  an  independent  executrix.  Green  vs.  Raymond,  58 
T.,  80.  Otherwise  the  right  rests  upon  the  statute  and  the  direc- 
tions therein  to  the  administrator  or  executor,  Chifilet  vs.  Willis, 
74  T.,  252,  and  unless  turned  over  by  the  administrator  or  execu- 
tor, property  can  not  be  taken,  held  or  disposed  of  by  the  bene- 
ficiaries and  simply  charge  themselves  with  it,  and  account  for  it 
at  its  apjH-aised  value.  Id.;  see  Marks  vs.  Hill,  46  T.,  350-361. 
The  failure,  however,  of  the  county  judge  to  set  it  aside  does  not 
defeat  the  right.  Mabry  vs.  Ward,  50  T.,  410-411.  The  bene- 
ficiaries  may  by  motion  recover  it  or  sue  for  it,  Burt  vs. 
Box,  36  T.,  114;  Wooley  vs.  Sullivan,  45  S.  W.  R.,  378;  Leaverton 
vs.  Leaverton,  40  T.,  219;  Connel  vs.  Chandler,  11  T.,  252;  and 
in  case  of  an  independent  executor  suit  may  be  brought  in  the  dis- 
trict court.    27  T.,  520. 

How  to  Be  Paid. 

It  may  be  paid  out  of  any  funds  in  the  hands  of  the  adminis- 
trator, but  by  Article  2042  the  widow  or  minor  children,  by  their 
guardian,  may,  upon  their  option,  take  in  payment  of  such  allow- 
ance or  any  part  thereof  any  of  the  personal  property  at  the  ap- 
praised value  as  shown  by  the  inventory;  or  by  Article  2043,  if 
there  be  no  personal  property,  that  the  beneficiaries  wish  to  take^ 
or  not  sufficient  personal  property  to  make  tlie  allowance  authorized 
by  the  order,  then  the  administrator  or  executor  may  sell  so  much 
of  the  estate  for  cash  as  will  be  sufficient  to  raise  the  amount  of 
such  allowance  or  a  part  thereof  as  the  case  may  require.  Johnson 
vs.  Weatherford,  71  S.  W.  R.,  789 ;  see  Clark  vs.  English,  82  S.  W. 
R.,  325;  84  S.  W.  R.,  839.  However,  as  we  will  hereafter  see, 
certain  character  of  liens  must  be  respected  in  the  sale  of  property 
to  raise  the  allowance. 

The  allowance  to  a  second  wife  must  be  taken  out  of  the  bus- 
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band's  estate;  either  his  separate  or  community  interest.  Hoff- 
man vs.  Hoffman,  79  T.,  192-193,  and  authorities  cited;  King  vs. 
Gilleland,  60  T.,  271 ;  Crocker  vs.  Crocker,  46  S.  W.  R.,  871 ;  Cleft 
vs.  Kaufman,  60  T.,  67.  The  community  interest  of  children  by 
the  former  wife  is  really  no  part  of  the  estate  of  the  deceased  hus- 
band, except  in  so  far  as  it  may  be  necessary  to  pay  the  community 
debts  of  the  first  marriage.  Id.;  Redding  vs.  Boyd,  64  T.,  498; 
Clemmons  vs.  Clemmons,  45  S.  W.  R.,  200;  Harmon  vs.  Bynum, 
40  T.,  326. 

It  may  be  taken  out  of  insurance  money  payable  to  the  estate, 
but  not  when  payable  to  a  creditor  as  his  interest  may  appear,  if 
the  indebtedness  is  equal  or  greater  than  the  value  of  the  policy. 
44  S.  W.  R.,  610;  92  T.,  587. 

What  Liens  Affect  This  Allowance. 

By  Article  2044  it  is  provided  that  this  allowance  shall  be  paid 
in  preference  to  all  other  debts  or  charges  against  the  estate,  except 
expeiises  of  last  sickness  and  funeral  expenses.  See  Article  2061 
providing  that  expenses  of  last  sickness  and  funeral  expenses  are 
superior  to  this  allowance  if  presented  in  the  time  required,  which, 
by  Article  2069,  is  fixed  at  sixty  days  from  grant  of  letters. 

While  these  articles  give  to  this  allowance  priority  to  all  other 
debts  and  charges  against  the  estate,  except  expenses  of  last  sick- 
ness, etc.,  yet  there  are  exceptions  other  than  those  expressed  in 
the  statute: 

1.  Property  upon  M'hich  exists  a  vendor^s  lien,  whether  the  lien 
be  reserved  in  the  deed  or  a  pure  vendor's  lien  created  by  equity  to 
secure  the  payment  of  purchase  money,  such  property  can  not  be 
sold  or  utilized  to  pay  this  allowance.  Toulerton  vs.  Mahncke,  32 
S.  W.  R.,  329 ;  Zieschang  vs.  Helmke,  84  S.  W.  R.,  439,  and  au- 
thorities cited. 

2.  A  tax  lien  has  preference  over  the  claim  for  allowance.  State 
vs.  Jordan,  60  S.  W.  R.,  1008.  Article  5175a  was  construed  and 
held  not  to  affect  the  prior  lien  of  taxes  due  upon  the  estate  of  the 
deceased. 

3.  Pledged  property  can  not  be  used  as  a  part  of  the  allowance. 
Pulton  vs.  Bank,  62  S.  W.  R.,  84-86. 

While  under  the  statute  an  administrator  is  entitled  to  posses- 
sion of  the  estate  as  it  existed  upon  the  date  of  the  death  of  the  tes- 
tator or  intestate,  yet  there  is  nothing  in  the  statute  authorizing 
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the  recovery  of  possession  of  property  disposed  of  by  the  deceased 
in  his  lifetime,  who,  if  living,  would  not  have  been  entitled  to  the 
possession  without  paying  the  amount  for  which  the  property  was 
pledged.    Andrews  vs.  Ins.  Co.,  92  T.,  588. 

With  the  exceptions  above  stated,  it  seems  the  statute  has  been 
strictly  enforced,  and  the  presence  of  landlord's  liens,  deeds  of 
trust  and  mortgages  have  been  no  bar  to  using  the  property  upon 
which  these  liens  exist  to  satisfy  the  order  for  the  year's  allowance 
to  the  widow  and  children.  84  S.  W.  R.,  843 ;  74  S.  W.  R.,  779 ; 
33  S.  W.  R.,  663. 

In  King  vs.  Battaglia,  84  S.  W.  R.,  843,  it  is  said  that  it  is  well 
settled  that  a  deed  of  trust  given  by  a  married  woman  and  her  hus- 
band does  not,  when  the  estate  is  insolvent,  deprive  her  of  the 
I  right  to  have  the  proceeds  of  the  sale  under  the  deed  of  trust  ap- 
*^  plied  to  the  allowance  for  herself  and  children  for  a  year's  support. 
^^45  S.  W.  R.,  377;  79  T.,  193.     This  opinion,  however,  takes  no 
^    notice  of  Article  2053,  forbidding  property  to  be  set  aside  to  the 
^^  widow  or  children  upon  which  a  lien  has  been  created  by  the  joint 
^    act  of  'husband  and  wife.    This  article  will  be  discussed  further  on, 
^    so  I  pass  on  to  Article  2041,  providing  to  whom  the  allowance  shall 
be  paid,  and  to  Article  2045,  providing  the  proportion  to  be  paid 
to  the  widow  and  children. 

To  Whom  Allowance  to  Be  Paid, 

Article  2041  provides  that  the  allowance  is  to  be  paid : 

1.  To  the  widow,  if  there  be  one,  for  the  use  of  herself  and 
minor  children  if  such  children  be  hers.  Lockhart  vs.  White,  18 
T.,  109 ;  see  Alston  vs.  Ulman,  39  T.,  158 ;  Wooley  vs.  Sullivan, 
92  T.,  35 ;  Nelson  vs.  Lyster,  74  S.  W.  R.,  54 ;  not  grandchildren, 
107  S.  W.  R.,  140. 

2.  If  she  is  not  the  mother  of  the  minor  children,  or  not  the 
mother  of  some  of  them,  then  the  portion  going  to  those  of  whom 
she  is  not  the  mother  shall  be  paid  to  the  guardian  or  guardians 
of  such  minors. 

3.  If  there  be  no  widow,  then  the  whole  allowance  shall  be  paid 
to  the  guardian  or  guardians  of  such  children. 

This  article  is  self-explanatory  and  needs  no  comment. 
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How  Allowance  Is  Apportioned, 

By  Article  2045  the  allowance  is  to  be  paid  as  follows : 

1.  When  both  widow  and  minor  children,  the  widow  is  entitled 
to  one-half  and  the  minor  children  one-half. 

2.  If  no  children,  the  widow  receives  the  whole. 

3.  If  no  widow,  the  minor  children  shall  receive  the  whole.  See 
Wooley  vs.  Sullivan,  45  S.  W.  R.,  380. 

Minor  children  do  not  include  grandchildren.  Wilkins  vs.  Briggs, 
107  S.  W.  R.,  140. 

What  Interest  Is  Taken. 

We  have  seen  that  the  authorized  allowance  is  no  part  of  the 
estate  as  assets  and,  therefore,  when  set  aside  vests  absolutely  in 
the  beneficiaries,  Scott  vs.  Cunningham,  60  T.,  566;  Wooley  vs. 
Sullivan,  45  S.  W.  R.,  380,  381 ;  Mitchell  vs.  Harrison;  32  T.,  332 ; 
and  they  can  not  be  deprived  of  this  right  except  upon  conditions 
heretofore  stated.  As  said,  this  right  is  absolute,  whether  the  estate 
be  solvent  or  insolvent,  because,  under  all  circumstances,  this  yearns 
allowance  is  exempt  .from  distribution  should  the  estate  be  solvent. 
Green  vs.  Crow,  17  T.,  187;  Runnels  vs.  Runnels,  27  T.,  519. 
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CHAPTER  XL. 

SETTING  ASIDE  EXEMPTIONS  TO  WIDOW  AND  CHILDREN. 

By  Article  2046  it  is  provided  that  at  the  first  term  of  the  court 
after  an  inventory,  appraisement  and  list  of  claims  have  been  re- 
turned it  shall  be  the  duty  of  the  court,  by  an  order  entered  on 
the  minutes,  to  set  apart,  for  the  use  and  benefit  of  the  widow,  the 
minor  children  and  unmarried  daughters  remaining  with  the  fam- 
ily of  the  deceased,  all  such  property  of  the  estate  as  may  be  exempt 
from  execution  or  forced  sale  by  the  Constitution  and  laws  of  the 
State,  with  the  exception  of  any  exemption  of  one  year's  supply 
of  provisions.  This  article  corresponds  with  the  Act  of  ld^8, 
except  the  words  "unmarried  daughters,'^  etc.,  which  was  incor- 
porated in  the  Act  of  1876. 

By  the  article  the  probate  court  is  empowered  to  set  aside  the 
homestead,  and  such  personal  property  in  kind  as  is  set  forth  in 
Article  2395,  to  the  beneficiaries  named,  provided  the  articles  be 
among  the  effects  of  the  deceased. 

By  Article  2047  it  is  provided  that  in  case  there  should  not  be 
among  the  effects  of  the  deceased  all  or  any  of  the  specific  articles 
so  exempted,  it  shall  be  the  duty  of  the  court  to  make  a  reasonable 
allowance  in  lieu  thereof  to  be  paid  to  such  widow  and  children, 
or  such  of  them  as  there  may  be,  as  hereinafter  directed. 

Let  us  first  take  up  the  duty  of  the  executor  or  administrator  in 
setting  aside  the  articles  of  personal  property  exempted  by  law 
from  forced  sale.  As  stated,  these  exempted  articles  are  all  set 
forth  in  Article  2395. 

If  all  of  the  articles  are  present  it  is  clearly  the  intent  of  the 
f^tatute  that  thev  are  to  be  set  aside  without  reference  to  the  value. 
Cooper  vs.  Pierce,  74  T.,  526;  Moore  vs.  Owsley,  37  T.,  603; 
Fowler  vs.  Gilmore,  30  T.,  433;  and  while  a  liberal  construction 
has  been  given  to  the  act,  yet  there  are  conditions  under  which 
exempted  articles  named  may  become  assets  subject  to  creditors, 
as  a  lawyer^s  library  or  law  office,  if  he  had  abandoned  his  pro- 
fession before  his  death,  Cooper  vs.  Pierce,  74  T.,  539 ;  but  other- 
wise, if  a  practicing  lawyer  at  the  time  of  his  death.  Fowler  vs. 
Gilmore,  30  T,,  433. 
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So  where  a  mechanic  abandons  his  trade  his  tools  would  not  be 
exempt.    Willis  vs.  Morris,  66  T.,  628. 

No  Part  of  Estate. 

This  exempt  property  forms  no  part  of  the  estate  as  long  as  a 
constituent  member  of  the  family  exists.  McGowne  vs.  Zimple- 
man,  53  T.,  482 ;  Scott  vs.  Cunningham,  60  T.,  568 ;  Leaverton  vs. 
Leaverton,  40  T.,  223;  but  exempt  property  set  aside  to  a  widow 
becomes  subject  to  her  debts  upon  her  death  if  there  be  no  one  sur- 
viving entitled  to  the  exemption.  Cameron  vs.  Morris,  83  T.,  17; 
West  vs.  West,  29  S.  W.  R.,  244;  Allen  vs.  Ashburn,  65  S.  W. 
R.,  47 ;  Wilkins  vs.  Briggs,  107  S.  W.  R.,  136. 

Who  Are  the  Beneficiaries? 

Having  seen  to  whom  the  allowance  is  to  be  apportioned  and 
paid,  let  us  now  see  who  are  not  entitled  though  members  of  the 
family. 

It  can  not  be  set  aside  to  adult  children  other  than  unmarried 
daughters.  Givens  vs.  Hudson,  64  T.,  471 ;  Rev.  Stats.,  Art.  2046. 
Thus,  adult  males,  or  one  who  has  been  emancipated  by  law  though 
living  with  the  family,  can  not  be  beneficiaries. 

A  mother  and  sister  living  with  unmarried  son  can  not  claim 
these  exemptions  as  against  creditors.  Roots  vs.  Robertson,  55  S.  W. 
R.,  308;  48  T.,  471,  but  widow  living  with,  and  sole  heir  of,  her 
widowed  mother  is  entitled  to  homestead  and  exemptions.  Krueger 
vs.  Wolf,  33  S.  W.  R.,  663;  Childers  vs.  Henderson,  76  T.,  664; 
82  T.,  192.  Minor  children,  whether  they  be  children  of  the  first 
or  second  wife  and  wliotbor  thov  11  vo  with  the  second  wife  or  not, 
are  entitled  to  the  exemptions.  76  S.  W.  R.,  213.  Not  grandchil- 
dren. Clark  vs.  Goins,  23  S.  W.  R.,  703,  contra,  is  now  overruled. 
Wilkins  vs.  Briggs,  107  S.  W.  R.,  140. 

Again,  in  Lockhart  vs.  White,  18  T.,  102,  it  was  held  that  where 
deceased  left  a  widow  and  minor  child,  creditors  could  not  resist 
the  exemption  because  the  widow  was  not  the  lawful  wife  of  de- 
ceased, because  if  she  was  not  entitled  to  it  the  child  was,  and 
creditors  could  derive  no  advantage  from  opposing  it.  Nor  can  it 
be  defeated  by  showing  widow  indebted  to  estate.  T^eaverton  vs. 
Leaverton,  40  T.,  223,  but  see  17  T.,  137. 

In  Glasscock  vs.  Stringer,  33  S.  W.  R.,  678,  the  minor  children 
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of  a  son  of  the  decedent  were  not  entitled  to  exemptions  where  such 
son's  family  were  not  constituents  of  the  family  of  the  deceased. 
Phillips  vs.  Price,  34  S.  W.  R.,  784. 

In  Alston  vs.  Ullman,  39  T., -158,  exemptions  were  denied  to 
the  family  of  a  non-resident  decedent.  See  also  Green  vs.  Crow, 
17  T.,  181,  if  decedent's  domicile  was  in  Texas,  it  matters  not 
whether  the  widow  and  children  have  abandoned  the  State,  or  in- 
tend to  abandon  it  as  soon  as  the  allowance  is  set  aside. 
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CHAPTER  XLI. 

ALLOWANCE  IN  LIEU  OF  EXEMPT  PROPERTY. 

We  have  seen  by  Article  3047  that  where  there  is  not  among  the 
effects  all  or  any  of  the  specific  articles  so  exempted,  it  shall  be  the 
duty  of  the  court  to  make  a  reasonable  allowance  in  lieu  thereof  to 
be  paid  to  such  widow  and  children,  or  such  of  them  as  there  may 
be;  but  by  Article  2048  it  is  provided  that  the  allowance  in  lieu 
of  exempted  property  shall  not  exceed  -five  hundred  dollars. 

We  have  seen  that  if  the  exempted  property  exists  in  kind  it  is 
set  aside  without  reference  to  the  value,  but  an  allowance  in  lieu 
of  any  or  all  the  exemptions,  excluding  the  homestead,  is  limited 
to  five  hundred  dollars. 

An  amount  not  to  exceed  five  hundred  dollars  may  be  allowed  if 
any  of  the  exempted  articles  do  not  exist  in  kind.  As  this  article 
is  clearly  intended  to  protect  creditors,  it  is  incumbent  on  the  ad- 
ministrator or  executor  to  exercise  their  discretion  with  this  intend- 
ment in  view.  You  can  not  deduct  from  the  five  hundred  dollars 
the  value  of  any  article  set  aside  that  exists  in  kind,  but  at  the  same 
time  it  is  not  intended  that  the  entire  five  hundred  dollars  is  to  be 
allowed  without  reference  to  the  number  of  the  articles  found  in 
the  estate  and  turned  over  to  the  beneficiaries.  Cooper  vs.  Pierce, 
74  T.,  526;  Boss  vs.  Smith,  44  T.,  398;  see  Mabry  vs.  Ward,  50 
T.,  404;  Terry  vs.  Terry,  39  T.,  314;  Hoffman  vs.  Hoffman,  79 
T.,  191;  Crocker  vs.  Crocker,  46  S.  W.  R.,  870. 

Out  of  What  Property  Taken. 

We  have  already  discussed  how  the  yearns  allowance  is  to  be  paid, 
and  the  authorities  there  cited  are  pertinent  to  setting  aside  the 
allowance  in  lieu  of  exemptions  authorized  by  Article  2047. 

By  Article  2050  the  allowance  shall  be  made  either  in  money 
out  of  the  funds  of  the  estate  in  the  hands  of  the  administrator  or 
in  any  property  of  the  estate  which  such  widow  or  children,  if  of 
age,  or  their  guardian  if  minors,  may  select  at  the  appraisement 
or  a  part  thereof  or  both. 

By  Article  2052,  if  there  be  no  property  that  the  widow  or  chil- 
dren will  take,  or  no  funds  or  sufficiency  of  either  to  satisfy  such 
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allowance  or  any  part  thereof,  it  shall  be  the  duty  of  the  judge, 
on  application  in  writing  of  such  widow  and  ghildren,  to  order  a 
sale  of  so  much  of  the  estate  as  will  be  necessary  to  make  the 
allowance  or  part  thereof,  but  the  allowance  should  be  taken  out 
of  the  entire  estate  of  the  decedent,  Cleft  vs.  Kaufman,  60  T.,  66, 
not  primarily  liable  to  liens  to  which  precedence  has  been  given 
by  statute. 

Where  the  family  left  consists  of  the  wife  of  a  second  marriage 
and  minor  children  and  unmarried  daughters  of  the  first  wife,  the 
allowance  can  not  be  taken  from  the  community  interest  of  the 
children  for  the  benefit  of  the  second  wife  or  her  children,  if  any; 
as  said,  it  must  be  taken  wholly  from  the  husband's  estate.  HoflE- 
man  vs.  Hoffman,  79  T.,  193 ;  Redding  vs.  Boyd,  64  T.,  498 ;  Mc- 
Dougal  vs.  Bradford,  80  T.,  558;  Gillian  vs.  Null,  58  T.,  299; 
West  vs.  West,  29  S.  W.  R.,  244;  King  vs.  Gilleland,  60  T.,  271; 
Harmon  vs.  Bynum,  40  T.,  326. 

Out  of  Insurance. 

Where  a  policy  of  insurance  on  life  of  husband  is  made  pay- 
able to  a  creditor  as  his  interest  may  appear,  only  the  excess  can 
be  used  to  provide  allowances  in  lieu  of  exemptions  or  homestead. 
Andrews  vs.  Ins.  Co.,  44  S.  W.  R.,  610;  92  T.,  584,  and  authorities; 
Fulton  vs.  National  Bank,  62  S.  W.  R.,  962. 

What  Liens  Control. 

I  have  already  discussed  what  liens  control  the  allowance  for  the 
year's  support,  to  which  reference  is  here  made  because  the  authori- 
ties there  cited  apply  to  the  matter  now  to  be  discussed. 

I  now  take  up  the  effect  of  encumbrances  upon  property  sought 
to  be  set  aside  as  exemptions  on  homestead,  or  allowances  in  lieu 
thereof  under  Articles  2046  and  2047. 

By  Article  2061  it  is  provided  that  the  exempted  property,  other 
than  the  homestead  or  any  allowance  made  in  lieu  thereof,  shall 
be  liable  for  the  payment  of  funeral  expenses  and  expenses  of  last 
sickness  when  presented  within  the  time  prescribed  therefor,  but 
such  property  shall  not  be  liable  for  any  other  debts. 

By  Article  2069  these  expenses  of  last  sickness  and  death  must 
be  presented  to  the  administrator  or  executor  within  sixt}^  days 
after  the  grant  of  letters  or  they  lose  the  preference  given  in 
Article  2061. 
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So  far  there  woul4  be  no  difficulty  in  determining  the  preference 
given  to  these  exemptions,  or  the  allowance  in  lieu  thereof,  were 
it  not  for  Article  2053,  which  provides  that  no  property  upon  which 
liens  have  been  given  by  the  husband  and  wife  and  acknowledged 
in  a  manner  legally  binding  on  the  wife  to  secure  creditors,  or  upon 
which  a  vendor's  lien  exists,  shall  be  set  aside  to  the  widow  or  chil- 
dren as  exempted  property  or  appropriated  to  make  up  the  allow- 
ances in  lieu  thereof  until  the  debts  secured  by  these  liens  are  first 
discharged. 

Thus  we  see  that  in  addition  to  the  preferences  given  to  funeral 
expenses  and  expenses  of  the  last  sickness,  we  have  a  preference 
given  to  vendor's  liens  and  all  character  of  liens  on  the  property 
of  the  estate  that  have  been  executed  by  the  husband  and  formally 
acknowledged  by  the  wife  in  accordance  with  the  statute  in  such 
cases  made  and  provided.  Fossett  vs.  McMahon,  86  T.,  652 ;  Leslie 
vs.  Elliott,  64  S.  W.  R.,  1037;  Fulton  vs.  Bank,  62  S.  W.  R.,  86; 
see  also  39  S.  W.  R.,  129 ;  26  S.  W.  R.,  979 ;  41  S.  W.  R.,  79 ; 
Toulerton  vs.  Mahncke,  32  S.  W.  R.,  239. 

Again,  landlords'  liens  have  been  declared  superior.  Champion 
vs.  Shumate,  90  T.,  601.  So  State  liens  for  taxes.  60  S.  W.  R., 
1008. 

On  the  other  hand,  no  lien  other  than  vendor's  liens  or  liens 
created  by  the  husband  in  his  lifetime  on  property,  not  joined  by 
his  wife,  as  above  stated,  or  landlords'  liens  or  tax  liens,  affect  the 
right  of  the  executor  or  administrator  to  appropriate  the  property 
for  the  purposes  and  to  the  persons  designated  in  Article  2046. 

In  a  word,  the  right  of  the  surviving  wife,  minor  children  and 
unmarried  daughters  to  the  exemptions  provided  for  is  superior  to 
all  liens  on  the  property  of  the  estate  not  arising  or  created  under 
the  conditions  stated  in  Articles  2053  and  2061.  See  authorities 
above;  Ford  vs.  Sims,  93  T.,  589;  Leslie  vs.  Elliott,  64  S.  W.  R., 
1039;  Hoffman  vs.  Hoffman,  79  T.,  197-198,  and  authorities  cited; 
Griffin  vs.  Maxey,  58  T.,  214;  Wade  vs.  Freeze,  71  S.  W.  R.,  69; 
Horn  vs.  Arnold^  52  T.,  164,  292;  33  S.  W.  R.,  668;  50  T.,  411 ;  61 
S.  W.  R.,  137;  Giddings  vs.  Crosby,  24  T.,  299;  Mayham  vs. 
Reviere,  47  T.,  361.  See  Champion  vs.  Shumate,  39  S.  W.  R.,  129, 
excepting  lien  for  rent. 

Of  course  it  does  not  affect  rights  of  third  persons  claiming  an 
interest  in  the  property,  Lee  vs.  Mortgage  Co.,  61  S.  W.  R.,  137- 
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138;  Sims  vs.  Hixon,  65  S.  W.  R.,  37,  and  authorities  cited;  76  T., 
522,  or  pledged  property.    Fulton  vs.  Bank,  62  S.  W.  R.,  86. 

It  is  not  intended  to  say  that  the  existence  of  these  liens  which 
are  given  preference  over  the  exemptions  prevents  the  executor  or 
administrator  from  setting  it  aside,  but  it  is  set  aside  subject  to 
the  encumbrance  with  the  equity  of  redemption  in  the  beneficiaries. 
Harrison  vs.  Oberthier,  40  T.,  385;  see  Hensel  vs.  International 
Loan  Assn.,  20  S.  W.  R.,  116;  Fosset  vs.  McMahan,  86  T.,  652- 
654;  Leslie  vs.  Elliott,  64  S.  AV.  R.,  1039. 

But  there  has  been  some  discussion  as  to  the  effect  of  Article 
2053  in  setting  aside  exempt  property,  or  an  allowance  in  lieu 
thereof.  Upon  the  one  side  it  has  been  contended  that  this  article 
only  applied  to  solvent  estates,  while  on  the  other  the  contention 
is  that  it  applies  to  insolvent  estates  also. 

In  Krueger  vs.  Wolf,  33  S.  W.  R.,  668,  it  is  clearly  decided  that 
Article  2053  only  applies  to  solvent  estates.  Wolf  held  a  deed  of 
trust  to  secure  a  note  given  by  deceased  on  property  set  aside  as 
exempt;  the  estate  was  insolvent.  The  lienholder  sought  to  enforce 
his  lien  against  the  claim  for  allowance;  it  was  held  the  deed  of 
trust  could  not  be  enforced  as  the  article  only  applied  to  solvent 
estates,  and  unless  the  lien  was  for  purchase  money,  taxes  or  im- 
provements on  the  property,  it  was  subject  to  the  allowance  in  lieu 
of  exemptions.  Champion  vs.  Shumate,  90  T.,  599 ;  Heatherly  vs. 
Little,  41  S.  W.  R.,  79;  12  T.  C.  A.,  167. 

On  the  other  hand,  in  Ford  vs.  Sims,  57  S.  W;  R.,  21,  the  Su- 
preme Court  held  that  Article  2053  was  a  valid  exercise  of  legis- 
lative  power  and  not  in  conflict  with  Article  16,  Section  52,  of  the 
Constitution,  declaring  how  the  homestead  shall  descend.  That 
where  the  lien  had  been  created  as  stated  in  Article  2053,  it  could 
not  be  made  available  as  a  homestead,  or  to  satisfy  allowances  in 
lieu  thereof,  or  of  exemptions,  free  from  the  lien  thus  created.  It 
was  further  stated  that  the  question  had  not  been  passed  upon 
before  except  incidentally  in  58  T.,  214,  and  79  T.,  196.  That, 
finding  no  constitutional  objection,  the  article  must  be  enforced  by 
the  courts.  In  this  case  the  estate  was  insolvent.  No  notice  seems 
to  have  been  taken  of  Krueger  vs.  Wolf,  supra,  although  they  had 
refused  a  writ  of  error.  Wade  vs.  Freeze,  71  S.  W.  R.,  69;  Ball 
&  Co.  vs.  Lowell,  56  T.,  591. 

In  Parlin  &  Co.  vs.  Davis  Estate,  74  S.  W.  R.,  951,  this  article. 
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2053^  was  held  to  apply  to  insolvent  estates.  A  writ  of  error  was 
refused  in  tliis  case. 

It  will  be  seen  that  the  language  of  the  article  not  only  applies 
to  vendor's  liens  which  are  applicable  only  to  real  estate,  but  to 
any  lien  on  any  character  of  property  which  had  been  given  by  the 
husband  and  wife,  and  to  which  she  had  attached  her  separate 
acknowledgment,  falls  clearly  within  the  statute. 

In  Parlin  &  Co.  vs.  Davis  Estate  the  chattel  mortgage  had  been 
given  by  the  husband  upon  the  buggy  sought  to  be  set  aside  to  the 
widow  in  which  she  had  not  joined,  and  the  court  correctly  classed 
it  as  an  ordinary  lien,  which  would  not  take  precedence  of  the 
allowance. 

The  language  of  the  court,  "that  to  be  an  impediment  to  the 
court's  power  to  set  aside  the  property  as  an  allowance  in  an  in- 
solvent  estate,  the  lien  must  be  a  vendor's  lien,"  is  incorrect.  The 
vital  element  in  deeds  of  trust  and  other  contract  liens,  which  pre- 
vents the  court  from  setting  aside  property  thus  encumbered  free 
from  the  encumbrances,  rests  upon  the  fact  that  the  lien  was 
created  by  husband  and  wife  and  acknowledged  by  the  wife  in  a 
manner  legally  binding  upon  her. 

But  there  are  exceptions  to  the  rule  that  liens  created  as  above 
stated  are  an  absolute  impediment  to  the  court's  power  to  set  aside 
the  property  upon  which  the  lien  rests  either  as  exempt  or  in  lieu 
of  exempt  property : 

1.  There  is  no  question  as  before  stated  the  property  may  be 
set  aside  burdened  with  the  lien.  Fosset  vs.  McMahan,  86  T.,  652- 
654;  Leslie  vs.  Elliott,  (U  S.  W.  R,  1039. 

2.  While  the  lien  may  be  valid,  yet  if  the  claim  it  secures  is  not 
presented  for  approval  and  acceptance  during  the  administration 
of  the  estate,  and  as  is  directed  by  the  statutes  authorizing  the  pres- 
entation of  claims  for  acceptance  and  approval,  then  the  property 
upon  which  the  encumbrance  rests  to  secure  the  claim  becomes  freed 
from  the  lien,  Tiboldi  vs.  Palms,  78  S.  W.  R.,  726 ;  79  S.  W.  R.,  23, 
and  authorities;  32  S.  W.  R.,  239,  and  may  be  set  aside  for  exemp- 
tion purposes  as  unencumbered. 

3.  The  priority  given  by  statute,  which  is  in  effect  a  statutory 
lien  to  secure  the  pa}Tnent  of  the  expenses  of  last  sickness  and 
death,  is  lost  by  failure  to  present  the  claim  vnthin  sixty  days  from 
granting  letters  of  administration.     Rev.  Stats.,  Arts.  2061-2069. 

4.  While  a  vendor's  lien  is  specifically  stated  as  an  impediment 
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to  the  court's  power  to  act  in  setting  aside  exemptions,  yet  where 
the  vendor's  lien  notes  have  been  assigned  without  conveying  the 
title  of  the  vendor  to  the  assignee,  the  notes  lose  the  priority  of 
lien  and  are  treated  as  any  other  ordinary  lien  in  setting  aside 
exemptions,  etc.,  or  allowances  in  lieu  thereof.  Toulerton  vs. 
Mahncke,  32  S.  W.  R.,  238. 


J 
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CHAPTEE  XLII. 

TO  WHOM   EXEMPTED  PROPEBTY  DELIVERED. 

By  Article  2049  the  exempted  property  set  aside  to  the  widow 
and  children  shall  be  delivered  without  delay : 

1.  If  there  be  a  widow  and  no  children,  or  if  the  children  are 
the  children  of  the  widow,  then  the  whole  of  the  exemptions  shall 
be  delivered  to  the  widow. 

2.  If  there  be  children  and  no  widow  the  exemptions  must  be 
delivered  to  the  children,  if  of  age,  or  the  guardian,  if  minors;  or 
the  exempt  property  may  be  equally  divided  among  them,  except 
the  homestead. 

3.  If  there  be  children  of  the  deceased  and  not  the  children  of 
the  widow,  the  share  in  such  exempted  property,  except  the  home- 
stead, shall  be  delivered  to  such  children  if  of  age,  or  to  the  guard- 
ian if  minors,  or  may  be  equally  divided  between  them. 

4.  In  all  cases  the  homestead  shall  be  delivered  to  the  widow^ 
or  if  none,  to  the  guardian  of  the  minor  children  and  unmarried 
daughters  if  any  living  with  the  family.    107  S.  W.  E.,  138. 

By  Articles  2050  and  2051  it  is  provided  that  if  allowances  are 
made  in  lieu  of  exempted  property,  it  shall  be  paid  in  money  out 
of  funds  that  may  come  to  the  hands  of  the  administrator  or 
executor,  or  in  any  property  of  the  deceased  that  such  widow  or 
children,  if  they  be  of  lawful  age,  or  their  guardian  if  they  be 
minors,  may  choose  to  take  at  the  appraised  value,  or  a  part  thereof, 
or  both,  as  they  may  select,  and  it  shall  be  delivered  as  follows : 

1.  If  there  be  a  widow  and  no  children  the  whole  is  to  be  paid 
to  the  widow. 

2.  If  there  be  children  and  no  widow,  the  whole  is  to  be  paid 
to  the  children  if  of  age,  or  the  guardian  if  minors,  or  to  be  equally 
divided  among  them. 

3.  If  there  be  a  widow  and  children  of  the  widow,  the  whole 
is  to  be  paid  to  the  widow;  but  if  she  be  not  the  mother  of  such 
children  then  one-half  to  be  paid  to  such  widow  and  the  other  half 
to  such  children  if  they  be  of  lawful  age,  but  if  minors  then  to 
their  guardian,  or  it  may  be  equally  divided  among  them. 

By  Article  2052  it  is  provided  that  if  there  be  no  property  of 
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the  estate  that  the  widow  and  children  are  willing  to  take  in  lieu 
of  the  exemptions,  and  no  funds  out  of  which  the  allowance  can  be 
paid^  then  upon  the  application  of  such  widow  and  children  to  the 
county  judge,  it  shall  be  his  duty  to  order  the  sale  of  property 
sufficient  to  make  up  the  authorized  allowance,  or  part  thereof  as 
may  be  required ;  subject,  however,  to  the  liens  heretofore  discussed 
in  construing  Articles  2053  and  2061.  Sims  vs.  Hixon,  65  S.  W. 
R.,  37;  Parlin  &  Co.  vs.  Davis  Estate,  74  S.  W.  R.,  952;  Hoffman 
vs.  Hoffman,  79  T.,  192 ;  Mabry  vs.  Ward,  50  T.,  410 ;  Ball  &  Co. 
vs.  Lowell,  56  T.,  590.  The  cases  throw  light  upon  the  statutes, 
but  the  directions  are  so  plain  that  very  little  commenting  is 
needed. 

It  is  proper  to  here  call  your  attention  to  the  fact  that  the  right 
of  the  widow  and  children  to  these  exemptions  is  not,  like  year's 
allowance,  defeated  by  ownership  of  separate  property  sufficient  for 
support,  Mabry  vs.  Ward,  50  T.,  411;  Ball,  Hutchins  &  Co.  vs. 
Lowell,  56  T.,  590-591;  but,  as  said,  the  evident  object  of  the 
statute  was  to  continue  to  the  widow  and  children  that  protection 
which  the  policy  of  the  law  threw  around  the  husband,  and  further 
by  exempting  certain  property  from  forced  sale.  It  is  a  fixed  right 
which  can  not  be  defeated  by  the  failure  of  the  court  to  set  it  apart 
or  make  the  substituted  allowance. 

There  may  be,  as  in  the  case  of  Little  vs.  Birdwell,  27  T.,  689, 
such  delay  in  asking  for  the  exemptions  on  an  allowance  in  lieu 
thereof,  as  where  the  estate  is  about  to  be  partitioned,  that  the 
court  may  decline,  because  the  estate  being  solvent  the  statute 
directs  such  property  to  be  included  in  the  partition,  as  we  will 
hereafter  see;  but,  as  said  in  the  case,  the  refusal  to  set  aside 
exemptions  under  these  conditions  would  not  be  because  of  any 
supposed  forfeiture  by  reason  of  the  delay. 

Can  Not  Prevent  by  Will, 

Again,  a  testator  can  enforce  no  barrier  to  the  assertion  of  this 
claim  and  the  enforcement  of  these  statutes  by  any  disposition  he 
may  make  of  the  property  of  the  estate  by  will,  Runnels  vs.  Run- 
nels, 27  T.,  519,  unless  in  the  case  of  the  widow  where  she  has 
taken  under  the  will  the  provisions  made  for  her.  Trousdale  vs. 
Trousdale,  85  T.,  756 ;  Nelson  vs.  Lyster,  74  S.  W.  R.,  55 ;  Little 
vs.  Birdwell,  27  T.,  689 :  Hall  vs.  Fields,  81  T.,  553 ;  Lee  vs.  Mc- 
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Farland,  46  S.  W.  R.,  281.  However,  this  could  not  affect  the  right 
of  children  not  the  children  of  the  widow  to  their  interest  in  exemp- 
tions. See  Wooley  vs.  Sullivan,  92  T.,  35-37 ;  Wilson  vs.  Brinker, 
76  S.  W.  B.,  213.  These  allowances  are  creatures  of  statute  and 
wholly  independent  of  the  will  of  the  testator  except  as  above 
stated.  Wooley  vs.  Sullivan,  92  T.,  36;  Zwerneman  vs.  Rosen- 
berg, 76  T.,  522. 

What  Interest  in  the  Exemptions  Is  Taken, 

Let  us  assume  that  the  distribution  has  been  made  in  pursuance 
of  the  statute,  the  question  arises  what  interest  is  taken.  This 
depends  upon  whether  the  estate  is  solvent  or  insolvent,  and  is  con- 
trolled  by  Articles  2054  and  2055. 

By  Article  2054  the  exempted  property,  except  the  homestead, 
set  apart  to  the  widow  and  children  when  the  estate  is  solvent,  or 
an  allowance  in  lieu  thereof,  is  subject  to  partition  and  distribution 
in  the  final  settlement  of  the  estate;  that  is,  it  must  be  accounted 
for  in  the  respective  shares  of  the  beneficiaries  of  the  estate. 

By  Article  2055,  if  the  estate  be  insolvent,  the  exempted  prop- 
erty, except  the  homestead,  passes  absolutely  to  the  beneficiaries 
designated  in  the  statute,  and  shall  not  l)e  taken  for  any  of  the 
debts  of  the  estate  except  as  has  been  hereinbefore  set  forth. 
Krueger  vs.  Wolf,  33  S.  W.  R.,  633 ;  Horn  vs.  Arnold,  52  T.,  161 ; 
Scott  vs.  Cunningham,  60  T.,  566,  64 ;  Henderson  vs.  Ford,  46  T., 
628 ;  Reeves  vs.  Petty,  44  T.,  249 ;  Childers  vs.  Henderson,  76  T., 
66;  Wooley  vs.  Sullivan,  92  T.,  35;  Green  vs.  Crow,  17  T., 
180-181.    Wilkins  vs.  Briggs,  107  S.  W.  R.,  139-140. 

In  ascertaining  whether  the  estate  is  insolvent  or  not,  the  allow- 
ance for  one  years  support,  the  exempted  property,  or  the  allow- 
ance in  lieu  thereof  is  not  taken  into  consideration.  Rev.  Stats., 
Art.  2056 ;  Lumpkin  vs.  Nicholson,  10  T.  C.  A.,  108,  even  though 
no  application  has  been  made  to  set  the  exemptions  aside.  Childers 
vs.  Henderson,  76  T.,  667. 

Before  the  adoption  of  the  Constitution  of  1876,  Article  2055, 
as  we  shall  hereafter  see,  was  construed  to  give  the  absolute  title 
to  the  homestead  to  the  widow  and  children,  not  only  free  from 
the  debts  of  the  estate,  but  excluded  adult  heirs  of  the  deceased, 
not  within  the  purview  of  Article  2046,  from  inheriting  any  in- 
terest therein;  but  bv  Article  16,  Section  52,  and  Article  2062.  Rev. 
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Stats.,  it  was  provided  that  the  homestead  shall  descend  and  vest  in 
like  manner  as  other  real  property,  etc.  This  provision,  of  course, 
repealed  so  much  of  Article  2055  as  sought  to  make  the  title  to  the 
homestead  absolute  in  the  widow  and  children  where  the  estate  was 
insolvent,  but  did  not  affect  the  interest  taken  by  the  widow  and 
children  in  the  exemptions  or  allowance  in  lieu  thereof  provided 
in  Articles  2046  and  2047.    Cameron  vs.  Morris,  83  T.,  17. 
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CHAPTEE  XLIII. 

SETTING  APART  THE  HOMESTEAD. 

The  authority  of  the  probate  court  to  set  aside  the  homestead  or 
an  allowance  in  lieu  thereof  is  found  in  Articles  2046-2048, 
which  have  heretofore  been  fully  set  forth  and  need  not  be  re- 
peated here.  As  said  before,  the  articles  are  similar  to  Section  46 
of  the  Act  of  March  20,  1848,  except  that  "unmarried  daughters" 
was  not.  embodied  in  the  Act  of  1848,  and  the  earlier  decisions 
construing  the  Act  of  1848  may  be  appealed  to  for  a  proper  con- 
struction of  the  act. 

The  setting  aside  of  the  homestead  is  only  a  construction  of  the 
policy  of  the  State  to  protect  the  family  of  the  deceased  in  the 
enjoyment  of  the  property  which  was  protected  under  the  Consti- 
tution in  his  lifetime  from  forced  sale.  This  is  guaranteed  by 
Sections  50  and  51,  of  Article  16,  of  the  Constitution,  in  which 
it  is  declared  what  shall  constitute  the  homestead,  and  how  it  shall 
be  protected;  and  forbidding  any  character  of  lien  to  be  placed  upon 
it  during  the  existence  of  the  marriage  relation.  Ball,  Hutchins 
&  Co.  vs.  Lowell,  56  T.,  590-591 ;  Linares  vs.  Linares,  51  S.  W.  R., 
510;  Shippey  vs.  Hough,  47  S.  W.  R.,  672,  and  40  S.  W.  R.,  332; 
32  S.  W.  R.,  321 ;  44  T.,  614. 

Right  to  Homestead  Left  by  Deceased, 

When  the  husband  dies  leaving  a  homestead  it  must  be  set  aside, 
whether  suitable  or  not.    Foreman  vs.  Meroney,  62  T.,  727. 

In  Ragland  vs.  Rogers,  34  T.,  617,  it  was  decided  that  she  was 
not  held  to  the  identical  premises  occupied  as  a  homestead  before 
her  husband's  death,  but  she  had  the  right  of  selection  out  of  the 
entire  estate;  but  this  was  distinguished  in  McAllister  vs.  Farly, 
39  T.,  560,  and  ovemiled  in  Rogers  vs.  Ragland,  42  T.,  444;  46 
T.,  8,  when  this  roving  commission  of  the  widow  was  denied.  2 
Posey  U.  C,  297. 

Whether  the  court  sets  aside  the  homestead  or  not  is  immaterial 
so  far  as  the  right  of  the  widow  and  children  is  concerned  to  retain 
and  occupy  it.  Sossaman  vs.  Powell,  21  T.,  664;  Griffin  vs.  Maxey, 
58  T.,  213;  Mabry  vs.  Ward,  50  T.,  404;  Griffin  vs.  Harris,  88 
S.  W.  R.,  493;  74  S.  W.  R.,  951. 
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Business  Homestead. 

By  the  Constitution,  Section  51,  Article  16,  defining  the  home- 
stead in  a  city,  town  or  village,  the  lot  or  lots  used  for  the  pur- 
poses of  a  home  or  ad  a  place  of  business  of  the  head  of  the  family 
constitutes  the  homestead ;  but  the  question  arises,  what  is  the  effect 
of  the  death  of  the  head  of  the  family  on  the  business  homestead 
when  the  business  ceases?  The  question  was  directly  in  issue  in 
Clift  vs.  Kaufman,  60  T.,  68,  and  it  was  held  that  where  the  prop- 
erty was  his  place  of  business  at  the  time  of  his  death  it  passed  by 
operation  of  law  to  his  heirs,  as  did  the  balance  of  his  homestead; 
and  where  his  interest  in  the  property  was  only  an  undivided  in- 
terest, however  small,  it  may  utilize  in  making  up  an  allowance  in 
lieu  of  homestead.  Hill  vs.  Hill,  85  T.,  103 ;  White  vs.  Yates,  85 
S.  W.  R.,  47. 

In  King  vs.  Barter,  70  T.,  579,  it  is  said  that  no  distinction  can 
be  made  so  far  as  homestead  rights  are  concerned  between  the 
family  residence  in  a  city,  etc.,  and  the  place  of  business,  and  upon 
application  of  the  widow  to  set  aside  both  as  the  homestead  it  was 
granted,  and  order  was  affirmed.  Griffin  vs.  Maxey,  58  T.,  214. 
See  Evans  vs.  Pace,  51  S.  W.  B.,  1094. 

But  in  99  S.  W.  B.,  873,  it  is  held  that  a  business  homestead  is 
not  a  part  of  homestead  if  widow  does  not  carry  on  business. 

Application  to  Set  Aside  Homestead. 

While  the  widow  and  children  may  retain  and  occupy  the  home- 
stead until  set  aside,  yet  it  is  proper  by  motion  or  petition  to  make 
application  to  the  court  to  set  it  aside.  In  either  event  the  appli- 
cation must  show  a  prima  facie  case  making  it  the  duty  of  the 
court  to  set  it  aside  and  grant  the  order  asked  for,  as  said  in 
McLane  vs.  Paschal,  47  T.,  371 ;  no  formality  or  strict  rule  of  pro- 
cedure may  be  required,  yet  it  must  be  made  to  appear  from  the 
inventory  or  otherwise,  not  only  that  the  applicant  is  entitled,  but 
that  the  property  sought  to  be  set  aside  is  the  character  of  property 
that  may  be  set  aside  for  the  purpose.  Id. ;  Connell  vs.  Chandler, 
11  T.,  253. 

Order  Setting  Homestead  Aside. 

We  have  already  discussed  the  order  to  be  entered  in  setting  aside 
exemptions,  and  what  has  been  said  as  to  the  order  and  its  effect 
applies  to  the  homestead.    Bev.  Stats.,  Art.  2046;  47  T.,  371.    It 
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can  not  be  attacked  collaterally,  Fosset  vs.  McMahan,  74  T.,  548; 
30  S.  W.  K.,  964,  and  the  effect  of  the  order  is  to  withdraw  the 
property  from  the  estate.    Sims  vs.  Hixon,  65  S.  W.  B.,  36. 

Probate  Court  to  Set  Aside, 

The  probate  court  has  authority  to  determine  what  is  the  home- 
stead left  by  a  deceased  person.  Yarboro  vs.  Brewster,  38  T.,  409 ; 
Harrison  vs.  Oberthier,  40  T.,  388;  46  T.,  314,  and  its  jurisdiction 
is  exclusive  when  estate  is  administered  in  court,  60  S.  W.  B.,  434, 
and  to  determine  whether  it  be  on  the  separate  property  of  the  hus- 
band or  wife,  or  community  property  or  both;  it  should  be  set 
apart  to  be  used  as  a  home  as  long  as  the  survivor  choose  to  occupy 
it  as  such.  Ball  vs.  Lowell,  56  T.,  583-585 ;  Carter  vs.  Bandolph, 
47  T.,  376 ;  Bev.  Stats.,  Art.  2059. 

As  to  who  may  o^ti  the  property,  and  the  law  controlling  its 
final  disposition  after  it  has  ceased  to  be  a  home,  can  not  affect 
the  duty  of  the  court  to  set  aside  the  existing  homestead.  It  may 
be,  however,  that  neither  the  interest  of  the  deceased  husband  or 
the  surviving  wife  in  the  property  occupied  as  a  home  is  of  such 
character  that  the  survivor  may  retain  the  property  free  from  the 
interference  of  others ;  in  such  case  it  may  become  the  duty  of  the 
court  to  set  aside  an  allowance  in  lieu  of  homestead,  as  we  shall 
hereafter  see. 

The  discretion  of  the  court  in  setting  aside  the  homestead  will 
not  be  reviewed  unless  abused.  Garrison  vs.  Ferguson,  54  S.  W.  B., 
249:  nor  does  it  matter  that  the  two  hundred  acres  set  aside  out 
of  a  large  tract  covers  the  best  land,  Shippey  vs.  Hough,  47  S.  W. 
B.,  674,  and  authorities;  nor  that  the  tracts  making  up  the  two 
hundred  acres  are  separated,  Morgan  vs.  Morgan,  1  Posey,  400; 
Rev.  Stats.,  Art.  2043 ;  Badford  vs.  Lyons,  65  T.,  471 ;  71  T.,  683 ; 
1  T.  C.  A.,  157;  57  T.,  131;  Harrison  vs.  Oberthier,  40  T.,  388; 
Green  vs.  Cross,  17  T.,  180;  see  Hirshfield  vs.  Brown,  30  S.  W.  B., 
962 ;  GriflRn  vs.  Harris,  88  S.  W.  B.,  493 ;  69  T.,  379. 

The  power  as  above  stated  exists  except  where  the  estate  is  being 
administered  by  an  independent  executor.  Haby  vs.  Fuos,  25 
S.  W.  B.,  1121;  Bunnels  vs.  Bunnels,  27  T.,  521. 

To  Whom  Set  Aside, 

Article  2046  provides  that  the  homestead  must  be  set  aside  to  the 
widow;  minor  children  and  unmarried  daughters  remaining  with 
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the  family.  So  far  there  is  no  difficulty  in  determining  who  are 
the  beneficiaries,  where  the  persons  named  constituted  the  family 
of  the  deceased  at  the  time  of  his  death.  The  exemption  depends 
on  the  status  of  the  parties  claiming,  not  the  person  from  whom 
inherited,  Givens  vs.  Hudson,  64  T.,  471 ;  82  T.,  194;  107  S.  W.  K., 
131),  except  as  may  hereinafter  be  stated./  But  issues  have  been 
raised  as  to  right  of  the  widow  or  children  under  certain  condi- 
tions to  the  benefit  of  this  provision. 

Where  the  widow  had  voluntarily  abandoned  her  husband,  and 
was  living  apart  from  her  husband  at  the  date  of  his  death,  she  for- 
feits her  right  to  benefits  of  this  article,  Earle  vs.  Earle,  9  T.,  633 ; 
Sears  vs.  Sears,  45  T.,  559;  Yarboro  vs.  Brewster,  38  T.,  409; 
Duke  vs.  Reed,  64  T.,  713;  Newland  vs.  Holland,  45  T.,  107;  Cock- 
rell  vs.  Curtis,  83  T.,  105 ;  though  it  would  not  affect  her  interest 
in  his  separate  estate.    Cockrell  vs.  Curtis,  83  T.,  105. 

Of  course,  a  divorced  wife  could  not  assert  homestead  rights. 
Hall  vs.  Fields,  41  T.,  553,  but  the  district  court  in  granting  a 
divorce  may  dispose  of  the  use  of  the  homestead.  Kirkwood  vs. 
Domneau,  80  T.,  645 ;  34  S.  W.  E.,  103 ;  75  T.,  638. 

But  a  widow  is  entitled  to  the  homestead  whether  the  estate  be 
solvent,  17  T.,  180,  and  whether  she  had  ever  lived  with  her  hus- 
band in  the  homestead.  Henderson  vs.  Ford,  46  T.,  637 ;  Clements 
vs.  Lacy,  51  T.,  150;  Wheat  vs.  Ownes,  15  T.,  243;  Linares  vs. 
Linares,  51  S.  W.  R.,  510. 

Again,  she  is  entitled  to  the  homestead  where  she  has  been  forced 
to  live  apart  from  her  husband,  and  the  homestead  was  acquired 
by  the  husband  after  the  separation.  Linares  vs.  Linares,  51  S.  W. 
R.,  510,  and  53  S.  W.  R.,  579;  93  T.,  84. 

A  widow  does  not  forfeit  the  right  by  marrying  again.  Pressley 
vs.  Robinson,  57  T.,  460.  Nor  does  the  fact  she  had  a  homestead 
of  her  own  by  her  first  husband  debar  her  from  interest  in  the  home- 
stead of  her  second  husband.    Id. 

A  widow  who  joined  with  her  husband  in  a  conveyance  of  the 
homestead  to  the  children  can  not,  as  widow,  claim  another  home- 
stead as  against  creditors.    41  T.,  381-383. 

We  have  already  seen  that  the  widowed  daughter  living  with  her 
mother  is  entitled  to  the  benefit  of  the  personal  property  exempted 
or  an  allowance  in  lieu  thereof.  So  she  is  entitled  to  the  homestead 
interest   as   an   unmarried    daughter   designated   in   the   statute. 
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Krueger  vs.  Wolf,  33  S.  W.  li.,  663;  Childers  vs.  Henderson,  76 
T.,  668;  82  T.,  192;  Givens  vs.  Hudson,  64  T.,  471. 

But  the  ward's  minor  children  do  not  include  "grandchildren.^' 
107  S.  W.  R.,  136,  nor  are  other  adult  children  considered.  Horn 
vs.  Arnold,  52  T.,  161.  (See  "Who  Are  Beneficiaries"  in  setting 
aside  exemptions  for  further  authorities  and  illustrations.) 

I  will  here  call  attention  to  the  fact  that  the  right  of  the  widow 
and  children  to  the  homestead  rests  upon  the  domicile  of  the  hus- 
band and  father  at  the  time  of  his  death.  If  he  had  removed  from 
the  State,  and  was  a  citizen  of  another  State  at  the  time  of  his 
death,  the  rights  herein  discussed  will  not  be  enforced  as  against 
creditors.  Green  vs.  Crow,  17  T.,  181;  39  T.,  157;  see  Jordan  vs. 
Goodman,  19  T.,  275;  Alston  vs.  Ulman,  39  T.,  158. 

With  the  exceptions  herein  stated,  the  homestead  must  be  set 
aside  as  it  existed  at  the  time  of  the  death  of  the  husband  without 
reference  to  value,  whether  urban  or  rural.  If  rural,  not  to  exceed 
two  hundred  acres :  and  if  urban,  the  lot  or  lots  used  as  the  home- 
stead  not  to  exceed  in  value  five  thousand  dollars  at  the  time  of 
their  designation  as  homestead  by  the  deceased.  Const.,  Art.  16, 
Sec.  51 ;  Rev.  Stats.,  Art.  2395 ;  74  T.,  526 ;  33  T.,  48. 

Setting  aside  homestead  does  not  bind  a  party  having  an  interest. 
Williams  vs.  Jones,  106  S.  W.  R.,  755. 
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CHAPTER  XLIV. 

TITLE  TO  HOMESTEAD  WHEX  SET  APART. 

By  Article  2053  it  is  provided  that  if  the  estate  is  insolvent  the 
exempt  property  set  aside  to  the  widow  and  children  shall  be  abso- 
lute; but  Article  16,  Section  52,  has  repealed  so  much  of  the  statute 
as  affects  the  homestead  by  declaring  that  on  the  death  of  the  hus- 
band or  wife,  or  both,  the  homestead  shall  descend  and  vest  in  like 
manner  as  other  real  property  of  the  deceased  under  the  laws  of 
descent  and  distribution,  but  it  shall  not  be  partitioned  as  long  as 
the  surviving  husband  or  wife  may  elect  to  occupy  or  use  the  same 
as  a  homestead,  or  so  long  as  the  guardian  of  the  minor  children 
may  be  permitted  under  the  order  of  the  court  to  use  and  occupy 
the  same. 

The  effect  of  the  constitutional  provision  was  to  place  the  home- 
stead within  the  law  of  descent  and  distribution,  thereby  abrogating 
the  distinction  between  solvent  and  insolvent  estates  created  by 
Articles  2054  and  2055,  and  no  longer  freeing  the  insolvent  eeftate 
from  the  claims  of  heirs  as  it  was  prior  to  the  adoption  of  Section 
52,  Article  16. 

We  have,  then,  when  the  estate  is  insolvent,  the  homestead  de- 
scends absolutely  to  the  heirs  of  the  deceased,  subject  to  its  occu- 
pation as  homestead  as  long  as  a  constituent  of  the  family  re- 
mains, and  any  subsequent  dissolution  of  the  family  will  not 
make  it  an  asset  of  the  estate  and  liable  for  its  debts.  Lacey  vs. 
Locket,  82  T.,  194;  Cameron  vs.  Morris,  83  T.,  17;  Zwememan  vs. 
Von  Rosenberg,  76  T.,  522.  The  absolute  title  rests  in  the  last 
constituent  of  the  family,  if  no  other  adult  children,  or  in  the 
adult  children  if  the  family  as  such  is  dissolved,  free  from  any 
debts  of  the  deceased.  Id.  Stevenson  vs.  Marsalis,  33  S.  W.  R., 
386 ;  Childers  vs.  Henderson,  76  T.,  664.  But  while  the  absolute 
title  to  the  homestead,  when  the  estate  is  insolvent,  no  longer  vests 
in  the  the  widow  and  children  constituting  the  family,  but  must 
descend  as  other  real  estate,  yet  this  rule  does  not  apply  to  allow- 
ances in  lieu  of  homestead.  Article  2055,  Rev.  Stats.,  is  still  effec- 
tive in  declaring  that  all  allowances  authorized  in  lieu  of  exempt 
property  shall  vest  absolutely  in  the  widow  and  children  constitut- 
ing the  family  as  designated  in  Article  2046,  and  this  is  emphasized 
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in  Articles  2050,  2051  and  2052,  indicating  how  and  to  whom  these 
exemptions  shall  be  delivered  or  paid.  Zwerneman  vs.  Vou  Rosen- 
berg, 76  T.,  527 ;  Cameron  vs.  Morris,  83  T.,  17. 

When  Homestead  May  Be  Subject  to  Debts  of  the  Estate. 

In  Givens  vs.  Hudson,  64  T.,  474,  it  is  held  that  the  homestead 
descends  as  other  real  property,  but  is  liable  for  the  debts  of  the 
deceased  unless  descending  to  the  family.  Childers  vs.  Henderson, 
76  T.,  668.  That  neither  Section  52  of  Article  16  of  the  Consti- 
tution, nor  Article  1869  of  Batts'  Bev.  Stats.,  perpetuates  the 
homestead  exemption  from  sale  to  satisfy  debts  of  the  estate  when 
no  consttttLent  member  of  the  family  remains.  Childers  vs.  Hen- 
derson, 76  T.,  664.    Wilkins  vs.  Briggs,  107  S.  W.  R.,  138-140. 

Exemption  from  debt  depends  upon  the  status  or  condition  of 
those  who  can  claim  the  exemption,  and  not  upon  the  status  or  con- 
dition of  one  from  whom  it  is  inherited.  The  real  or  personal 
property  is  not  exempted  because  it  was  exempt  during  the  life  of 
the  father  or  husband,  but  because  the  parlies  claiming  fall  within 
the  statute.    Roots  vs.  Robertson,  93  T.,  372. 

If  there  be  a  family,  or  a  constituent  member  surviving  the  de- 
ceased, so  that  the  power  of  the  court  to  set  aside  the  homestead  is 
invoked,  then  it  is  withdrawn  from  the  probate  court,  free  from 
the  debts  of  the  deceased,  and  thus  passes  to  the  heirs  under  Sec- 
tion 52,  Article  16,  of  the  Constitution;  but  if  there  be  no  con- 
stituent  member  of  a  family  surviving  the  deceased,  then  there  is 
no  power  in  the  court  to  set  aside  the  homestead,  and  it  remains 
as  assets  in  the  hands  of  the  administrator.  Id.;  Howard  vs. 
Marshall,  48  T.,  480.    Wilkins  vs.  Briggs,  supra. 

So  the  rule,  as  laid  down  in  Roots  vs.  Robertson,  supra,  that 
upon  the  death  of  one  who  was  the  head  of  a  family  leaving  a  mem- 
ber of  the  family  surviving  who  would  be  entitled  to  the  use  of  the 
homestead  under  the  limitations  stated  in  Section  52,  Article  16, 
of  the  Constitution,  such  homestead  would  be  taken  free  from  the 
debts  of  the  estate,  subject  to  partition  among  all  the  heirs  of  the 
deceased  as  directed  by  the  statute  of  descent  and  distribution. 
The  reason  is,  that,  being  withdrawn  or  set  apart,  it  is  no  longer 
assets  and  subsequent  events  can  not  make  it  an  asset;  but  if  there 
be  no  constituent  member,  as  designated  in  Article  2046,  surviving 
there  can  be  no  setting  apart,  and,  therefore,  no  exemption.  The 
deceased  can  not  by  will  create  the  exemption  if  no  constituent 
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member  of  the  family  not  designated  in  the  statute  survives..  In 
this  case  the  mother  of  deceased  lived  with  him,  yet  not  being  named 
in  the  statute  could  not  be  a  beneficiary  of  its  provision.  Id.; 
Phillips  vs.  Price,  34  &.  W.  R.,  784;  Clark  vs.  Goins,  23  S.  W.  B., 
703,  overruled ;  107  S.  W.  R.,  140. 

In  Wilkins  vs.  Briggs,  107  S.  W.  R.,  140,  a  creditor  sued  out  ad- 
ministration after  the  death  of  husband  and  wife,  and  sought  to 
subject  the  homestead  to  his  debt  No  constituent  member  of  the 
family  survived,  but  seven  married  children  survived.  Held,  home- 
stead descended  subject  to  debts  of  ancestor.  And  the  rule  estab- 
lished that  the  claim  of  creditors  is  superior  to  heirs  unless  some 
of  the  persons  to  whom  the  homestead  may  be  set  aside  under  the 
Constitution,  Art.  6,  Sec.  52,  remain  as  conslitiLents  of  the  family. 

We  have  a  number  of  cases  in  which  others  than  those  named  in 
Article  2046  have  been  held  to  be  constituent  members  of  a  family, 
where  the  person  seeking  the  homestead  exemption  in  his  lifetime 
as  against  creditors  sought  to  show  that  hB  was,  in  the  sense  of  the 
Constitution  and  laws,  the  head  of  a  family,  as  in  Roco  vs.  Green, 
50  T.,  483;  Wolfe  vs.  Buckley,  52  T.,  648;  Ramsey  vs.  Allison, 
64  T.,  700;  Barry  vs.  Hale,  21  S.  W.  R.,  784;  Bybee  vs.  Wadling- 
ton,  2  Posey,  467 ;  Hall  vs.  Fields,  81  T.,  558 ;  Drought  vs.  Stall- 
worth,  100  S.  W.  R.,  189;  but  I  do  not  deem  them  applicable  in 
construing  the  specific  provisions  of  the  probate  act  authorizing 
the  court  to  set  aside  the  homestead. 

While  we  have  set  forth  the  conditions  under  which  the  home- 
stead may  be  subject  to  the  debts  of  the  estate,  it  is  proper  here  to 
state  another  phase  under  which  the  homestead  may  be  subject  to 
debt,  which  is  where  the  widow  is  the  only  surviving  member  of 
the  family,  upon  her  death  the  estate  becomes  subject  to  her  debts. 
Cameron  vs.  Morris,  83  T.,  18. 
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CHAPTER  XLV. 

ALLOWANCE  IN  LIEU  OF  HOMESTEAD. 

By  Article  2047  it  is  provided  that  in  case  there  should  not  be 
among  the  effects  of  the  deceased  all  or  any  of  the  specific  articles 
exempted  under  Article  2046,  it  shall  be  the  duty  of  the  court  to 
make  a  reasonable  allowance  in  lieu  thereof,  to  be  paid  to  the  bene- 
ficiaries designated  in  Article  2046,  or  such  of  them  as  there  may 
be,  as  hereinafter  directed. 

While  the  word  ^liomestead"  is  not  mentioned  "eo  nomine/'  yet 
the  subsequent  provisions  of  the  act  clearly  show  that  it  is  within 
the  meaning  of  the  article,  for  by  Article  2048  it  is  provided  that 
the  allowance  in  lieu  of  the  homestead  shall  not  exceed  five  thou- 
sand dollars. 

Amount, 

When  conditions  exist  that  authorize  the  allowance  in  lieu  of  the 
homestead,  the  allowance  can  not  exceed  five  thousand  dollars,  Rev. 
Stats.,  Art.  2048 ;  thus  the  court  must  exercise  a  legal  discretion ; 
that  is,  should  ascertain  from  witnesses  or  other  sources  the  reason- 
able value  of  homesteads  in  town,  city  or  neighborhood  owned  by 
persons  in  like  condition  and  circumstances.  Terry  vs.  Terry,  39 
T.,  314. 

In  Mabry  vs.  Ward,  50  T.,  404,  an  allowance  of  two  thousand 
dollars  was  held  reasonable.  See  Newcomb  vs.  Hall,  38  T.,  567. 
In  this  case  it  is  said  that  the  court  having  given  the  lowest  esti- 
mated value  of  an  average  homestead  in  the  town  in  which  deceased 
lived  was  a  reasonable  exercise  of  his  discretion.  See  Hirshfield  vs. 
Brown,  30  S.  W.  R.,  962. 

In  Ross  vs.  Smith,  44  T.,  398,  fifteen  hundred  dollars  was  held 
sufficient. 

In  Hoffman  vs.  Hoffman,  79  T.,  189,  twelve  hundred  dollars 
was  held  reasonable. 

In  Linares  vs.  Linares,  53  S.  W.  R.,  580,  the  court  allowed  a  lot, 
practically  all  of  the  estate. 

In  Cleft  vs.  Kaufman,  60  T.,  68,  two  thousand  dollars  allowed. 
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When  the  Allowance  Should  Be  Oranted. 

Where  the  husband  dies  leaving  a  homestead,  no  allowance  can 
be  made;  but  where  there  is  no  homestead,  the  right  is  absolute. 
Terry  vs.  Terry,  39  T.,  313;  Hoffman  vs.  Hoffman,  79  T.,  196; 
Cleft  vs,  Kaufman,  60  T.,  64;  37  T.,  603.  The  fact  that  the 
widow  has  a  home  with  her  stepdaughter  or  any  other  member  of 
the  family  does  not  affect  the  right.  Id. ;  Mabry  vs.  Ward,  50  T., 
404;  Griffin  vs.  Maxey,  58  T.,  214;  Ball  vs.  Lowell,  56  T.,  579. 

When  Homestead  Incomplete. 

A  widow  can  not  have  both  a  homestead  and  an  allowance;  there- 
fore, if  the  homestead  is  incomplete,  she  may  have  an  allowance 
made  to  her  in  lieu  of  homestead.  Crocker  vs.  Crocker,  46  S.  W. 
R.,  870.  By  an  incomplete  homestead  is  meant  whereupon  the 
death  of  the  husband  the  homestead  is  subject  to  partition,  Id., 
or  where  the  interest  of  the  husband  in  the  homestead  was  a  small, 
undivided  interest,  as  in  Cleft  vs.  Kaufman,  60  T.,  64;  or  where 
the  widow  is  a  second  wife  and  the  children  of  the  first  wife  own 
one-half  of  the  community  homestead,  as  in  Hoffman  vs.  Hoffman, 
79  T.,  192;  46  S.  W.  R.,  871. 

If  she  can  not  have  the  homestead  unencumbered  with  the  rights 
of  others  that  may  be  enforced,  the  homestead  is  incomplete.  This 
question  arises  more  frequently  when  the  widow  is  the  second  wife, 
and  where  the  homestead  is  the  community  property  of  the  first 
marriage,  and  children  of  that  marriage  survive.  The  homestead 
of  this  second  wife  must  come  out  of  the  estate  of  the  decedent, 
which  in  view  of  these  facts  could  only  involve  a  one-half  undivided 
interest,  in  which  the  widow  could  have  no  interest  other  than  the 
bare  homestead  right.  Authorities  cited  above;  McBride  vs.  Moore, 
37  S.  \V.  R.,  450;  Redding  vs.  Boyd,  64  T.,  4^8;  Gilliam  vs.  Xull, 
58  T.,  298;  Clements  vs.  Lacey,  51  T.,  150;  Pressley  vs.  Robinson, 
57  T.,  453 ;  McDougal  vs.  Bradford,  80  T.,  558.  Under  these  con- 
ditions  the  allowance  in  lieu  of  homestead  can  be  set  aside  unless 
she  accepts  the  homestead  thus  embarrassed,  for,  as  said  above, 
she  can  not  have  the  homestead  and  allowance  also. 

It  is  contemplated  that  the  homestead  must  be  free  from  the 
claims  of  creditors,  Lacey  vs.  Lockett,  82  T.,  190;  76  T.,  322; 
Krueger  vs.  Wolf,  33  S.  W.  R.,  668,  but  the  homestead  may  be  so 
encumbered  with  liens  that  its  permanency  as  a  home  may  be  de- 
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feated  at  the  will  of  the  lienholder,  in  which  case  the  widow  mav 
have  an  allowance  in  lien  of  the  exemption.  Thns,  where  a  valid 
lien  existed  on  land  at  the  time  of  its  designation  as  homestead^ 
as  when  created  by  husband  and  wife  as  set  forth  in  Article  2053, 
Eev.  Stats.,  or  where  there  is  a  vendor^s  lien,  or  other  liens  which 
under  the  Constitution  and  Article  2060,  Rev.  Stats.,  subjects  the 
homestead  to  sale.  Mabry  vs.  Harrison,  44  T.,  286-287;  Brooks 
vs.  Chatham,  57  T.,  34;  Kempner  vs.  Comer,  73  T.,  203;  51  T., 
559;  Watkins  vs.  Little,  80  Fed.,  331;  20  T.,  11,  overruled  by  51 
T.,  559.     (See  "Liens  Which  Control.") 

I  take  it  that  in  all  cases  where  the  husband  and  wife  would 
have  been  estopped  as  against  the  claims  of  a  mortgagee  from  set- 
ting up  homestead  rights  in  property,  the  widow  may  have  an 
allowance  in  lieu  thereof.  See  46  S.  W.  R.,  655,  and  32  S.  W. 
R.,  193. 

When  Homestead  Is  Complete  No  Allowance  Can  Be  Made. 

This  is  evidently  true  when  the  homestead  is  on  the  separate 
property  of  the  husband  or  the  community  property  of  both,  but 
some  question  has  been  made  whether  a  widow  is  not  entitled  to  an 
allowance  out  of  the  husband's  estate  when  the  homestead  is  wholly 
^n  her  separate  estate. 

In  Ball  &  Co.  vs.  Lowell,  56  T.,  584,  the  court  says,  in  effect,  if 
there  be  a  homestead,  though  the  separate  property  of  the  wife,  it 
responds  to  the  provision  contemplated  by  Article  2046,  and  no 
allowance  in  lieu  thereof  can  be  enforced.  A  strong  dissenting 
opinion  by  Judge  Stayton  on  this  point  was  delivered  in  that  case, 
based  upon  the  decision  in  Mabry  vs.  Ward,  60  T.,  411,  to  the  effect 
that  the  wife  having  ample  separate  property  for  her  maintenance 
was  no  bar  to  granting  an  allowance  in  lieu  of  exempted  property. 
The  majority  opinion  has  been  recognized  as  a  rule  of  property. 
The  presumption  is  that  the  allowance  is  intended  to  procure  a 
homestead,  and  the  necessity  can  not  exist  if  there  is  one  existing. 
McAllister  vs.  Farley,  39  T.,  563;  see  Hendricks  vs.  Hendricks, 
46  T.,  6;  Rogers  vs.  Ragland,  42  T.,  422;  Estate  of  Horn,  2 
Posey,  297. 
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Out  of  What  Property  the  Allowance  in  Lieu  of  Homestead  Is  to 

Be  Taken. 

I  have  already  indicated  out  of  what  property,  in  lieu  of  the 
exemptions  of  personal  estate,  the  allowance  is  to  be  raised,  to 
which  reference  is  made  for  authorities  applicable  here. 

By  Article  2050  allowances  in  lieu  of  any  of  the  exempted  prop- 
erty shall  be  paid,  either  in  money  or  property  of  the  deceased  that 
the  widow  or  children  may  take  or  the  guardian  of  the  children 
if  minors.  If  taken  in  property,  in  whole  or  in  part,  it  must  be 
taken  at  the  appraisement. 

By  Article  2052,  if  there  be  no  property  of  the  deceased  that 
these  parties  are  willing  to  take  for  such  allowance,  or  not  a  suf- 
ficiency, or  no  funds  or  not  suflScient  funds,  then,  upon  the  appli- 
cation in  writing  of  such  widow  and  children,  the  court  is  author- 
ized to  order  a  sale  of  so  much  of  the  estate  for  cash  as  will  be 
necepsary  to  raise  the  amoimt  of  the  allowance,  or  any  part  thereof 
that  may  be  required. 

It  must  be  made  out  of  the  entire  estate  of  the  deceased  hus- 
band's real  or  personal ;  that  is,  his  separate  estate,  community  in- 
terest, or  both,  subject,  however,  to  valid  liens  hereafter  to  be  dis- 
cussed. Mabry  vs.  Harrison,  44  T.,  295;  Ball  vs.  Lowell,  56  T., 
585;  Crocker  vs.  Crocker,  46  S.  W.  R.,  870,  and  authorities;  Press- 
ley  Heirs  vs.  Robinson,  57  T.,  454;  Foreman  vs.  Meroney,  62  T., 
727 ;  Cleft  vs.  Kaufman,  60  T.,  64. 

When  the  widow  is  the  second  wife,  and  there  are  children  of 
the  first  marriage,  her  homestead  rights  could  not  attach  to  the 
community  interest  of  the  children  in  the  property  of  the  first  mar- 
riage. The  latter  have  the  right  to  have  their  interest  partitioned, 
and  it  can  not  be  utilized  to  make  up  an  allowance  in  lieu  of 
homestead. 

If  the  homestead  be  on  the  community  property  of  the  first  mar- 
riage, and  a  partition  can  be  made  by  the  children  of  this  marriage 
between  their  interest  and  that  of  their  father  without  rendering 
the  homestead  incomplete  as  heretofore  stated,  then  the  homestead 
should  be  set  aside  to  the  widow;  but  if  it  can  not  be  done,  then 
she  may  have  the  allowance  in  lieu  of  homestead  out  of  the  com- 
munity interest  of  the  deceased,  or  out  of  his  separate  estate.  Id. ; 
Gilliam  vs.  Null,  58  T.,  304;  Hoffman  vs.  Hoffman,  79  T.,  189; 
Ridding  vs.  Boyd,  60  T.,  64. 
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It  is  of  no  importance  that  there  will  not  be  left  enough  to  pay 
the  allowance  of  the  widow  after  the  partition;  the  share  of  the 
children  by  the  first  wife  can  not  be  touched  to  furnish  this  statu- 
tory allowance;  it  must  be  raised  from  the  estate  of  the  decedent. 
Id. ;  King  vs.  Gilleland,  60  T.,  271. 

In  Hoffman  vs.  Hoffman,  supra,  it  is  said  the  widow  and  her 
children  must  have  the  full  allowance  for  exempt  property,  if  the 
husband's  interest  in  the  estate  can  furnish  it,  and  this  right  has 
precedence  over  creditors  and  must  be  paid  out  of  the  husband's 
interest  before  the  claim  of  creditors  can  be  satisfied  out  of  this 
interest.  Crocker  vs.  Crocker,  46  S.  W.  R.,  870.  Allowance  can 
not  be  granted  out  of  life  policy  payable  to  a  creditor  of  the  de- 
ceased.   Andrews  vs.  Union  Ins.  Co.,  92  T.,  587. 

How  Allowance  to  Be  Paid. 

1.  If  there  be  a  widow  and  no  children,  or  if  there  be  a  widow 
and  children  and  she  be  the  mother  of  the  children,  the  whole 
exemption  shall  be  paid  to  the  widow. 

2.  If  there  be  children  and  no  widow,  the  whole  is  to  be  paid 
to  the  children  or  equally  divided  between  them. 

3.  If  there  be  both  widow  and  children,  and  she  be  not  the 
mother  of  the  children,  one-half  is  to  be  paid  to  the  widow  and 
the  other  to  the  children,  or  to  their  guardian  if  minors,  or  to  be 
equally  divided  among  them. 
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CHAPTER  XLVI. 

WHAT   LIENS   CONTEOL  IN   SETTING   ASIDE  THE   HOMESTEAD  OR  AN 

ALLOWANCE  IN  LIEU  THEREOF. 

We  have  already  discuseed  what  liens  control  in  setting  aside  the 
exemptions  allowed  by  Article  2395,  to  which  reference  is  made 
for  authorities  applicable  to  the  effect  of  liens  on  land  when  desig- 
nated as  homestead  and  the  application  of  the  rule,  whether  the 
estates  be  solvent  or  insolvent. 

We  start  out  with  the  proposition  that  no  mortgage,  trust  deed 
or  other  lien  on  the  homestead  shall  ever  be  valid,  except  for  pur- 
chase money  or  improvements  made  thereon*  in  the  manner  pre-    . 
scribed,  or  for  taxes  due  thereon.     Const.,  Art.  16,  Sec.  50;  Rev. 
Stats.,  Art.  2060. 

So  that  vendor's  liens  are  superior  to  the  homestead  right,  either 
in  setting  aside  the  homestead  or  an  allowance  in  lieu  thereof. 
Jackson  .vs.  Ivory,  30  S.  W.  R.,  718,  and  authorities;  72  T.,  88; 
Toullerton  vs.  Mahncke,.  32  S.  W.  R.,  239 ;  Rev.  Stats.,  Art.  2053 ; 
60  T.,  221;  Shepperd  vs.  White,  11  T.,  346;  Monroe  vs.  Buchanan, 
27  T.,  245 ;  McCreery  vs.  Fortson,  36  T.,  649. 

The  Constitution  fixes  the  liens  that  are  superior  to  the  home- 
stead right.  Champion  vs.  Shumate,  90  T.,  599 ;  Fossett  vs.  Mc- 
Mahan,  86  T.,  652. 

Again,  one  can  not  make  a  homestead  on  property  and  thus  de- 
feat a  lien  which  has  been  given  by  a  husband  and  wife  prior  to 
its  dedication  as  such,  and,  therefore,  a  probate  court  can  not  set 
aside  property  thus  burdened  to  make  a  homestead  for  the  widow. 
Fossett  vs.  McMahan,  86  T.,  653 ;  Ford  vs.  Sims,  57  S.  W.  R.,  21 ; 
Roots  vs.  Robertson,  55  S.  W.  R.,  309 ;  Wade  vs.  Freeze,  71  S.  W. 
R.,  69;  Hensel  vs.  Association,  85  T.,  215;  Harrison  vs.  Oberthier, 
40  T.,  388;  Griffie  vs.  Maxey,  58  T.,  211. 

Let  us  here  notice  that  the  power  of  the  probate  court  to  set 
aside  encumbered  property  in  making  up  the  homestead,  or  appro- 
priating encumbered  property  to  make  up  the  allowance  in  lieu  of 
homestead,  is  controlled  by  Article  2053,  which  only  applies  to 
heirs  where  the  wife  by  separate  acknowledgment  has  joined  her 
husband  in  executing  the  lien  upon  the  land  sought  to  be  appro- 
priated ;  but  the  power  of  the  court  would  not  be  affected  by  liens 
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created  by  the  husband  alone,  or  by  liens  existing  on  the  land  prior 
to  its  designation  as  homestead  by  the  husband  in  his  lifetime.  In 
the  latter  case,  while  the  lien  created  before  the  designation  as 
homestead  could  have  been  enforced  in  the  lifetime  of  the  husband, 
Baird  vs.  Trice,  51  T.,  556;  57  T.,  34,  374;  Montgomery  vs.  Noyes, 
73  T.,  203;  2  Posey,  145,  525;  1  Posey,  497;  see  65  S.  W.  R.,  44; 
yet  death  placing  the  estate  within  the  jurisdiction  of  the  probate 
court,  it  becomes  subject  to  the  claims  to  which  the  probate  act 
gives  priority  in  administration.  Authorities  above;  Rev.  Stats., 
Arts.  2044,  2060-2061,  2069;  Abney  vs.  Pope,  52  T.,  161,  293; 
McLane  vs.  Paschal,  47  T.,  370;  Mabry  vs.  Harrison,  44  T.,  250, 
287-295;  16  T.,  472;  McCormick  vs.  McNeel,  53  T.,  23,  592;  Fort- 
son  vs.  Caldwell,  17  T.,  629;  Cannon  vs.  Bonner,  38  T.,  491;  Hen- 
drix  vs.  Nunn,  46  T.,  314 ;  24  T.,  295 ;  85  T.,  264 ;  33  S.  W.  R., 
663;  82  T.,  191;  69  T.,  319-321;  58  T.,  210;  4  T.  C.  A.,  410;  60 
T.,  566;  57  T.,  662;  58  T.,  707;  50  T.,  412. 

In  Champion  vs.  Shumate,  90  T.,  599,  the  landlord's  statutory 
lien  was  recognized  as  superior  to  the  allowance  in  lieu  of  home- 
stead ;  while  otherwise  recognizing  the  rule  as  above  stated.  Article 
5175a  does  not  affect  it. 

Again,  in  Mabry  vs.  Harrison,  supra,  while  the  right  to  appro- 
priate the  encumbered  property  to  an  allowance  in  lieu  of  home- 
stead is  recognized,  yet  where  there  is  ample  property  other  than 
the  encumbered  property  out  of  which  the  allowance  could  be  made, 
it  is  the  duty  of  the  court  to  do  so. 

When  Lien  Created  Before  Marriage, 

When  the  mortgage  or  other  lien  has  been  created  before  the  mar- 
riage of  the  husband,  and  he  dies  after  marriage,  does  the  fact  of 
its  execution  while  unmarried  affect  the  right  of  the  probate  court 
to  subject  the  encumbered  property  to  the  exemptions  provided  for 
the  widow  and  children?  In  the  light  of  the  authorities  it  makes 
no  difference  when  the  mortgage  or  other  lien  was  created,  pro- 
vided it  is  not  a  vendor's  lien  or  lien  created  by  husband  and  wife 
or  a  statutory  lien  having  preference  as  in  90  T.,  599. 

It  is  true  no  homestead  can  be  created  on  land  upon  which  a  lien 
exists  that  would  affect  the  lien,  Beard  vs.  Trice,  51  T.,  556; 
Brooks  vs.  Chatham,  57  T.,  34;  Gage  vs.  Xeblett,  57  T.,  374;  73 
T.,  203;  yet  this  subjection  to  the  lien  only  exists  as  long  as  the 
party  fixing  the  lien  lives,  as  death  places  the  property  within  the 
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jurisdiction  of  tlie  probate  court  subject  to  administration  under 
the  statutes  in  such  cases  provided. 

We  find  in  the  act  that  liens  existing  on  land  are  no  hindrance 
to  appropriating  it  to  the  allowances  provided  for  the  widow  and 
children  unless  tlie  liens  fall  within  the  provisions  of  Article  2053. 

From  Robertson  vs.  Paul,  16  T.,  474,  it  has  been  the  rule  that 
in  the  event  of  the  death  of  a  party  who  has  left  a  lien  upon  his 
property,  the  enforcement  of  the  lien  is  transferred  to  the  probate 
courts,  and  in  applying  the  statutes  governing  the  settlement  of 
estates  they  have  postponed  the  claim  secured  by  the  lien  to  the 
allowances  provided  for  the  widow  arid  children  of  the  deceased, 
unless  the  claim  is  excepted  as  said  above,  or  fall  within  the  stat- 
utory liens  to  which  preference  has  been  given.  Hoffman  vs.  Hoff- 
man, 79  T.,  198;  Abney  vs.  Pope,  52  T.,  292-293 ;  Griffie  vs.  Maxey, 
58  T.,  214;  Mcl^ane  vs.  Paschal,  47  T.,  370;  Cannon  vs.  McDaniel, 
46  T.,  314;  Krueger  vs.  Wolf,  33  T.,  633.  It  is  the  claim  that  is 
postponed,  for  under  the  law  it  must  be  classified  and  paid  accord- 
ing to  its  class,  whether  secured  or  unsecured.  (See  "Classifying 
Claims.") 

Again,  Article  2053,  without  reference  to  the  character  of  the 
claim,  asserts  the  preference  of  a  lien  when  executed  by  the  hus- 
band and  by  the  wife  in  a  manner  legally  binding  upon  her.  Ford 
vs.  Sims,  57  S.  W.  R.,  20.  So,  then,  it  appears  that  any  mortgage 
not  within  the  purview  of  Article  2053  nor  securing  a  privileged 
claim  will  be  postponed  to  all  claims  given  priority  in  the  order 
of  payment. 

While  it  is  true  the  debt  was  created  and  the  mortgasre  given 
prior  to  marriage,  yet  it  was  accepted  with  notice  that  the  death 
of  the  mortgagor  would  force  the  estate  into  the  probate  court  for 
administration,  and  that  the  administration  would  be  controlled 
by  laws  recognizing  a  distinction  between  claims  and  classifying 
them  accordingly. 

There  would  be  no  question  that  funeral  and  expenses  of  last 
sickness  would  have  a  preference  when  death  ensued,  whether  the 
deceased  he  married  or  unmarried,  and  the  court  having  taken 
jurisdiction  to  administer  the  estate  would  apply  the  law  in  refer- 
ence to  the  conditions  then  before  it,  and  would  not  be  called  upon 
to  determine  whether  the  conditions  confronting  it  arose  by  a 
change  of  status  since  the  mortgage  was  executed.    So  it  is  not  a 
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question  when  the  mortgage  was  executed,  but  the  class  of  the  claim 
secured  by  the  mortgage. 

It  appears  to  be  a  hardship,  but  debts  are  created  in  this  State 
with  the  understanding  that  they  exist  in  subordination  to  the 
widow's  allowance  and  exemptions  provided  by  law.  Hoffman  vs. 
Hoffman,  79  T.,  193-194. 

May  Award  With  Lien  on  It. 

It  must  not  be  inferred  from  what  has  been  said  that  property 
having  a  valid  lien,  as  indicated  above,  can  not  be  set  aside  by  the 
probate  court  to  make  up  the  homestead,  or  sold  or  used  by  the 
probate  court  to  make  up  the  allowance  in  lieu  of  homestead  under 
Articles  2050  and  2052;  only  whatever  may  be  done  will  be  sub- 
ject to  the  valid  lien.  Harrison  vs.  Oberthier,  40  T.,  385 ;  Cannon 
vs.  McDaniel,  46  T.,  314 ;  Hensel  vs.  Loan  Assn.,  85  T.,  215 ;  Fos- 
sett  vs.  McMahan,  86  T.,  652;  Leslie  vs.  Elliott,  64  S.  W.  E.,  1039. 

It  may  be  that  after  the  property  has  been  set  aside  there  may  be 
a  failure  to  present  the  claim  secured  by  the  lien  within  the  time 
prescribed,  in  which  case  the  lien  would  be  lost.  Tiboldi  vs.  Palms, 
78  S.  W.  R.,  726-727;  76  S.  W.  E.,  798;  75  S.  W.  R.,  866. 

May  Free  Homestead  From  Lien, 

In  setting  aside  the  homestead  of  two  hundred  acres  out  of  a 
larger  tract  covered  by  a  valid  lien,  the  excess  should  first  be  sold 
to  lift  the  encumbrance;  the  proceeds  of  the  sale  should  not  be 
used  for  debts  generally  if  necessary  to  satisfy  the  lien  debt. 
Harrison  vs.  Oberthier,  40  T.,  388.  In  fact,  the  administrator 
could,  upon  application  to  the  court,  have  used  any  funds  in  his 
hands  to  free  the  homestead  from  the  encumbrance,  Id.,  where 
prior  claims,  such  as  funeral  expenses,  etc.,  and  expenses  of  the 
administration,  had  been  paid.  See  Mullins  vs.  Yarboro,  44  T., 
14;  Minter  vs.  Burnett,  90  T.,  245;  45  S.  W.  R.,  377. 
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CHAPTER  XLVIL 

PABTITIOX  OF  HOMESTEAD, 

Section  52,  Article  16,  of  the  Constitution  provides  that  on  the 
death  of  the  husband  and  wife  the  homestead  descends  as  other  real 
property  under  the  laws  of  descent  and  distribution,  but  it  shall 
not  be  partitioned  among  the  heirs  of  the  deceased  during  the  life- 
time of  the  survivor,  or  so  long  as  the  survivor  may  elect  to  use 
or  occupy  the  same  as  a  homestead,  or  so  long  as  the  guardian  of 
the  minor  children  of  the  deceased  may  be  permitted  under  the 
order  of  court  having  jurisdiction  to  use  and  occupy  the  same. 
This  coDstitutional  provision  is  emljodied  in  Articles  2057  and 
2062,  Rev.  Stats. 

By  Article  2058  it  is  provided  that  when  the  widow  dies,  or  no 
longer  elects  to  occupy  or  use  the  homestead,  or  sells  her  interest, 
and  when  the  proper  court  no  longer  permits  the  guardian  of  the 
minor  children  to  use  and  occupy  it  as  a  homestead,  it  may  be 
partitioned  among  the  owners. 

These  are  the  constitutional  and  statutory  provisions  affecting 
the  disposition  of  the  homestead  after  the  death  of  husband  or 
wife,  and  it  matters  not  in  whom  is  the  title  to  the  homestead, 
whether  husband  or  wife,  it  can  not  be  disposed  of  by  will  so  as 
to  place  it  beyond  the  disposition  made  by  the  Constitution  and 
statutes,  Reed  vs.  Talley,,  35  S.  W.  R.,  805 ;  O'Dockerty  vs.  McGloin, 
25  T.,  72;  Hall  vs.  Fields,  81  T.,  560;  see  99  S.  W.  R.,  873. 

We  see,  then,  the  protection  of  the  homestead  right  without  ref- 
erence to  title  is  the  fixed  purpose  of  the  law,  and  this  was  true 
even  before  the  adoption  of  the  above  constitutional  provision. 
Wood  vs.  Wheeler,  7  T.,  13;  Taylor  vs.  Boulware,  17  T.,  77;  52 
T.,  580;  72  T.,  229;  47  T.,  376;  57  T.,  121;  51  S.  W.  R.,  1095; 
61  T.,  414. 

Again,  it  will  be  observed  that  the  minor  children  have  no  in- 
herent or  possessory  right  in  the  homestead  as  such,  \ATiite  vs. 
Yates,  85  S.  W.  R.,  48,  but  it  can  only  be  acquired  by  application 
of  their  guardian  to  the  court  having  jurisdiction,  and  by  an  order 
of  court  designating  the  property  for  such  purpose,  which  is  within 
the  court's  discretion  to  grant,  Osborn  vs.  Osl>orn,  76  T.,  494; 
Gaines  vs.  Gaines,  4  T.  C.  A.,  408;  Hudgins  vs.  Sansom,  72  T., 
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229;  Ashe  vs.  Youngster,  65  T.,  637;  McCreery  vs.  Fortson,  35 
T.,  648;  Hall  vs.  Field,  81  T.,  553;  Garrison  vs.  Ferguson,  54 
S.  W.  R.,  247 ;  but  the  fact  that  the  children  were  not  living  with 
their  father  at  his  death,  but  with  their  divorced  mother,  does  not 
affect  their  right  to  have  the  court  set  aside  the  homestead  for 
their  occupancy  or  use.    Hall  vs.  Field,  81  T.,  553. 

With  these  general  observations,  I  will  now  try  to  state  generally 
the  rules  controlling  the  descent  and  partition  of  the  homestead 
when  its  use  as  such  has  been  abandoned. 

Descent, 

The  Constitution,  Article  16,  Section  51,  declares  that  it  shall 
descend  and  vest  as  other  real  property  of  the  deceased,  under  the 
laws  of  descent  and  distribution.  Bev.  Stats.,  Art.  2062.  This 
provision,  as  we  have  heretofore  seen,  has  changed  the  rule  exist- 
ing prior  to  its  adoption,  which  vested  the  homestead  in  the  widow 
and  children  when  the  estate  was  insolvent,  as  provided  in  Article 
2055.  Zwememan  vs.  Von  Rosenberg,  76  T.,  522 ;  69  T.,  322.  So, 
now,  whether  the  estate  be  solvent  or  insolvent  the  statute  of  de- 
scent and  distribution  controls  its  distribution.  The  interest  of 
those  designated  in  the  statute  as  heirs  becomes  vested  subject  only 
to  its  use  as  homestead.  This  interest  may  be  sold,  Sims  vs.  Hixon, 
65  S.  W.  R.,  36,  and  become  subject  to  the  debts  of  the  heir  or 
heirs.  Harris  vs.  Seinsheimer,  67  T.,  356;  Wooley  vs.  Sullivan, 
92  T.,  28;  Zwememan  vs.  Von  Rosenberg,  76  T.,  522;  Ford  vs. 
Sims,  57  S.  W.  R.,  20. 

It  is  said  in  Hall  vs.  Fields,  81  T.,  562,  that  the  language,  "shall 
descend  and  vest  as  other  property,"  applies  whether  the  property 
vests  under  a  will  or  descends  in  the  absence  of  a  will. 

When  the  Homestead  Can  Be  Partitioned. 

It  shall  not  be  partitioned  during  the  lifetime  of  the  surviving 
husband  or  wife  so  long  as  they  elect  to  use  or  occupy  the  same  as 
a  homestead,  or  the  guardian  of  the  minor  children  by  order  of 
the  court  is  permitted  to  occupy  or  use  the  same,  says  the  Consti- 
tution and  Rev.  Stats.,  Art.  2057.  80  S.  W.  R.,  245 ;  Rev.  Stats., 
Art.  2062. 

Article  2058  provides  affirmative  conditions  under  which  the 
homestead  may  be  partitioned  as  follows:     When  the  widow  dies 
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or  sells  her  interest  in  the  homestead,  or  elects  to  no  longer  use  or 
occupy  the  same  as  a  homestead,  and  the  proper  court  no  longer 
permits  the  guardian  of  the  minor  children  to  occupy  or  use  it  as 
a  homestead.  Garrison  vs.  Ferguson,  54  S.  W.  R.,  247 ;  Osborn  vs. 
Osborn,  76  T.,  494;  White  vs.  Small,  54  S.  W.  R.,  915;  White  vs. 
Yates,  85  S.  W.  K.,  47 ;  Sims  vs.  Hixon,  65  S.  W.  R.,  37 ;  106 
S.  W.  R.,  755. 

Again,  it  can  not  be  partitioned  until  the  widow  elects  to  no 
longer  use  it  as  a  homestead ;  or,  in  other  words,  abandons  it  as  a 
homestead.  The  question  of  abandonment  is  one  of  fact,  and  there 
is  no  rule  of  law  to  be  stated  except  the  provision  of  Section  51, 
Article  16,  of  the  Constitution  providing  that  "a  temporary  lease 
shall  not  change  the  character  of  the  homestead  where  no  other  has 
been  acquired,"  and  further  that  absence  with  the  intention  to 
return  where  no  other  homestead  is  acquired  is  not  abandonment. 
27  S.  W.  R.,  264;  McMillan  vs.  Warner,  38  T.,  414;  Locke  vs. 
Bounel,  37  S.  W.  R.,  250 ;  Baum  vs.  Williams,  41  S.  W.  R.,  841 ; 
Warren  vs.  Kohr,  64  S.  W.  R.,  414;  Hines  vs.  Nelson,  24  S.  W. 
R.,  542 ;  see  Williams  vs.  Jones,  106  S.  W.  R.,  755. 

This  rule  applies  whether  the  homestead,  so  set  apart,  is  a  part 
of  a  solvent  or  insolvent  estate.  Carter  vs.  Randolph,  47  T.,  376 ; 
Rev.  Stats.,  Art.  2054;  25  T.,  67;  Jergens  vs.  Schiele,  61  T.,  255. 

Where  there  were  minor  heirs  without  guardian,  and  the  adult 
heirs  filed  a  petition  for  partition,  the  court  declined  to  proceed 
until  the  probate  court  appointed  a  guardian  for  the  minor  heirs, 
and  he  was  given  an  opportunity  to  apply  for  the  occupation  or  use 
of  the  homestead  for  the  benefit  of  the  minor  heirs.  Osborn  vs. 
Osborn,  76  T.,  494. 

Again,  children  of  the  first  marriage  who,  after  their  father's 
death  ceased  to  be  members  of  the  family,  could  not  partition  the 
homestead  on  the  separate  property  of  the  deceased,  which  had 
been  set  aside  to  the  widow  and  her  children,  even  though  the 
widow  and  children  had  removed  to  another  countv  and  the  widow 
married  again,  but  had  not  acquired  another  homestead.  Foreman 
vs.  Meroney,  62  T.,  723-728.  But  this  would  not  be  the  case  if 
the  homestead  was  on  the  community  property  of  the  first  mar- 
riage. 110  S.  W.  R..  185.  The  community  interest  of  the  deceased 
mother  may  be  partitioned  among  her  children  as  against  the  home- 
stead interest  of  the  ]pdow  and  children  of  any  subsequent  mar- 
riage.   Pressley  vs.  Robinson,  57  T.,  453 ;  Gilliam  vs.  Null,  58  T., 
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298;  King  va.  Summerville,  80  S.  W.  R.,  1050,  who  are  confined  to 
the  community  or  separate  interest  of  the  deceased  husband  and 
father  to  have  the  homestead  interest  set  aside.  Clemens  vs. 
Clemens,  92  T.,  G6;  McDougal  vs.  Bradford,  80  T.,  566;  West  vs. 
West,  29  S.  W.  R.,  244.  Sec  Brown  vs.  Humphrey  as  to  a  parol 
partition  of  a  homestead.    95  S.  W.  R.,  23. 

While  Article  2046  clearly  designates  unmarried  adult  daughters 
members  of  the  family  as  recipients  of  this  bounty,  yet  the  statutes 
name  only  the  widow  and  children  who  may  prevent  partition,  con- 
sequently unmarried  adult  daughters  who  are  the  only  constituent 
members  of  the  family  can  not  prevent  the  partition  by  other  heirs. 
White  vs.  Small,  54  S.  W.  R.,  916;  11  S.  W.  R.,  320. 
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CHAPTER  XLVIII. 

PRESENTATION  OF  CL-A.IMS. 

The  most  important  function  of  the  probate  court  in  administer- 
ing estates  is  to  pay  the  debts  of  the  deceased  as  a  condition  prece- 
dent to  distribution,  unless,  as  heretofore  seen,  the  estate  is  with- 
drawn from  administration.  To  effect  this  purpose,  we  have  spe- 
cific statutes  controlling  every  detail  in  presenting,  classifying  and 
paying  the  claims  of  creditors  of  the  deceased,  whether  secured  or 
unsecured,  and  we  will  see  these  statutes  have  been  closely  adhered 
to  by  the  courts.  Ausley  vs.  Baker,  14  T.,  612;  Green  vs.  Rugely, 
23  T.,  552;  84  T.,  385;  Simmons  vs.  Terrell,  75  T.,  277.  The 
first  step  to  be  taken  by  the  administrator  or  executor  is  to  give 
notice  to  creditors  of  the  issuance  of  letters,  and  Article  2063 
requires  that  within  one  month  after  the  grant  of  letters  the  official 
representative  of  the  estate  must  publish  in  some  newspaper  in  the 
county  where  letters  were  issued,  if  there  be  one,  a  notice  requiring 
all  persons  having  claims  against  the  estate  of  the  testator  or  in- 
testate to  present  the  same  within  the  time  required  by  law,  and 
provides  what  the  notice  shall  contain  and  that  it  be  published 
once  a  week  for  four  successive  weeks. 

By  Article  2064  a  copy  of  such  printed  notice  showing  a  proper 
publication  by  the  affidavit  of  the  publisher  must  be  filed  with  the 
papers  in  the  case  and  should  be  recorded  in  the  probate  records, 
and  it  is  specially  provided  that  a  certified  copy  of  the  notice  and 
verification  by  the  publisher  shall  be  received  in  evidence  in  any 
action  by  and  against  the  administrator  or  executor. 

Article  2065  provides  that  if  there  is  no  newspaper  published 
in  the  county,  you  may  post  the  notice  required  at  the  courthouse 
door  of  the  county  in  which  the  administration  is  pending,  for  four 
successive  weeks,  and  a  copy  of  such  notice,  with  the  return  by  the 
officer  posting  it  showing  that  the  law  has  been  pursued,  shall  be 
filed  and  recorded  and  shall  be  evidence  as  provided  in  the  pre- 
vious article. 

By  Article  2066  when  this  notice  has  been  given  it  need  not  be 
repeated  by  any  subsequent  executor  or  administrator  who  may  be 
appointed  under  any  statute  in  such  cases  made  and  provided. 
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This  article  further  provided  that  if  there  be  more  than  one  execu- 
tor or  administrator  the  notice  given  by  one  shall  be  sufficient. 

Importance  of  This  Notice, 

The  importance  of  this  notice  is  indicated  in  Article  2067,  which 
provides  that  the  failure  to  give  the  notice  required  will : 

1.  Render  the  bond  of  the  administrator  liable  for  any  damage 
which  any  person  may  sustain  by  reason  of  such  neglect,  unless  it 
otherwise  appear  that  such  person  had  actual  notice  of  the  pending 
of  the  administration.     (Same  as  Probate  Act  of  1870.) 

2.  The  executor  or  administrator  may  be  removed  by  the  county 
judge  on  application  of  any  person  interested  in  the  estate,  after 
being  cited  to  answer  the  complaint  at  some  regular  term  of  the 
court.     (Same  as  Probate  Act  of  1848.) 

We  see,  then,  where  a  creditor  has  failed  to  present  his  claim 
within  the  time  required,  as  will  hereafter  be  set  forth,  because  of 
the  failure  to  issue  the  notice  demanded  by  the  statute,  whereby 
his  claim  has  been  postponed  or  defeated,  he  may  sue  and  recover 
on  tlie  bond  of  the  administrator  or  executor  such  damages  as  he 
may  have  suffered  thereby. 

Thus,  in  Tiboldi  vs.  Palms,  78  S.  W.  R.,  726,  the  beneficiary 
in  a  deed  of  trust  failed  to  present  his  claim  secured  by  the  deed 
of  trust;  the  property  set  forth  in  the  deed  of  trust  had  been  set 
aside  as  homestead  for  the  widow  and  children,  after  which  the 
court  said  he  could  not  enforce  the  lien  against  the  land.  Tt  was 
set  up  as  an  excuse  for  not  presenting  the  claim  in  time  that  no 
notice  had  been  given  of  the  issuance  of  letters.  The  court  held 
that  an  administration  being  a  proceeding  in  rem,  the  world  must 
take  notice  of  its  proceedings,  and  that  the  administrator's  failure 
only  rendered  him  liable  for  any  damages  occasioned  by  not  pur- 
suing the  requirements  of  Article  2067,  but  could  not  be  used  to 
defeat  the  jurisdiction  of  the  court.  In  this  case  it  will  be  noticed 
that  the  proceeding  by  the  creditor  was  begun  after  the  estate  was 
closed.     (See  "Liens  Affecting  the  Setting  Aside  of  Homesteads.") 

Nature  of  Claim  to  Be  Presented, 

Article  2068  provides  that  every  claim  for  money  against  a  tes- 
tator or  intestate  shall  be  presented  to  the  executor  or  administrator 
within  twelve  months  after  the  original  grant  of  letters,  or  the  pay- 
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ment  thereof  shall  be  postponed  until  all  the  claims  presented 
within  twelve  months  which  have  been  allowed  by  the  executor  or 
administrator  and  approved  by  the  county  judge  have  been  paid. 

We  see,  then,  the  article  presents  three  distinct  features  which 
will  be  discussed  in  their  order. 

It  says  "every  claim  for  money"  shall  be  presented;  not  prop- 
erty, as  under  Act  of  1846.  Interests  of  third  parties  in  property 
in  the  hands  of  an  administrator  or  executor  mav  be  sued  for 
directly,  as  we  will  hereafter  see.  See  62  S.  W.  E.,  956 ;  72  T.,  67 ; 
77  T.,  625. 

In  Guaranty  Co.  vs.  Fly,  69  S.  W.  R.,  232,  it  is  said  the  words 
"every  claim  for  money^^  are  not  to  be  construed  in  its  broadest 
sense.  See  77  T.,  625,  claim  for  money  defined.  The  fact  that 
it  is  to  be  sworn  to  clearly  indicates  that  the  amount  must  be  to 
certain  extent  definite,  and  not  uncertain  and  contingent.  So  in 
Barlow  vs.  Anglin,  45  S.  W.  R.,  857,  it  is  said  the  statute  only  con- 
templates claims  for  money,  and  has  no  application  to  cases  where 
the  demand  is  for  uncertain  or  unliquidated  damages,  or  for  land. 
Bent  accrued  at  testator's  death  is  a  claim  for  money  to  be  pre- 
sented. Roddy  vs.  Harrell,  40  S.  W.  R.,  1064,  citing  Robinson  vs. 
McDougald,  11  T.,  385;  Evans  vs.  Hardeman,  16  T.,  481,  and 
Bullion  vs.  Campbell,  27  T.,  653;  Graham  vs.  Vining,  1  T.,  644; 
Dunn  vs.  Sublett,  14  T.,  529 ;  Roddy  vs.  Harrell,  40  S.  W.  R.,  1064. 

The  suit  in  Barlow  vs.  Anglin,  supra,  w^as  for  specific  property, 
the  money  demand  was  merely  prayed  for  in  case  the  property  was 
not  delivered;  the  primary  cause  of  action  fixed  the  status  of  the 
demand,  and  therefore,  was  not  required  to  be  presented  for  allow- 
ance before  suit.    See  also  Guaranty  Co.  vs.  Fly,  69  S.  W.  R.,  231. 

But  while  it  is  true  that  the  claim  must  be  for  a  definite  sum, 
yet  it  is  not  restricted  to  "liquidated  claims";  it  includes  such 
claims  as  may  be  reduced  to  a  definite  sum  upon  proper  data,  and 
not  a  claim  where  the  unfathomable  discretion  of  a  jurv  must 
determine  the  amount.  Garret  vs.  Gaines,  6  T.,  435.  Thus,  the 
claim  for  services  of  an  attorney  to  the  intestate,  though  no  fee 
was  agreed  upon  should  be  presented.  Stark  vs.  Hart,  55  S.  W.  R., 
378;  Garamage  vs.  Rather,  46  T.,  105;  40  T.,  96;  11  T.,  364,  but 
see  45  S.  W.  R.,  430;  and  any  other  claim  susceptible  at  the  time 
of  presentation  of  being  reduced  to  a  definite  sum,  Graham  vs. 
Vining,  1  T.,  644;  2  T.,  446 ;  Roddy  vs.  Harrell,  40  S.  W.  R.,  1064; 
20  T.,  129;  77  T.,  625;  23  S.  W.  R.,  254;  86  S.  W.  R.,  41;  38 
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S.  W.  R.,  270;  72  T.,  91;  62  T.,  375;  51  T.,  617;  14  T.,  526, 
whether  due  or  not,  Dunn  vs.  Sublett,  14  T.,  528-529;  11  T.,  159, 
364;  21  T.,  801;  25  T.,  771;  but  it  is  not  necessary  to  present  the 
agreement  upon  which  the  claim  is  founded.  Altgelt  vs.  Elmen- 
dorf,  86  S.  W.  R.,  41. 

Claims  arising  from  expense  of  administration  need  not  be 
formally  presented  for  allowance  as  other  claims,  but  are  included 
in  accounts  of  the  administrator  and  therein  approved,  and  unless 
approved  in  accordance  with  the  statute  he  can  get  no  credit. 
Moore  vs.  Bannerman,  45  S.  W.  E.,  825 ;  77  T.,  266 ;  Richardson 
vs.  Kennedy,  74  T.,  509 ;  Price  vs.  Mclver,  25  T.,  771 ;  Portis  vs. 
Cole,  11  T.,'  159. 

Contingent  Claims, 

On  the  other  hand,  a  contingent  claim,  or  one  for  an  uncertain 
amount,  should  not  be  presented,  but  may  be  sued  upon  without 
presentation.  Terrill  vs.  Mooney,  33  T.,  225;  Blum  vs.  Welborne, 
58  T.,  160;  Low  vs.  Felton,  84  T.,  384. 

Thus  where  a  suit  to  foreclose  liens  on  property  was  brought  in 
the  district  court,  and  the  administrator  of  the  guarantor  of  the 
note  was  made  a  party  to  establish  the  claim  against  the  deceased 
guarantor  to  be  paid  by  the  administrator  after  the  proceeds  from 
the  liens  had  been  credited,  it  was  held  that,  the  guarantor's  lia- 
bility being  contingent  in  this  case,  the  claim  need  not  have  been 
presented  before  suit.  Guaranty  Co.  vs.  Fly,  69  S.  W.  R.,  231; 
but  otherwise  if  the  suit  was  brought  on  the  guaranteed  note.  Id. 
So,  where  notes  are  deposited  as  collateral  security,  and  the  debtor 
dies,  the  creditor  is  not  required  to  prove  up  his  debt  in  the  probate 
court.  Williams  vs.  Lumpkin,  74  T.,  601;  48  T.,  235;  Andrews 
vs.  Ins.  Co.,  92  T.,  588 ;  see  Wall  vs.  White,  46  T.,  338. 

So  debts  which  may  be  due  on  a  contingency  which  may  never 
happen,  as  on  bond  for  indemnity,  which  condition  may  never  be 
broken.  Dunn  vs.  Sublett,  14  T.,  529;  Loan  Co.  vs.  Fly,  69  S.  W. 
R.,  231.  In  latter  case  endorsement  on  note  held  absolute  and  not 
contingent,  and  claim  against  endorser's  estate  should  be  presented. 

So  a  surety  on  a  note  may  be  sued  thereon  after  the  maker's 
death  without  presenting  claim  to  deceased  maker's  administrator. 
Planters'  Bank  vs.  Robertson,  86  S.  W.  R.,  643 ;  W^illis  vs.  Chown- 
ing,  90  T.,  617;  Rev.  Stats.,  Art.  3814.  Can  not  be  applied  in 
Strickland  vs.  Sandmeyer,  52  S.  W.  R.,  87,  and  such  cases.  As 
to  co-surety,  see  Smart  vs.  Panther,  95  S.  W.  R.,  683. 
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Other  Claims  That  Need  Not  Be  Presented, 

By  Article  2088  the  provision  respecting  the  presentation  of 
claims  do  not  apply  to  the  claim  of  heirs,  legatees  and  devisees 
when  claiming  as  such.  Nor  do  they  apply  to  any  claim  accruing 
against  the  estate  after  the  granting  of  letters  testamentary  arising 
from  contracts  made  by  executors  or  administrators.  Nor  do  they 
apply  when  a  party  dies  pending  a  suit;  the  claim  upon  which  the 
suit  is  based  may  be  prosecuted  to  judgment  without  presenting 
it  for  allowance,  the  judgment,  however,  can  only  be  paid  in  a 
course  of  administration  and  must  be  presented.  Boone  vs.  Roberts^ 
1  T.,  159;  approved  in  T^w  vs.  Felton,  84  T.,  384;  Davis  vs. 
Thomas,  5  T.,  389;  Giddings  vs.  Steele,  28  T.,  754;  20  T.,  42,  202; 
68  T.,  466 ;  Parks  vs.  Lubbock,  50  8.  W.  R.,  466 ;  QG  T.,  558 ;  78 
T.,  196. 

Where  a  vendor  holds  the  purchase  money  note  to  secure  which 
a  lien  is  reserved  in  the  deed,  he  need  not  present  the  note  before 
suing  to  recover  the  land  on  default  of  payment  of  the  note. 
Curran  vs.  Texas  Land  &  Mortgage  Co.,  60  S.  W.  R.,  466.  Where 
a  third  person  sues  to  recover  the  value  of  property  sold  by 
an  administrator  it  is  not  necessary  to  present  the  claim  for  allow- 
ance. Schmidt  vs.  Jacques,  62  S.  W.  R.,  956.  Nor  when  property 
held  in  trust  by  deceased.    Vandever  vs.  Freeman,  20  T.,  334. 

Where  there  is  a  foreclosure  of  a  vendor's  lien,  and  no  judgment 
is  asked  against  the  estate,  but  the  administrator  is  made  a  party 
to  foreclose  the  equity  of  redemption  in  estate  such  claim  need  not 
be  presented  before  making  the  administrator  a  party.  Ferguson 
vs.  McCrarv,  50  S.  W.  R.,  472.  The  suretv  on  a  note  mav  be  sued 
thereon  after  the  maker's  death  without  presenting  the  claim  to 
the  administrator  of  the  maker.  Planters'  Bank  vs.  Robertson,  86 
S.  W.  R.,  643 ;  40  S.  W.  R.,  395. 

The  holder  of  a  claim  secured  by  lien  does  not  defeat  right  to 
foreclose  the  lien  if  claim  not  presented  where  the  deceased  bought 
from  original  vendee  and  assumed  the  note.    34  S.  W.  R.,  293. 

Where  the  suit  is  for  real  or  personal  property  in  the  hands  of 
the  administrator,  it  need  not  be  presented  for  allowance  and  ap- 
proval before  suit.  Barlow  vs.  Anglin,  45  S.  W.  R.,  857 ;  Schmidt 
vs.  Jacques,  62  S.  W.  R.,  956 ;  72  T.,  67 ;  6  T.,  443 ;  27  T.,  655. 
Or  where  a  party  claims  an  interest  in  a  fund,  in  the  hands  of 
administrator,  not  as  creditor  of  the  estate  but  as  owner.     Red 
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River  Bank  vs.  Higgins,  72  T.,  66;  32  S.  W.  R.,  956;  92  T.,  584; 
see  Dunn  vs.  Sublett,  14  T.,  522.  So  holders  of  collateral  may 
collect  and  apply  proceeds  without  presenting.  Huyler  vs.  Daho- 
ney,  48  T.,  239 ;  74  T.,  604 ;  62  S.  W.  R.,  86.  So  when  the  claim 
arose  by  virtue  of  a  contract  with  the  administrator  or  executor, 
it  need  not  be  presented  for  allowance  or  approval.  King  vs. 
Battaglia,  84  S.  W.  R.,  843;  31  S.  W.  R.,  711*  Nor  when  the 
estate  is  being  administered  by  an  independent  executor.  Parks  vs. 
Lubbock,  50  S.  W.  R.,(A36;  Smith  vs.  Coswell,  65  T.,  375.  Nor 
where  there  are  mutual  debts  between  individuals,  one  of  whom 
dies,  the  claim  of  survivor  need  not  be  presented  for  allowance  and 
approval  before  pleading  it  as  a  set-off.  Smalley  vs.  Trammel,  11 
T.,  10;  Eborn  vs.  Cameron,  32  T.,  250;  Mitchell  vs.  Rucker,  22 
T.,  66;  13  T.,  248.  Nor  where  a  purchaser  at  an  administrator's 
sale  claims  a  deficit  in  land,  and  seeks  to  recover  back  money  paid. 
Giddings  vs.  Heiskel,  44  T.,  386.  Nor  where  a  debtor  dying  had 
made  an  assignment  for  the  benefit  of  creditors.  King  vs.  Cas- 
sady,  36  T.,  531 ;  35  T.,  390.  So  where  land  sold  in  lifetime  of 
deceased  under  first  mortgage  may  foreclose  under  recorded  mort- 
gage without  presenting  claim.     90  T.,  195;  see  also  20  T.,  336. 

Uncertain  Amount  or  Unliquidated  Claim, 

If  the  claim  can  not  be  verified  with  a  reasonable  degree  of  cer- 
tainty, it  need  not  be  presented  before  suit.  King  vs.  Cassady, 
36  T.,  538.  So  a  mere  demand  for  unliquidated  damages  need  not 
be  presented  before  suit,  Ferrell  vs.  Mooney,  33  T.,  224 ;  4  T.,  142 ; 
4  T.,  214,  as  damages  for  breach  of  contract,  Robinson  vs.  Mc- 
Donald, 11  T.,  385;  Bullion  vs.  Campbell,  27  T.,  655;  nor  contract 
to  convey  land,  45  S.  W.  R.,  857;  or  damages  for  trespass,  Ferrell 
vs.  Mooney,  33  T.,  220 ;  or  for  wrongful  levy  of  attachment.  Blum 
vs.  Welborn,  58  T.,  157;  Garrett  vs.  Gaines,  6  T.,  442;  Evans  vs. 
Hardeman,  15  T.,  483. 

These  cases  are  sufficient  to  illustrate  the  unliquidated  demands 
that  need  not  be  presented  to  the  administrator  before  suit. 

Expenses  of  Administration — Presentation  Of. 

By  x\rticle  2247  and  2248  provision  is  made  for  allowance  of  all 
reasonable  expenses  and  attorney's  fees,  which  are  to  be  authen- 
ticated by  the  affidavit  of  the  executor  or  administrator,  showing 
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specifically  each  item  of  expense  and  date  thereof,  which  the  execu- 
tor or  administrator  must  file  with  the  clerk,  to  be  entered  on  the 
claim  docket  for  approval  by  the  judge  as  in  other  claims;  Pierce 
vs.  Mclver,  25  T.,  771 ;  Manning  vs.  Mayes,  79  T.,  655 ;  Richardson 
vs.  Kennedy,  74  T.,  509 ;  Marx  vs.  Freeman,  52  S.  W.  R.,  647 ;  1 
App.  C,  341;  but,  as  we  will  hereafter  see,  the  approval  has  not 
the  conclusive  force  of  a  final  judgment  as  in  other  claims.  Hard- 
castle  vs.  Archer,  81  S.  W.  E.,  369.  It  seems  that  his  failure  to 
have  filed  and  docketed  his  claims  against  the  estate  would  be  fatal 
to  an  appeal  from  the  action  of  the  judge.  Houston  vs.  Mayes, 
77  T.,  265. 
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CHAPTER  XLIX. 

PRESENTATION  OF  CLAIMS  SECURED  BY  LIENS. 

Claims  Secured  by  Lien. 

The  collection  of  a  claim,  whether  secured  by  lien  or  not,  must 
follow  the  probate  law  when  the  debtor  dies;  it  even  applies  when 
the  claim  is  secured  by  a  deed  of  trust  witli  power  of  sale.  It  is 
at  once  placed  within  the  jurisdiction  of  the  probate  court.  This 
has  been  the  rule  since  Paul  vs.  Robertson,  in  16  T.,  was  decided. 
This  rule  extends  to  the  purchaser  of  the  mortgaged  property, 
though  he  has  not  assumed  the  debt.  22  T.,  537 ;  72  S.  W.  R.,  375 ; 
Texas  Loan  Agency  vs.  Dingee,  75  S.  W.  R.,  868. 

So  all  claims  for  money  must  be  presented  when  secured  by  lien, 
and  must  be  presented  within  the  time  prescribed  by  law,  or,  as 
we  will  hereafter  see,  they  will  be  postponed  to  all  claims  presented 
in  time,  and  the  fact  that  the  claims  are  secured  by  lien  or  mort- 
gage does  not  affect  the  postponement  required  by  the  statute. 
Buchanan  vs.  Wagner,  62  T.,  375;  Mortgage  Co.  vs.  Phillips,  38 
S.  W.  R.,  270;  Jenkins  vs.  Cain,  72  T.,  91.  See  Bell's  Estate  vs. 
Bank,  76  S.  W.  R.,  798,  where  this  article  was  not  applied.  44 
S.  W.  R.,  65. 

Under  the  Act  of  1840  a  failure  to  present  the  debt  and  deed  of 
trust  extinguished  the  lien,  and  the  property  went  to  the  heirs, 
40  S.  W.  R.,  868 ;  44  S.  W.  R.,  65 ;  in  fact,  the  claim  was  barred. 
2  T.,  433;  7  T.,  48,  589,  625;  1  T.,  639.  But  the  Act  of  1848, 
which  was  carved  into  the  present  act,  only  postponed  the  claim 
and  thereby  destroyed  the  preference  it  would  otherwise  have  if 
presented  in  time.  7  T.,  269;  Rev.  Stats.,  Art.  2068;  Buchanan 
vs.  Wagner,  62  T.,  375. 

Must  Lien  Be  Presented  With  Claim  ? 

As  early  as  I)ancy  vs.  Swinncy,  7  T.,  617,  the  issue  was  raised 
and  the  court  expressed  the  opinion  that  if  the  mortgage  alone  was 
the  evidence  of  the  claim,  it  should  be  presented;  but  if  securing 
a  debt  evidenced  by  note  or  bond,  then  the  presentation  of  the  note 
or  bond  was  sufficient.     Graham  vs.  Vining,  1  T.,  644. 

In  Cannon  vs.  McDaniel,  46  T.,  308,  it  is  said  that  while  it  is 
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the  better  practice  to  present  both  the  debt  and  mortgage,  yet  this 
case  followed  the  suggestion  in  Dancy  vs.  Swinney,  and  held  the 
presentation  of  the  debt  sufficient.  Mortgage  Co.  vs.  Jackman,  77 
T.,  625 ;  38  S.  W.  B.,  820 ;  Wharmund  vs.  Merritt,  60  T.,  28 ;  Wil- 
liams vs.  Lumpkins,  74  T.,  604;  Abney  vs.  Pope,  52  T.,  293; 
Cundiff  vs.  Simpson,  32  T.,  145. 

The  claim  for  money  is  only  required  to  be  presented  by  the 
statute,  and  these  cases  reach  the  conclusion  that  the  mortgage  is 
not  embraced  in  the  language.  So  that  when  the  debt  is  allowed 
and  approved,  the  county  court  had  jurisdiction  to  establish  the 
lien,  and  order  the  sale  of  the  property  (see  Art.  2091,  Clause  3), 
also  Art.  2121,  Id.;  Graham  vs.  Vining,  2  T.,  442;  20  T.,  130; 
44  S.  W.  E.,  65 ;  78  S.  W.  R.,  726 ;  75  S.  W.  E.,  866 ;  Wall  vs. 
Cattle  Co.,  88  S.  W.  R.,  536,  and  authorities  cited ;  Myers  vs.  Evane, 
68  S.  W.  R.,  466,  and  authorities  cited;  Ball  vs.  Hill,  48  T.,  641. 
Failure  to  set  up  lien  in  affidavit  to  claim  is  not  a  waiver.  Suther- 
land vs.  Elmendorf,  57  S.  W.  R.,  891 ;  Jenkins  vs.  Cain,  72  T.,  91. 

Vendor's  Liens — Presentation  Of, 

When  the  notes  are  supported  by  a  vendor's  lien,  the  notes  are 
themselves  an  equitable  mortgage,  40  T.,  226,  which  should  be 
presented,  and  on  acceptance  and  approval  fall  within  Article  2121, 
Rev.  Stats.,  for  enforcement,  and  when  thus  presented  it  has  prece- 
dence over  every  other  claim  against  the  estate,  TouUerton  vs. 
Mahncke,  32  S.  W.  R.,  238 ;  82  T.,  347 ;  72  T.,  88 ;  56  T.,  404 ; 
24  T.,  295;  16  T.,  472;  62  T.,  377;  20  T.,  129;  and  this  is  true 
of  all  notes  given  for  purchase  money  which  have  been  properly 
allowed  and  approved.  Id.;  Sutherland  vs.  Elmendorf,  57  S.  W. 
R.,  891. 

When  the  lien  is  reserved  in  the  deed,  and  is  thereby  a  contract 
lien  to  secure  the  vendor  in  the  purchase  money,  it  is  well  known 
that  the  title  remains  in  the  vendor,  and  upon  the  default  of  the 
vendee  or  his  estate  the  vendor  mav  sue  for  and  recover  the  land. 
The  death  of  the  vendee  does  not  affect  the  remedies  of  the  vendor, 
for  the  superior  title  is  still  in  him,  30  S.  W.  R.,  716 :  33  S.  W.  R., ' 
1009;  47  S.  W.  R.,  389,  and  the  estate  can  not  defeat  the  recoverv 
without  paying  for  the  land.  To  preserve  this  remedy  it  is  not 
necessary  for  the  vendor  to  present  his  claim  to  the  administrator,  . 
as  he  mav  rescind  the  contract  without  pursuing  the  debt  by  bring- 
ing an  action  to  trv  title  in  the  district  court.     If,  however,  the 
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vendor  demands  the  payment  of  the  note  out  of  the  funds  of  the 
estate,  and  thereby  affirms  the  contract,  he  must  present  the  same 
for  allowance  and  approval,  and  must  foreclose  in  the  probate  court. 
Curran  vs.  Mortgage  Co.,  60  S.  W.  R.,  466;  Wall  vs.  Cattle  Co., 
88  S.  W.  R.,  536. 

So  far  it  is  assumed  that  the  vendor  is  the  holder  of  the  notes. 
If,  however,  an  assignee  of  the  lien  note  should  desire  to  collect,  he 
has,  in  the  absence  of  title  in  him,  the  only  remedy  of  foreclosure, 
and  must  present  it  for  allowance  and  approval  and  pursue  his 
remedy  in  the  probate  court  under  Article  2121.  Moore  vs.  Glass, 
25  S.  W.  E.,  128,  but  doubted  in  29  S.  W.  R.,  400 ;  79  T.,  565 ; 
Wall  vs.  Cattle  Co.,  88  S.  W.  R.,  536. 

The  assignee  of  the  purchase  money  note  without  title  to  the 
land  has  simply  the  lien  which  passes  with  the  note,  and  though 
it  be  for  the  purchase  money,  yet  like  any  other  lienholder  he  must 
pursue  his  claim  as  directed  by  the  probate  laws,  or  he  loses  the 
lien.    Id.;  Texas  Loan  Agency  vs.  Dingee,  75  S.  W.  R.,  866. 

The  same  rule  applies  where  a  deed  of  trust  with  a  power  of  sale 
is  given  to  secure  the  purchase  money,  whether  given  by  the  dece- 
dent, or  the  land  was  bought  subject  to  it.  Death  suspends  the 
power  of  sale,  and  it  must  be  foreclosed  in  the  probate  court.*  Id. ; 
Whitmire  vs.  May,  72  S.  W.  R.,  375. 

In  Tiboldi  vs.  Palms,  78  S.  W.  R.,  726,  there  was  a  failure  to 
present  the  claim  secured  by  a  deed  of  trust  for  allowance  and 
approval,  and  the  property  was  set  aside  as  homestead.  Held,  lien 
was  lost.  75  S.  W.  R.,  868.  See  Sutherland  vs.  Elmendorf,  57 
S.  W.  R.,  891.  But  quaere.  Suppose  the  assignee  of  a  purchase 
money  note  does  not  present  it  for  allowance,  and  it  is  thereby 
barred  from  payment  from  the  funds  of  the  estate,  but  after  the 
administration  is  closed  the  original  vendor  of  the  land  who  as- 
signed the  note  now  conveys  to  the  assignee  of  the  note  the  title, 
can  the  assignee  sue  for  the  land  in  trespass  to  try  title?  It  seems 
that  he  can.  White  vs.  Cole,  87  T.,  500;  Davis  vs.  Heitman,  48 
S.  W.  R.,  51 ;  Jackson  vs.  Bradshaw,  57  S.  W.  R.,  879. 

Judgments — Presentation  Of, 

All  judgments  against  the  deceased  must  be  presented.  Execu- 
tions can  not  issue  against  property  in  the  hands  of  the  pro- 
bate court,  but  judgments  must  be  paid  in  due  order  of  adminis- 
tration, as  we  will  hereafter  see.    I  wish  now  to  discuss  only  judg- 
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ments  entered  against  the  deceased  in  his  lifetime,  carrying  with 
them  the  liens  fixed  by  law,  and  classed  in  Clause  3,  Article  2091, 
with  mortgages.  Death  can  not  disencumber  the  property  of  the 
lien,  though  it  may  be  subjected  like  other  liens  of  the  same  degree 
to  statutory  preferences. 

In  Hall  vs.  McCormick,  7  T.,  269,  it  seems  it  was  not  neces- 
sary to  present  for  allowance  and  approval  any  judgment  upon 
which  execution  could  issue,  and  the  necessity  for  the  presentation 
of  a  judgment  only  arose  where  the  judgment  was  dormant.  This 
case  followed  Cole  vs.  Robertson,  6  T.,  356. 

In  Birdwell  vs.  Kaufman,  25  T.,  191,  it  is  said  that  it  is  diffi- 
cult to  exempt  judgments  from  claims  for  money  required  by  the 
statute  to  be  presented  for  allowance  and  approval.  See  Converse 
vs.  Sorley,  39  T.,  536;  Jenkins  vs.  Cain,  72  T.,  91. 

In  Gaston  vs.  McKnight,  43  T.,  619,  it  is  said  the  presentation 
of  an  abstract  of  a  judgment,  showing  date,  amount,  rate  of  in- 
terest, names  of  parties  and  authenticated  by  the  proper  oath  of 
holder,  to  the  administrator  is  required. 

It  may  be  then  considered  fully  settled  in  these  cases  that  a  judg- 
ment for  money  recovered  in  the  lifetime  of  the  decedent  must  be 
preseflted  for  allowance  and  approval,  or  it  can  not  be  collected,  16 
T.,  472;  20  T.,  129;  and  the  earlier  decisions  are  no  longer  appli- 
cable. Jenkins  vs.  Cain,  72  T.,  91 ;  Bell's  Estate  vs.  Farmers'  Bank, 
76  S.  W.  R.,  798 ;  Gaston  vs.  Boyd,  52  T.,  285 ;  Tolbert  vs.  McBride, 
75  T.,  98 ;  Hollingsworth  vs.  Davis,  62  T.,  441 ;  Rev.  Stats.,  Art. 
2083 ;  49  T.,  480. 

When  the  judgment  thus  recovered  has  been  allowed  and  ap- 
proved, it  becomes  an  accepted  judgment  against  the  estate  with 
such  priority  as  the  nature  of  the  lien  or  the  date  of  fixing  the  lien 
may  have  given  to  it,  and  its  preference,  if  any,  when  in  conflict  with 
other  liens,  will  be  enforced,  subject,  of  course,  as  said  before,  to 
statutory  preferences.  Rev.  Stats.,  Art.  2121;  39  T.,  528;  Ayres 
vs.  Waul,  44  T.,  549. 

There  is  no  limitation  against  a  judgment  while  estate  is  open. 
85  S.  W.  R.,  52;  17  S.  W.  R.,  516. 

Article  2083,  Rev.  Stats.,  requires  judgments  on  rejected  claims 
to  be  filed  within  thirty  days  from  rendition.  This  does  not  apply 
to  judgments  recovered  In  the  lifetime  of  the  deceased.  Manning 
vs.  Maves,  79  T.,  654. 
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A  Judgment  Against  Foreign  Administrator. 
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A  judgment  against  an  administrator  in  a  foreign  State  can  not 
be  presented  or  collected  against  an  administrator  of  the  decedent 
debtor  in  Texas.  Jones  vs.  Jones,  15  T.,  464;  Cherry  vs.  Speight, 
28  T.,  516-517;  Carrigan  vs.  Semple,  72  T.,  306.  (See  "Foreign 
Administrators.^' ) 
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CHAPTER  L. 

AUTHENTICATION   OF   CLAIMS. 

By  Article  2072  it  is  provided  that  no  executor  or  administrator 
shall  allow  any  claim  against  the  estate,  nor  shall  the  county  judge 
approve  the  same,  unless  such  claim  is  accompanied  by  an  affidavit 
in  writing,  stating:  (1)  That  the  claim  is  just,  and  (2)  that  all 
legal  offsets,  pa3^ments  and  credits  known  to  affiant  have  been 
allowed.  The  affidavit  shall  be  made  ordinarily  by  the  owner  of 
the  claim,  but  if  made  bv  some  one  for  him  it  must  show  that 
affiant  knows  the  facts  stated.  (This  article  is  similar  to  the  Acts 
of  1848  and  1870.)     43  T.,  619. 

We  thus  see  that  a  special  preparation  for  presentation  of  the 
claim  is  required,  and  has  always  been  held  essential ;  for  an  allow- 
ance and  approval  of  the  claim  without  the  affidavit  would  be  a 
nullity.  Anderson  vs.  Cochran,  57  S.  W.  R.,  29;  Rev.  Stats.,  Art. 
2075;  21  T.,  425;  30  T.,  71,  459 ;  35  T.,  438;  18  T.,  676;  3  T.,  99 
Converse  vs.  Sorley,  39  T.,  528 ;  Gaston  vs.  McKnight,  43  T.,  622 
Birdwell  vs.  Kaufman,  25  T.,  192 ;  Heath  vs.  Garrett,  46  T.,  25 
Lanier  vs.  Taylor,  41  S.  W.  R.,  516;  Walker  vs.  Taul,  1 
App.  C,  Sec.  30. 

Again,  the  affidavit  must  conform  to  the  statute,  Anderson  vs. 
Cochran,  57  S.  W.  R.,  29,  for  if  it  be  wanting  in  any  essential  par- 
ticular the  administrator  can  not  allow  it,  and  his  allowance  would 
be  void.  Walters  vs.  Prestidge,  30  T.,  75;  Lanier  vs.  Taylor,  41 
S.  W.  R.,  517;  35  T.,  438;  see  41  T.,  372,  for  form;  46  T.,  308; 
Strickland  vs.  Sandmeyer,  53  S.  W.  R.,  87.  A  substantial  com- 
pliance has  been  held  good;  that  is.  where  equivalent  words  have 
been  used,  30  T.,  74;  39  T.,  374,  but  it  is  always  best  to  use  the 
simple  words  of  the  statute.  Crosby  vs.  McWillic,  11  T.,  94;  Can- 
non vs.  McDaniel,  46  T.,  309;  Jones  vs.  Boulman,  39  T.,  368; 
43  T.,  619.  The  word  "offsets'"  omitted  was  held  fatal,  30  T.,  73; 
35  T.,  438.  Offsets,  payments  and  credits  are  intended  to  cover 
every  claim  for  money.  30  T.,  74.  "Was  just"  instead  of  "is  just" 
was  held  not  fatal.  32  T.,  735 ;  see  37  T.,  45.  Word  "payment" 
omitted  held  not  fatal.  46  T.,  309.  So  technical  inaccuracies  in 
description  of  claim  not  fatal.    28  T.,  504-516;  10  T.,  199. 

It  need  not  be  signed  by  owner,  but  by  his  agent  or  attorney  is 
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sufficient.  Rev.  Stats.,  Arts.  2070-2072;  7  T.,  228,  485;  14  T., 
521;  15  T.,  117;  19  T.,  155;  46  T.,  25,  309;  19  T.,  108;  30  T.,  75. 
This  objection  not  available  in  collateral  attack.  Cameron  vs.  Me- 
Daniel,  46  T.,  309. 

If  affidavit  shows  facts  within  affiant's  knowledge  when  signed 
by  other  than  the  owner,  then  the  objection  to  an  affidavit  thus 
made  must  be  set  up  when  presented.  14  T.,  531;  10  T.,  199; 
7  T.,  228;  see  1  Posey  U.  C,  181 ;  30  T.,  74,  and  35  T.,  438. 

Paying  Claim  Without  Authentication. 

In  Howard  vs.  Battle,  18  T.,  673,  a  claim  was  allowed  and  ap- 
proved without  authentication;  it  was  held  too  late  for  the  admin- 
istrator to  defeat  the  payment  on  this  ground,  citing  3  T.,  93,  and 
25  T.,  120;  Hanlon  vs.  WTieeler,  45  S.  W.  E.,'822;  see  1  Posey 
181.     (See  "Suit  on  Claim.") 

As  to  authentication  of  expenses  of  administrator,  see  Rev.  Stats., 
Arts.  2247-2248. 

When  Claim  Lost  or  Destroyed. 

By  Article  2073,  if  the  claim  is  lost  or  destroyed,  the  affidavit 
must  show  the  loss  or  destruction,  stating-  the  date  and  nature  of 
the  claim  and  when  due,  and  that  such  claim  is  just  and  all  legal 
offsets,  payments  and  credits  known  to  affiant  have  been  allowed, 
and  that  the  claimant  is  still  the  owner  of  the  same*  but  in  such 
case,  before  such  claim  shall  be  approved,  it  must  be  proved  by 
testimony  taken  in  open  court  or  by  deposition. 

Before  Whom  Affidavit  Taken, 

Article  2074  provides  that  the  affidavit  may  be  taken  befor-e  any. 
officer  authorized  to  administer  an  oath.  As  to  such  officers,  see 
Rev.  Stats.,  Arts.  4  and  7;  18  T.,  2;  19  T.,  108. 
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CHAPTER  LI. 

WITHIN  WHAT  TIME  CLAIMS  ARE  TO  BE  PRESENTED. 

Article  2068  requires  every  "claim  for  money^'  to  be  presented 
within  twelve  months  after  the  original  grant  of  letters.  There  are 
two  statutory  exceptions:  (1)  Article  2069  requires  claims  for 
funeral  expenses  and  expenses  of  last  sickness  shall  be  presented 
within  sixty  days  after  grant  of  letters,  or  they  lose  their  priority 
over  exempted  property,  or  an  allowance  in  lieu  thereof  required 
to  be  set  aside  to  the  widow  and  children  of  the  deceased  heretofore 
discussed.  (2)  Article  2086  requires  that  any  claim  of  the  executor 
or  administrator  against  the  testator  or  intestate  shall  be  filed  in 
the  court  granting  letters,  verified  by  affidavit  as  required  in  other 
cases,  within  six  months  after  he  has  qualified,  or  such  claim  shall 
be  barred.  SeeHicks  vs.  Olliver,  78  T.,  233.  (3)  By  Article  2089 
no  claim  can  be  allowed  if  presented  after  an  order  for  partition 
or  distribution  has  been  made.  Article  2083  requires  judgment 
on  rejected  claim  to  be  filed  with  the 'clerk  within  thirty  days  after 
rendition,  and  entered  on  claim  docket. 

Penalty  for  Delay. 

Each  of  these  statutes  imposes  a  different  penalty  for  failure  to 
present  the  claim  w^ithin  the  time  prescribed. 

By  Article  2068  it  seems  that,  without  reference  to  the  nature 
of  the  claim,  its  payment  is  postponed  until  after  all  the  claims 
presented  within  the  twelve  months  are  paid.  See  Rev.  Stats.,  Art. 
2091,  Clauses  4  and  5;  Arts.  2092  and  2101;  Buchanan  vs.  Wag- 
ner, 62  T.,  377-378 ;  38  S.  W.  R.,  270.  All  claims  not  presented 
in  time  were  barred,  91  T.,  427,  but  by  Act  of  1848,  carried  into 
the  present  law,  they  are  duly  postponed.  Hall  vs.  McCormidc, 
7  T.,  269. 

By  Article  2069  claims  for  funeral  expenses  and  expenses  of  last 
sickness  lost  their  right  to  priority  of  payment,  and  take  their  place 
as  ordinary  claims;  that  is,  are  degraded  from  one  to  class  four 
or  five. 

Bv  Article  2086  claims  of  an  executor  or  administrator  against 
the  testator  or  intestate  if  not  presented  within  six  months  are 
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barred.  In  such  cases  the  penalty  prescribed  by  Act  of  1840  was 
not  changed.     (See  "Classification  and  Payment.") 

Subject  to  these  penalties,  a  claim  may  be  presented  at  any  time 
before  an  order  for  partition  and  distribution  has  been  made.  Rev. 
Stats.,  Art.  2089;  Bledsoe  vs.  Bledsoe,  66  T.,  439-440;  Ryan  vs. 
Fink,  30  T.,  386 ;  Standifer  vs.  Hubbard,  39  T.,  149.  To  escape 
the  penalty  the  claim  must  have  been  personally  received  within 
twelve  months  by  the  administrator  or  executor,  to  be  a  presenta- 
tion within  the  statute.  Art.  2068. 

In  Adoue  vs.  Gonzales,  54  S.  W.  R.,  366,  the  claim  was  mailed 
before  the  twelve  months  elapsed,  but  not  received  until  after  the 
twelve  months  expired  is  not  in  time.  . 

Excuse  for  Not  Presenting, 

In  Article  2070  it  is  provided  that  if  an  executor  or  adminis- 
trator absents  himself  from  the  State,  the  time  of  such  absence 
shall  not  be  computed  in  estimating  the  twelve  months*  in  Article 
2068,  or  the  sixtv  davs  in  Article  2069.  This  article  was  taken 
from  an  Act  of  1863,  and  presents  a  statutory  excuse  for  not  pre- 
senting a  claim  within  the  time  allowed,  but  not  for  not  suing  after 
rejection.  37  T.,  36-37.  If  there  be  two  executors,  the  joint 
absence  of  both  must  be  shown.  Adoue  vs.  Gonzales,  54  S.  W. 
R.,  367. 

We  have  seen  in  Tiboldi  vs.  Palms,  78  T.,  726,  that  an  excuse, 
such  as  the  failure  of  the  executor  or  administrator  to  give  notice 
of  the  issuance  of  letters,  was  held  invalid  so  far  as  affecting  the 
estate;  a  remedy,  however,  against  the  bond  of  the  administrator 
was  suggested.  So  I  take  it  that  the  maxim  "Ex  pressio  exclusio 
alterius"  applies.  See  Bell's  Estate  vs.  Farmers'  National  Bank, 
76  S.  W.  R.,  798,  where,  under  the  circumstances  of  the  delay,  the 
above  article  did  not  apply.  See  also  White  vs.  Downs,  40  T..  236, 
but  this  case  arose  prior  to  the  adoption  of  Article  2070. 

Where  the  claimant  does  present  his  claim  he  is  estopped  from 
setting  up  that  delay  was  caused  by  want  of  notice  of  the  issuance 
of  letters.    Danzy  vs.  Swinney,  7  T.,  617. 
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CHAPTER  LII. 

ALLOWANCE   AND  APPROVAL   OF   CLAIM. 

The  term  "allowance''  is  applied  to  the  acceptance  by  the  admin- 
istrator, and  we  w^ill  see  that  the  term  "approval"  applies  to  the 
act  of  the  probate  judge  in  giving  the  "allowance"  his  official  sanc- 
tion, and  both  must  combine  to  give  validity  to  the  claim.  So, 
then,  as  said  in  Danzy  vs.  Swinney,  7  T.,  617,  until  the  claim 
has  been  allowed  and  approved,  it  has  no  standing  in  the  probate 
court,  and  until  it  has  been  rejected  by  the  administrator  or  pro- 
bate judge  it  has  no  standing  in  any  other  court.  14  T.,  162;  35 
T.,  25. 

We  have  already  seen  that  no  claim  can  be  allowed  unless  prop- 
erly authenticated,  Rev.  Stats.,  Art.  2072,  and  the  proper  authen- 
tication has  been  discussed. 

By  Article  2076  it  is  provided  that  when  a  claim  for  money, 
he  must  endorse  thereon  or  aimex  thereto  a  memorandum  in  writ- 
ing signed  by  him  stating  the  time  of  its  presentation  and  that  he 
allows  or  rejects  the  claim,  or  what  portion  thereof  he  allows  or 
rejects,  as  the  case  may  be.  This  article  corresponds  with  both 
the  Acts  of  1848  and  1860. 

The  purpose  of  these  articles  requiring  presentation  and  allow- 
ance is  to  avoid  lawsuits  and  the  attending  expense,  as  well  as  to 
facilitate  the  speedy  settlement  of  the  estate.  The  discretion  of 
the  administrator  to  be  exercised  in  the  acceptance  or  rejection  of 
a  claim  is  in  its  nature  judicial,  for  his  allowance  when  approved 
is  a  quasi  judgment.  Callaghan  vs.  Grenet,  66  T.,  237.  He  is 
called  upon  to  guard  the  estate  from  unjust  claims  upon  the  one 
hand,  and  from  needless  suits  at  law  on  the  other,  10  T.,  199,  and 
a  proper  exercise  of  this  power  to  allow  or  reject  is  the  most  im- 
portant function  of  his  office,  Mortgpge  Co.  vs.  Jackman,  77  T., 
622,  and  the  statute  makes  it  his  duty  to  act  upon  every  claim  pre- 
sented, for  by  Article  2077  it  is  provided  that  a  failure  to  endorse 
on  the  claim  when  presented  the  memorandum  required  in  Article 
2076  will  not  only  be  deemed  equivalent  to  a  rejection  and  au- 
thorize the  claimant  to  establish  bv  suit  the  claim  in  a  court 
of  proper  jurisdiction,  but  the  administrator  may  be  removed  on 
the  complaint  of  any  person  interested  in  the  claim. 
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Effect  of  Allowance. 

The  allowance  of  the  claim  by  the  administrator  or  executor 
gives  it  a  standing  in  the  probate  court,  and  no  suit  can  be  brought 
upon  it  in  any  other  jurisdiction,  but  it  simply  prepares  the  claims 
for  presentation  to  the  probate  judge  to  act  upon  it,  for,  as  yet, 
there  is  no  legal  recognition  of  its  validity.  It  needs  the  approval 
of  the  probate  judge  to  give  it  full  effect  as  a  valid  claim.  In  a 
word,  there  are  only  two  ways  by  which  a  claim  against  an  estate 
can  become  effective  demands,  and  they  are: 

First — By  allowance  and  approval  of  the  administrator  and  pro- 
bate judge;  or  if  rejected  by  either  then  by  the  judgment  of  a  court 
of  competent  jurisdiction  after  suit  upon  the  same.  Rev.  Stats., 
Art.  2094. 

To  obtain  the  approval  of  the  probate  judge  the  daim  must 
when  approved  in  whole  or  in  part  be  placed  on  the  claim  docket. 
This  is  provided  for  by  Article  2078,  which  requires  the  claim  only 
when  allowed  in  whole  or  in  part  to  be  placed  upon  the  claim 
docket  for  the  approval  of  the  county  judge.  De  Cordova  vs. 
Rodgers,  97  T.,  60.  The  claim,  in  order  to  retain  its  proper  classi- 
fication, must  be  presented  to  the  clerk  of  the  county  court  within 
twelve  months  after  the  issuance  of  original  letters  to  the  legal 
representative  of  the  estate,  for  if  presented  after  that  time  it  is 
postponed  until  all  the  claims  presented  within  the  year  have  been 
paid  in  full.    De  Cordova  vs.  Rodgers,  97  T.,  60 ;  92  T.,  478. 

By  Article  2079  all  claims  entered  upon  this  docket  shall  be 
acted  upon  by  the  probate  judge  at  a  regular  term  of  the  probate 
court,  provided  the  claim  has  been  on  the  docket  at  least  ten  days 
before  the  regular  tenn. 

Contesting, 

The  purpose  of  requiring  ten  days  to  elapse  before  the  claim 
can  be  called  for  adjudication  is  to  give  opportunity  for  the  con- 
test provided  in  Article  2081,  where  any  person  interested  in  the 
estate  may  appear  and  object  to  the  approval  of  the  same,  or  any 
part  thereof;  but  the  objection  must  be  filed  in  writing.  However, 
objections  may  be  filed  at  any  time  before  the  court  acts  upon  the 
claim.  When  the  issues  are  made  the  validity  of  the  claim  is  to  be 
judged  upon  the  facts  and  the  law.  Rev.  Stats.,  Art.  2081,  and 
the  judge  must  either  approve  in  whole^or  in  part  or  reject  it,  and 


218  PRESENTATION  OF  CLAIMS. 

at  the  same  time  classify  the  claim.  Bev.  Stats.,  Art.  2079;  see 
Harper  vs.  Stroud,  41  T.,  367;  Glenn  vs.  Kirabrough,  70  T.,  147. 

If  the  attack  is  made  by  a  general  creditor  he  must  show,  in 
addition  to  his  objection  to  the  claim,  that  the  estate  is  insolvent, 
otherwise  he  can  suffer  no  injury  upon  which  to  predicate  an 
objection.    Kerr  vs.  Hutchins,  36  T.,  452 ;  Stark  vs.  Seale,  59  T.,  1. 

We  will  see  hereafter  that  any  order  entered  by  the  court  may 
be  appealed  by  the  person  aggrieved.  41  T.,  369 ;  Swan  vs.  House, 
50  T.,  653;  Glenn  vs.  Kimbroiigh,  70  T.,  147.  (See  "Appeals  to 
District  Court.^')  After  term  in  which  claim  is  approved  in  pro- 
bate court  this  court  can  not  set  it  aside  unless  for  fraud.  Hicks 
vs.  Olliver,  23  T.,  632;  14  T.,  681,  315;  78  T.,  235. 

Reconsideration  of  Allowance. 

In  Hensel  vs.  Building  Assn.,  85  T.,  215,  it  was  held  that  where 
an  administrator  allows  a  claim  the  fact  that  he  contested  the  claim 
before  the  judge  was  not  a  nullification  of  his  approval. 

In  Phillips  vs.  Howard,  18  T.,  673,  an  allowance  was  entered 
on  a  claim  not  verified  as  required  by  the  statute  and  subsequently 
approved  by  the  court,  the  administrator  could  not  thereafter  defeat 
it,  because  he  allowed  it  without  verification. 

In  Harper  vs.  Stroud,  41  T.,  367,  it  was  held  that  an  adminis- 
trator could  appeal  from  an  order  approving  a  claim  which  he  has 
allowed  and  which  he  desires  to  controvert.  For  reasons  arising 
subsequent  to  the  allowance,  see  case  for  illustration.  Scales  vs. 
Daniel,  16  T.,  136.  See  Hicks  vs.  Olliver,  78  T.,  235,  where 
"allowance''  approved  it  can  not  be  set  aside  in  the  probate  court 
after  the  term  in  which  the  approval  was  entered.  Approved  in 
30  S.  W.  R.,  964,  and  38  S.  W.  R.,  1030,  except  on  the  ground  of 
fraud  or  want  of  jurisdiction  shown.  Heath  vs.  Lane,  62  T.,  694. 
As  to  annulling  allowed  claim,  see  Montgomery  vs.  Coulton,  18  T., 
750;  Lott  vs.  Cloud,  23  T.,  257;  Giddings  vs.  Steele  28  T.,  757; 
Cone  vs.  Crum,  52  T.,  351 ;  Neil  vs.  Hodgos,  5  T.,  490 ;  11  T.,  117 ; 
16  T.,  140.  As  to  proof,  see  14  T.,  152;  17  T.,  140:  23  T.,  103, 
497 ;  37  S.  W.  R.,  373. 

Judgment  to  Re  Entered. 

The  action  of  the  court  on  the  claim  must  be  entered  on  the 
claim  docket,  and  the  date  thereof;  furthermore,  the  county  judge 
must  endorse  on  the  claim,  or  annex  thereto  a  memorandum  in 
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writing  signed  by  him  officially  and  dated,  stating  his  action ;  that 
is,  whether  approved  or  rejected  or  if  approved  in  part,  stating 
the  amount  for  which  approved  and  the  classification  of  the  claim. 
Danzy  vs.  Swinney,  7  T.,  617 ;  Bev.  Stats.,  Art.  2080.  This  action 
is  essential,  so  that  if  approved  it  may  be  classified  and  paid;  or, 
if  rejected,  the  claimant  may,  if  he  can  establish  it  by  suit  in  a 
court  of  competent' jurisdiction,  for  by  Article  2084  no  claim  for 
money  or  any  part  thereof  can  be  paid  until  it  has  been  approved 
by  the  county  judge  or  established  by  suit. 

When  Disqualification  Forbids  Allowance  or  Approval. 

Where  an  administrator  is  the  agent  of  the  creditor  for  collec- 
tion, and  especially  where  he  has  an  interest  in  the  claim  contin- 
gent upon  collection,  he  can  not  allow  it.  Henderson  vs.  Ayres, 
23  T.,  102 ;  Puckett  vs.  McCall,  30  T.,  459.  So  where  the  admin- 
istrator or  executor  has  a  claim  against  the  intestate  or  testator 
it  is  required  by  Article  2086  that  he  file  the  same  in  the  court 
granting  the  letters,  verified  by  affidavit  as  required  in  other  cases 
within  six  months  after  he  has  qualified  or  it  is  barred.  Article 
2087  authorizes  an  appeal  in  these  cases. 

Again,  where  the  functions  of  an  administrator  or  executor  has 
been  suspended  he  has  no  authority  to  allow  a  claim.  Oldham  vs. 
Smith,  26  T.,  531. 

When  Judge  Disqualified, 

When  the  probate  judge  holds  a  claim  which  had  been  approved 
by  a  prior  judge  he  can  not  make  an  order  in  the  case  until  it  is 
paid.  All  orders  made  by  him  under  disability  of  this  character 
are  void.  Burks  vs.  Bennet,  62  T.,  279;  Moody  vs.  Looscan,  44 
S.  W.  B.,  624;  Frieburg  vs.  Isbell,  25  S.  W.  B.,  989;  35  S.  W.  B., 
196. 

Allowance  and  Approval — Effect, 

We  see,  then,  that  both  allowance  by  the  administrator  and  ap- 
proval by  the  judge  are  essential  to  the  claim.  It  in  effect  deter- 
mines the  account  between  the  claimant  and  the  estate ;  both  debits 
and  credits  are  involved,  as  required  to  be  stated  in  the  verifica- 
tion of  the  claim,  Williams  vs.  Bobinson,  63  T.,  581,  and  authori- 
ties cited ;  and  no  suit  can  be  brought  on  it  in  any  other  jurisdic- 
tion.   Id. ;  Mortgage  Co.  vs.  Jackman,  77  T.,,  622;  57  T.,  406. 
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The  statute  of  limitations  ceases  to  run  against  the  claim,  Her- 
bert vs.  Herbert,  59  S.  W.  R.,  594 ;  Wygal  vs.  Myers,  76  T.,  598 ; 
Howard  vs.  Battle,  18  T.,  G'76;  9  T.,  518;  69  T.,  658;  but  note 
that  the  simple  allowance  by  the  administrator  would  not  have  the 
effect  of  suspending  limitation,  Danzy  vs.  Swinney,  7  T.,  617,  so 
that,  if  by  delay  in  docketing  the  claim  for  approval  limitation 
has  run  against  the  claim,  the  judge  should  disapprove  it  as  a 
barred  claim.  In  a  word,  limitation  only  ceases  after  approval  by 
the  probate  judge,  and  if  it  runs  it  can  not  be  paid,  even  though 
will  provides  for  payment  of  debts. 

When  allowed  and  approved  it  becomes  a  judgment  as  effect- 
ually as  if  recovered  in  a  suit.  Neill  vs.  Hodge,  5  T.,  489; 
Giddings  vs.  Steele,  28  T.,  757 ;  Herbert  vs.  Herbert,  59  S.  W.  R., 
595;  Williams  vs.  Robinson,  63  T.,  580;  Jones  vs.  Underwood,  11 
T.,  116;  Willis  vs.  Smith,  65  T.,  658;  Snow  vs.  Mather,  52  T.,  656; 
16  T.,  139;  36  T.,  131. 

In  Thomas  vs.  Bonnie,  66  T.,  635,  it  said  the  approval  by  the 
county  court  was  a  judgment  conclusively  establishing  the  validity 
of  the  claim  until  set  aside  by  a  proceeding  lawfully  instituted  for 
that  purpose.  Neill  vs.  Hodge,  5  T.,  490 ;  Rev.  Stats.,  Art.  2085 ; 
Gibson  vs.  Hale,  57  T.,  408;  Walker  vs.  Kerr,  27  S.  W.  R.,  299; 
Thompson  vs.  Branch,  35  T.,  26;  Sabrinos  vs.  Chamberlin,  76  T., 
629. 

Being  a  judgment,  it  is  binding  upon  the  estate  as  well  as  the 
claimant  until  set  aside  by  a  proper  proceeding,  Thomas  vs.  Bon- 
nie, 66  T.,  638;  Swan  vs.  House,  50  T.,  653,  even  though  its 
allowance  and  approval  was  the  result  of  accident,  fraud  or  mis- 
take, and  by  direct  proceeding  is  meant  a  suit  in  the  district  court 
to  rescind  the  action  of  the  probate  court  on  some  equitable  ground 
as  above  stated.  Giddings  vs.  Steele,  28  T.,  757 ;  Swan  vs.  House, 
50  T.,  653,  and  authorities  cited ;  Grant  vs.  Hill,  29  S.  W.  R.,  250 ; 
30  S.  W.  R.,  955 ;  Williams  vs.  Robinson,  63  T.,  580-581 :  40  T., 
218,  57;  59  T.,  61.  It  must  be  by  original  suit,  and  it  can  not 
be  raised  upon  appeal  to  the  district  court.  50  T.,  653;  Moore 
vs.  Hillebrandt,  14  T.,  315. 

In  a  word,  an  approval  and  allowance  can  not  be  collaterally 
attacked  upon  any  of  the  equitable  grounds  above  stated ;  not  even 
upon  ground  that  the  debt  was  barred,  Martin  vs.  Robinson,  67 
T.,  381,  and  authorities  cited;  Firebanjjh  vs.  Ward,  51  T.,  414; 
Lvnne  vs.  Sanford,  82  T.,  58;  21   S.  W.  R.,  314,  624:  23  S.  W. 
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R.,  1032;  30  S.  W.  R.,  954;  34  Sr  W.  R.,  392;  Cone  vs.  Crum, 
52  T.,  351 ;  17  T.,  9 ;  37  T.,  244 ;  40  T.,  60 ;  46  T.,  309 ;  50  T.,  653 ; 
or  that  the  claim  upon  which  a  sale  was  ordered  was  not  presented 
to  the  administrator.    82  T.,  58. 

Article  2085,  however,  only  applies  to  such  claims  existing  or 
arising  before  administration,  not  to  claims  growing  out  of  it,  as 
claims  for  expenses  of  administration.  Richardson  vs.  Kennedy, 
74  T.,  507.  These  are  interlocutory  in  their  nature.  Walker  vs. 
Kerr,  7  T.  C.  A.,  498. 

Expenses  of  administration  under  Articles  2247  and  2248  must 
fee  docketed  on  the  claim  docket,  and  approved  by  the  judge  to 
authorize  their  allowance,  yet  the  approval  of  the  judge  does  not 
give  it  the  force  of  a  final  judgment.  Richardson  vs.  Kennedy, 
74  T.,  507. 
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CHAPTER  LIII. 

REJECTION   OF    CLAIM. 

When  Claim  Barred. 

In  Moore  vs.  Harrison,  10  T.,  467,  it  is  held  that  the  allowance 
by  an  administrator  of  a  claim  barred  by  the  statute  of  limitation 
will  not  bind  the  estate,  Moore  vs.  Hillebrandt,  14  T.,  312,  569; 
Sabrinos  vs.  Chamberlin,  76  T.,  625 ;  but  if  it  be  allowed  and  ap- 
proved, it  can  only  be  set  aside  by  a  direct  proceeding.  Howard 
vs.  Johnson,  69  T.,  655;  Martin  vs.  Robinson,  67  T.,  381;  Jones 
vs.  Underwood,  11  T.,  118;  Heffner  vs.  Brunder,  23  T.,  631;  Cone 
vs.  Crum,  52  T.,  351;  Eccles  vs.  Daniels,  16  T.,  140;  Firebaugh 
vs.  Ward,  51  T.,  409,  by  creditors  or  heirs  up  to  final  settlement 
of  the  administrator's  account,  and  the  burden  is  on  the  party  at- 
tacking to  show  no  fact  existing  which  would  have  suspended  the 
statute  when  the  claim  was  approved.  Smart  vs.  Panther^  95 
S.  W.  R.,  680;  Howard  vs.  Johnson,  69  T.,  657;  17  T.,  140;  23  T., 
96;  16  T.,  136;  Moseley  vs.  Gray,  23  T.,  496;  52  T.,  657.  The 
fact  that  it  is  apparently  barred  on  face  is  not  sufficient.  Id.; 
52  T.,  348;  67  T.,  369,  381;  95  S.  W.  R.,  682;  14  T.,  312.  If 
there  is  a  new  promise  taking  it  out  of  the  statute,  it  must  be 
shown.  Jones  vs.  Underwood,  11  T.,  118.  See  Park  vs.  Prender- 
gast  as  to  power  of  executor  to  suspend  limitations.  23  S.  W.  R., 
537;  Daniel  vs.  Harwin,  31  S.'  W.  R.,  421;  also  Suhre  vs. 
Benton,  25  S.  W,  R.,  822,  as  to  a  discussion  of  the  new  promise 
that  will  take  it  out  of  bar.  Expenses  of  administration  which 
under  Article  2247  and  2248  must  be  docketed  on  the  claim  docket, 
and  approved  by  the  judge,  to  authorize  their  allowance,  yet  the 
approval  of  the  judge  does  not  give  it  the  force  of  a  final  judg- 
ment. Richardson  vs.  Kennedy,  74  T.,  507.  A  debt  out  of  the 
statute,  see  Russ  vs.  Cunningham,  16  S.  W.  R.,  447. 

The  fact  that  a  will  provides  for  the  payment  of  debts  does  not 
prevent  the  bar  of  the  statute  if  not  presented  in  time.  Suhre  vs. 
Benton,  25  S.  W.  R.,  823 ;  15  T.,  462 ;  Campbell  vs.  Shotwell,  51 
T.,  35.  Where  a  suit  is  brought  against  an  administrator  on  open 
account,  the  date  of  each  item  should  be  stated  showing  it  is  not 
barred.    Bremond  vs.  Seeligson,  1  App.  C,  Sec.  636.    The  admin- 
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istrator  should  plead  limitation,  Estes  vs.  Browning,  11  T.,  244, 
but  not  if  it  would  defeat  rights  of  the  estate.  Id. ;  King  vs.  Cas- 
sady,  36  T.,  538. 

Rejection  of  Claim, 

We  have  seen  by  Article  2076  the  executor  or  administrator  must 
accept  or  reject  claims  presented  for  allowance.  Rev.  Stats.,  Art 
2077,  which  action  must  be  endorsed  on  or  noted  in  a  memoran- 
dum annexed  to  the  claim.  See  Davenport  vs.  Lawrence,  19  T., 
317.  And  by  Article  2077  that  a  failure  to  do  either,  where  a 
claim  has  been  presented,  is  equivalent  to  a  rejection,  to  ^ich  all 
the  consequences  attached  to  a  rejection,  as  we  will  hereafter  see, 
ensue. 

By  Article  2082  it  is  provided  that  when  a  claim  for  money  has 
been  rejected  by  the  executor  or  administrator,  either  in  whole  or 
in  part,  the  owner  of  such  claim  may,  in  ninety  days  after  such 
rejection,  and  not  thereafter,  bring  a  suit  against  the  executor  or 
administrator  to  establish  the  claim  in  any  court  having  juris- 
diction; and  the  suit  may  be  predicated  upon  the  endorsement  of 
rejection  without  further  proof  of  rejection  unless  denied  under 
oath  by  the  defendant,  or  upon  proof  of  presentation  and  refusal 
of  the  legal  representative  of  the  estate  to  accept  or  reject.  (These 
articles  correspond  with  the  Acts  of  1848  and  1870.) 

We  see,  then,  upon  a  rejection  of  a  claim  evidenced  as  the  statute 
requires,  or  a  refusal  to  accept  or  reject,  you  have  ninety  days,  and 
no  more,  within  which  to  bring  suit  to  establish  your  claim.  The 
suit  can  be  brought  in  the  district  or  county  court  according  to 
amount  involved,  and  the  prayer  is  for  a  judgment  establishing 
your  claim  against  the  estate. 

The  rejection,  or  refusal  to  accept  or  reject,  in  whole  or  in  part, 
is  a  condition  precedent  to  the  suit,  and  unless  the  petition  specifi- 
cally alleges  it,  it  is  subject  to  general  demurrer.  Walters  vs.  Pres^ 
tige,  30  T.,  66;  Danzy  vs.  Swinney,  7  T.,  617;  Tolbert  vs.  McBride, 
75  T.,  98;  Fulton  vs.  Black,  21  T.,  425;  Gaston  vs.  McKnight, 
43  T.,  625;  Mortgage  Co.  vs.  Jackman,  77  T.,  622;  4  App.  C,  185; 
Thompson  vs.  Branch,  35  T.,  26;  Willis  vs.  Tolbert,  11  S.  W.  R., 
536 ;  Marx  vs.  Freeman,  52  S.  W.  R.,  647 ;  see  50  T.,  326 ;  94  T., 
321 ;  75  S.  W.  R.,  48. 
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Evidence  of  Rejection  or  Refusal  to  Act, 

Article  2082  makes  the  endorsement  conclusive  unless  denied 
under  oath;  the  handwriting  or  other  evidence  of  rejection  may 
he  proven,  Tolbert  vs.  McBride,  78  T.,  98,  or  the  fact  that  the 
claim  was  presented  and  the  refusal  or  failure  of  the  administrator 
to  act.  Cobb  vs.  Xorwood,  11  T.,  555.  The  nature  of  the  rejection 
should  be  stated,  for  it  is  clearly  contemplated  in  Articles  2076- 
2080  and  2082  that,  whether  rejected  in  the  first  instance  by  the 
administrator  or  subsequently  by  the  judge,  reasons  for  the  action 
should  ^e  given. 

It  has  been  repeatedly  decided  that  where  the  executor  or  admin- 
istrator has  given  a  reason  for  rejecting  a  claim,  and  a  suit  is 
brought  to  establish  it,  he  can  not  raise  any  objection  to  the  manner 
and  form.  Hansell  vs.  Gregg.  7  T.,  229;  Gaston  vs.  McKnight, 
43  T.,  625;  thmn  vs.  Sublett,  14  T.,  531;  Cannon  vs.  McDaniel, 
46  T.,  303;  Tolbert  vs.  McBride,  78  T.,  98;  Heath  vs.  Garrett, 
46  T.,  23 ;  see  55  T.,  58 ;  Dunn  vs.  Sublett,  14  T.,  531 ;  37  T.,  736. 
And,  again,  where  the  objection  is  general,  no  objection  can  be 
raised  to  the  form  and  manner  of  presentation.  Trigg  vs.  Moore, 
10  T.,  199;  Dunn  vs.  Sublett,  14  T.,  531;  Crosby  vs.  McWillie,  11 
T.,  98;  see  30  T.,  75. 
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CHAPTER  LIV. 

SUING  ON  REJECTED  CLAIM. 

Must  Appear  That  Suit  Brought  in  Ninety  Days. 

The  statute  seems  imperative  by  the  use  of  the  words  "and  not 
thereafter"  Rev.  Stats.,  Art.  2082,  that  the  suit  shall  be  brought  in 
ninety  days,  and  the  petition  must  show  it.  Marx  vs.  Freeman, 
52  S.  W.  R.,  647;  Leverette  vs.  Wherry,  15  S.  W.  R.,  121;  Willis 
vs.  Tolbert,  11  S.  W.  R.,  535;  12  S.  W.  R.,  752;  Crosby  vs.  Mc- 
Willie,  11  T.,  95;  Burks  vs.  Burnet,  62  T.,  281.  See  7  T.,  631,  as 
to  applying  statutory  limitations  in  this  class  of  eases. 

When  the  claim  has  been  presented  to  the  administrator  who 
takes  it  under  advisement,  and  does  not  act  upon  it  until  after 
ninety  days,  and  endorses  it  "rejected^'  as  upon  the  day  presented, 
the  claimant  will  have  ninety  days  from  the  day  he  was  notified 
of  its  rejection.    38  T.,  155. 

In  Burks  vs.  Bennet,  62  T.,  280,  there  was  an  effort  to  reconsider 
a,  disallowance  after  ninety  days  had  passed  since  its  rejection,  and 
it  was  held  too  late  to  reinstate  the  claim  by  erasing  the  rejection. 
The  claimant  should  have  sued  to  establish  the  claim  before  the 
ninety  days  expired.    See  also  Willis  vs.  Tolbert,  11  S.  W.  R.,  535. 

In  Cotton  vs.  Jones,  37  T.,  36-37,  excuse  was  absence  of  admin- 
istrator after  the  rejection,  held  not  good.  The  rule  does  not 
apply  where  the  claim  is  contingent.  National  Co.  vs.  Fly,  69 
S.  W.  R.,  231;  4  T.,  214.  Nor  where  the  presentation  was  un- 
authorized. Cobb  vs.  Norwood,  11  T.,  560;  83  T.,  451;  biit  see 
Willis  vs.  Tolbert,  11  S.  W.  R.,  535,  when  first  presentation  is  valid. 
Nor  when  authentication  defective.  Crosby  vs.  Mc Willie,  11  T., 
^4;  Henr}^  vs.  Roe,  83  T.,  451 ;  36  T.,  688;  37  T.,  34;  52  S.  W.  R., 
647;  Gaston  vs.  Boyd,  52  T.,  287;  Hunter  vs.  T^nius,  82  T.,  680; 
Marx  vs.  Freeman,  52  S.  W.  R.,  647. 

In  estimating  the  ninety  days  you  may  exclude  the  day  of  rejec- 
tion. Hunter  vs.  Lanius,  82  T.,  680;  see  Smith  vs.  Dickey,  74  T., 
61;  11  T.,  560. 

Defenses  hy  Administrator. 

Administrator  must  make  all  defenses  that  could  have  been  made 
by  the  testator  or  intestate,  and  such  defenses  as  may  be  set  up  by 
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virtue  of  his  office.  Simpson  vs.  Riley,  31  T.,  305;  Victory  vs. 
Stroud,  15  T.,  323;  25  T.,  771;  32  T.,  736.  As  to  when  admin- 
istrator estopped  from  contesting  claim,  see  3  T.,  99 ;  26  T.  Supp., 
128. 

When  Claim  Allowed  Bui  Not  Lien. 

We  have  already  seen  in  the  presentation  of  claims  secured  by 
liens  that  it  was  only  necessary  to  present  the  claim,  and  ordinarily 
the  lien  followed  the  claim,  Sutherland  vs.  Elmendorf,  57  S.  W.  R., 
590,  unless  it  may  be  of  such  a  character  that  it  may  be  set  aside 
for  homestead  or  exemption  purposes;  but  sometimes  the  claim 
may  be  allowed,  and  when  the  preference  given  by  lien  is  asserted 
the  administrator  or  judge  refuse  to  allow  or  approve  or  classify 
it  as  a  lien  claim  on  its  merits,  the  question  arises,  what  is  the 
remedy  ? 

The  rejection  of  the  lien  gives  no  right  to  sue,  as  the  statute 
confines  that  right  to  the  rejection  of  the  claim.  Rev.  Stats.,  Art. 
2082.  So  tlie  claim  being  allowed,  the  claim  is  necessarily  within 
the  jurisdiction  of  the  probate  court,  and  consequently  that  court 
alone  can  determine  primarily  whether  the  lien  exists  or  not  and 
there  enforce  it;  and  the  judgment  of  this  court  may  be  appealed 
from.  Western  Mortgage  Co.  vs.  Jackman,  77  T.,  626;  60  S.  W. 
R.,  428.  Rev.  Stats.,  2255;  Glenn  vs.  Kimbro,  70  T.,  147;  74 
T.,  509. 

In  Moore  vs.  Glass,  25  S.  W.  R.,  128,  the  holder  of  a  vendor's 
lien  failed  to  present  the  claim  within  the  year  after  grant  of  let- 
ters; it  was  there  held  that  whether  the  lien  was  lost  or  was  post- 
poned until  after  the  widow's  allowance  was  to  be  determined  pri- 
marily by  the  probate  court.  The  district  court  had  only  appellate 
jurisdiction.  Id.;  60  T.,  46;  62  T.,  686.  So,  then,  when  your 
claim  is  allowed  and  your  lien  denied  you  must  seek  your  remedy 
by  petition  in  the  probate  court  to  have  your  claim  classified  as 
a  lien  claim,  according  to  the  nature  of  the  lien,  setting  up  fully 
the  facts  to  sustain  your  contention,  and  from  an  adverse  decision 
you  may  appeal  to  the  district  court.    Id. ;  24  T.,  299 ;  72  T.,  90. 

Suit  on  the  Claim'— Jurisdiction. 

By  Article  2094  no  claim  can  be  paid  unless  approved  by  county 
judge's. suit;    ] 

We  nave  seen  by  Article  2082  suit  can  only  be  brought  on  the 
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claim  that  is  rejected  in  whole  or  in  part  by  the  administrator,  or 
disapproved  in  whole  or  in  part  by  the  county  judge,  that  in  such 
case  the  claim  is  given  a  standing  in  any  court  of  competent  juris- 
diction, according  to  the  amount  involved,  Red  River  Bank  vs. 
Higgins,  72  T.,  68,  where  it  is  simply  a  demand  for  a  money  claim 
as  creditor.  Wiley  vs.  Pinson,  23  T.,  486;  Danzy  vs.  Swinney, 
7  T.,  627;  Thompson  vs.  Branch,  35  T.,  25;  Jenkins  vs.  Cain,  72 
T.,  90;  Mortgage  Co.  vs.  Jackman,  77  T.,  625.  Allowance  of  claim 
for  money  does  not  include  lien.  Kiroblassa  vs.  Raley,  23  S.  W. 
R.,  254. 

Petition  to  give  jurisdiction  must  allege  presentation  and  rejec- 
tion in  whole  or  in  part,  whether  it  be  an  account,  note  or  judg- 
ment. Gaston  vs.  Boyd,  52  T.,  287 ;  Graham  vs.  Vining,  1  T.,  644 ; 
Duty  vs.  Graham,  12  T.,  437;  Fulton  vs.  Black,  21  T.,  425;  Tol- 
bert  vs.  McBride,  75  T.,  98;  Gaston  vs.  McKnight,  43  T.,  624; 
4  App.  C,  Sec.  171-185.  And  rejection  by  one  when  several  execu- 
tors or  administrators  is  sufficient  for  suit.  8  T.,  236.  See  35  T., 
21,  when  allowed  after  suit.  Where  the  claim  has  been  rejected 
in  whole  or  in  part,  one  must  sue  on  the  whole  claim ;  he  can  not 
sue  for  the  rejected  part  only,  Gibson  vs.  Hale,  57  T.,  408;  Wil- 
liams vs.  Robinson,  63  T.,  581,  and  the  jurisdiction  is  determined 
by  the  full  amount.  Simmons  vs.  Terrell,  75  T.,  277.  In  this  case 
the  administrator  allowed  the  principal  and  interest,  but  rejected 
the  attorney's  fees  called  for  in  the  note.  It  was  held  that  you 
could  not  sue  for  the  whole  amount.  Morrill  vs.  Hoyt,  83  T.,  60 ; 
Huddleston  vs.  Kempner,  21  S.  W.  R.,  947 ;  45  S.  W.  R.,  821 ;  72 
S.  W.  R.,  87.  While  this  means  that  you  can  not  accept  the  part 
allowed  and  sue  upon  the  part  rejected  of  a  claim,  yet  you  may 
sue  for  less  than  your  whole  claim,  and  the  judgment  recovered 
will  be  required  to  be  paid  in  due  course  of  administration.  32 
S.  W.  R.,  561. 

Again,  to  sue  on  a  rejected  claim,  it  must  appear  that  it  was 
properly  authenticated  when  rejected,  Walter  vs.  Prestidge,  30  T., 
71;  Fulton  vs.  Black,  21  T.,  425;  Gilmore  vs.  Dunson,  35  T.,  438, 
unless  the  claim  be  contingent  or  one  that,  as  we  have  heretofore 
seen,  did  not  need  presentation  as  a  basis  of  suit.  National  Loan 
Co.  vs.  Fly,  69  S.  W.  R.,  321.  Assignee  may  sue,  3  T.,  93 ;  9  T.,  623. 
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Defenses, 

Wq  have  already  seen  in  discussing  the  ^'evidence  of  rejection  of 
a  claim/'  that  when  an  administrator  or  executor  has  given  a  reason 
for  rejecting  a  claim  he  can  not  raise  any  objection  as  to  the  form 
and  manner  of  presentation  unless  stated  in  his  objections,  and 
the  same  rule  was  applied  where  the  objection  was  general.  So  it 
has  been  held  that  a  suit  brought  on  a  rejected  claim,  it  is  only 
necessary  to  prove  the  debt,  and  not  that  it  has  not  been  paid.  The 
burden  is  on  the  administrator  to  prove  payment,  and  he  must 
plead  it  to  make  the  proof,  Kartoghan  vs.  Harbolt,  56  S.  W.  R., 
79 ;  and  this  is  true  of  any  other  plea  of  confession  and  avoidance, 
and  the  claimant  has  only  to  make  a  prima  facie  case.  A  verbal 
admission  of  claim  estops  administrator.  Swenson  vs.  Walker, 
3  T.,  93;  18  T.,  673;  9  T.,  623. 

By  Article  2089  no  suit  can  be  brought  on  a  rejected  claim  after 
an  order  for  partition  and  distribution  has  been  made.  The  owner 
must  then  sue  the  heirs.  Bledsoe  vs.  Bledsoe,  66  T.,  437.  (See 
"Suing  Heirs.'0 

When  Suit  on  Claim  Secured  by  Lien — Jurisdiction. 

We  have  seen  that  if  the  claim  secured  by  lien  has  been  approved, 
and  the  lien  rejected,  the  district  court  has  no  primary  jurisdiction 
to  establish  the  lien;  but  where  both  claim  and  lien  are  rejected, 
or  the  claim  rejected  which  necessarily  involved  the  lien,  the  ques- 
tion arised,  can  the  district  court  establish  the  lien  as  well  as  the 
claim,  and  what  would  be  the  effect  of  its  judgment  upon  the  lien? 
There  is  no  question  that  in  adjudicating  the  validity  of  the  claim 
the  district  court  may  determine  the  validity  of  the  lien.  Ryan 
vs.  George,  75  S.  AV.  R.,  48;  George  vs.  Ryan,  60  S.  W.  R.,  427, 
and  61  S.  W.  R.,  138;  Cunningham  vs.  Taylor,  20  T.,  128;  46 
T.,  303. 

It  is  clearly  intimated  in  the  following  cases  that  the  validity 
of  the  lien  must  be  in  issue,  otherwise  the  district  court  has  only 
jurisdiction  to  determine  the  validity  of  the  claim.  AVestera  Mort- 
gage Co.  vs.  Jackman,  77  T.,  625;  George  vs.  Ryan,  59  S.  W.  R., 
825. 

In  George  vs.  Ryan,  60  S.  W.  R.,  428,  the  Supreme  Court  held 
that  where  the  claim  for  money  had  been  rejected,  the  claimant 
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may  sue  for  its  establishment  as  well  as  the  establishment  of  the 
lien  securing  it,  and  he  may  obtain  a  judgment  establishing  the 
lien,  though  the  claimant  did  not  pray  for  a  judgment  fixing  the 
lien  or  ask  for  any  adjudication  on  the  lien.  Jenkins  vs.  Cain,  72 
T.,  88.  However,  in  George  vs.  Ryan  the  validity  of  the  lien  was 
alleged  and  denied,  though  there  was  no  prayer  for  establishing  it. 
See  Leslie  vs.  Elliott,  64  S.  W:  R.,  1039. 

Pleading  Set-Off  to  Suit  on  Clavm, 

We  have  already  seen  by  Article  1987  that  an  executor  or  admin- 
istrator may,  when  the  interest  of  the  estate  requires  it,  purchase 
or  exchange  property  or  take  any  claims  or  property  in  payment 
of  any  debt  due  the  estate,  or  he  may  compound  bad  and  doubtful 
debts,  and  discretion  seems  to  be  given  to  compromise  and  settle 
in  relation  to  property  in  dispute  or  in  litigation,  but  the  facts 
must  be  reported  to  the  court  for  approval.  Let  us  now  briefly 
consider  the  right  of  a  defendant  sued  by  the  administrator  on  a 
claim  due  the  estate  to  plead  and  enforce  any  set-off  he  may  have. 
The  rule  of  the  civil  law  prevails,  that  in  all  mutual  debts  between 
individuals,  if  one  dies  the  other  mav  set-off  his  indebtedness  to 
an  estate  to  the  amount  of  the  debt  due  to  him  by  the  deceased. 
Walker  vs.  Tearhake,  52  S.  W.  R.,  629;  Smalley  vs.  Trammel,  11 
T.,  10;  Cassidy  vs.  Mortgage  Co.,  64  S.  W.  R.,  1023.  And  it  is 
not  necessary  to  present  the  claim  for  allowance  and  approval  be- 
fore pleading  it  as  an  offset.  National  Bank  vs.  Cresson,  75  T.,  278; 
Chapman  vs.  Brite,  23  S.  W.  R.,  517;  Ellis  vs.  Kerr,  23  S.  W.  R., 
1051;  Walker  vs.  Tearhake,  52  S.  W.  R.,  629;  Hall  vs.  Hall,  11 
T.,  554;  but  when  not  presented  and  approved  before  pleading  it 
as  a  set-off,  the  defendant  can  not  make  it  a  basis  for  recovering 
any  balance  due  should  his  claim  exceed  the  amount  due  the  estate; 
it  can  only  be  plead  to  extinguish  the  demand  of  the  estate. 
Mitchell  vs.  Rucker,  22  T.,  Q%.  This  rule  of  set-off,  of  course, 
would  not  apply  if  deftmdant^s  claim  was  barred  by  limitation. 
Walker  vs.  Tearhake,  52  S.  W.  R.,  629;  6  T.,  91;  73  T.,  459. 
Nor  if  the  claim  attempted  to  be  set-off  was  for  unliquidated  dam- 
ages, as  the  ordinary  rules  of  set-off  apply.  Thus  it  is  held  that  an 
executrix  could  not  set-off  damages  accruing  from  harassment  and 
attorney's  fees  against  a  claim  for  which  the  estate  was  being  sued. 
Rev.  Stats.,  Art.  754  is  applied.     25  T.,  257;  71  S.  W.  R.,  763; 
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24  S.  W.  R.,  88 ;  see  52  T.,  300.  So  in  judgment  against  admin- 
istrator for  misappropriation  he  can  not  set-off  commissions  he 
would  have  been  entitled  to.  Chapman  vs.  Brite,  23  S.  W.  R.,  514. 
So  in  an  action  by  an  administrator  as  such  claims  between  the 
administrator  and  defendants  can  not  be  adjusted.  Hunter  vs. 
Evans,  17  S.  W.  R.,  925;  Johnson  vs.  Brown,  25  T.  Supp.,  128;  Ed- 
monson vs.  Garnett,  33  T.,  259;  3  App.  C,  159;  Bledsoe  vs.  White,, 
42  T.,  130. 

An  heir  can  not  in  a  suit  on  a  claim  against  him  by  the  admin- 
istrator set  up  his  distributive  share,  Woesner  vs.  Wells,  28  S.  W. 
R.,  248;  17  T.,  541;  25  T.,  231-232;  but  can  if  the  estate  is  be- 
yond question  solvent.  Guthrie  vs.  Guthrie,  17  T.,  543.  Of  course 
it  would  be  necessary  to  show  the  number  of  the  distributees  and 
the  exact  financial  condition  of  the  estate,  otherwise  the  court  in 
which  the  suit  is  pending  may  be  embarrassed  with  issues  that 
belong  only  to  the  probate  court,  Alford  vs.  State,  40  T.,  67; 
3  App.  C,  160;  but  if  the  estate  is  wholly  solvent,  and  the  equity 
may  be  enforced  without  affecting  the  rights  of  creditors  and  dis- 
tributees, there  can  be  objection  to  adjusting  the  equity  by  per- 
mitting the  set-off.  So  where  an  heir  is  sued  for  money  of  estate 
received  by  him  he  may  show  he  has  paid  valid  debts  of  the  estate. 
Manchester  vs.  Bussey,  91  S.  W.  R.,  817.  A  creditor  can  not 
collect  money  due  an  estate  and  apply  it  to  his  claim.  Cook  vs. 
Jordan.  21  T.,  222.  Nor  can  an  administrator  buy  claims  against 
the  estate  and  set  them  off  against  his  indebtedness  to  the  estate. 
Johnson  vs.  Brown,  25  T.  Supp.,  128.  Nor  assign  claims  due  estate 
in  .satisfaction  of  his  individual  debts.  Bledsoe  vs.  White,  42  T., 
130 ;  see  Byars  vs.  Thompson,  80  T.,  468. 

Claims  Accruing  After  Death, 

Administrators  and  executors  are  exempted  from  compulsion  in 
allowing  set-offs  to  claims  accruing  after  the  death  of  the  testator 
or  intestate,  Guthrie  vs.  Guthrie,  17  T.,  543;  Atcheson  vs.  Smith, 

25  T.,  231 ;  but  any  vohmtary  action  on  their  part  is  wholly  within 
their  discretion,  because  if  the  estate  was  insolvent  thev  would  be 
answerable  upon  their  bond  for  the  amount  allowed  in  excess  of 
the  pro  rata  share  of  the  claimant.  Floyd  vs.  Rust,  58  T.,  508-509. 
So  it  has  been  held  that  where  an  administrator  had  allowed  a 
claim,  an  agreement  to  allow  it  as  a  set-off  will  be  enforced.  Dick- 
erson  vs.  McDermott,  13  T.,  248;  Swenson  vs.  Walker,  3  T.,  93; 
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Floyd  vs.  Rust,  58  T.,  509;  Howard  vs.  Battle,  18  T.,  673;  Hall 
vs.  Hall,  11  T.,  553;  see  Cundiff  vs.  Corley,  27  S.  W.  R.,  168.  But 
where  the  solvency  of  the  estate  is  indisputable,  there  can  be  no 
reason  why  he  may  not  force  the  allowance  of  the  set-off.  Id.; 
Dickerson  vs.  McDermott,  13  T.,  252. 
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CHAPTER  LV. 

JUDGMENT  ON   CLAIMS. 

By  Article  2090  no  judgment  can  be  rendered  in  favor  of  a 
claimant  which  has  not  been  presented  and  rejected  either  in  whole 
or  in  part.  The  court  establishing  a  rejected  claim  can  only  enter 
a  judgment  declaring  its  validity. 

By  Article  2083  no  execution  can  issue  on  the  judgment,  but 
such  judgment  must  be  filed  with  the  clerk  of  the  county  court 
within  thirty  days  from  its  rendition,  and  shall  be  entered  on  the 
claim  docket  and  shall  be  classified  by  the  county  judge,  it  then 
has  the  same  force  and  effect  as  if  allowed  by  the  administrator 
and  approved  by  the  county  judge.  (The  Act  of  March,  1848,  was 
substantially  the  same.) 

The  effect  of  the  statutes,  Articles  2083  and  2090,  is  simply 
that  the  court  can  only  establish  the  claim  when  rejected,  and  must 
certify  it  to  the  probate  court  for  settlement.  Smithwick  vs.  Kelley^ 
79  T.,  504;  Paxton  vs.  Meyer,  67  T.,  96;  Schmidt  vs.  Huff,  7 
T.  C.  A.,  593;  38  T.,  54;  2  T.,  476;  18  T.,  205.  Because  the 
jurisdiction  of  the  probate  court  over  the  property  of  the  estate  is 
exclusive,  it  is  in  custodia  legis,  and  must  be  free  from  interfer- 
ence by  any  other  jurisdiction.  Id.;  Thaxton  vs.  Smith,  38  T., 
827;  Chandler  vs.  Burdett,  20  T.,  43;  78  T.,  437;  47  T.,  466; 
68  T.,  467. 

The  judgment  is  simply  required  to  be  filed  with  the  county 
court,  not  presented  for  acceptance  as  judgments  in  other  cases,  and 
when  so  filed  it  can  not  be  reopened  in  the  county  court,  as  the 
statute  gives  it  the  force  and  effect  as  if  allowed  and  approved. 
Paxton  vs.  Meyer,  67  T.,  96;  Fortson  vs.  Caldwell,  17  T.,  627; 
Porter  vs.  Sweeney,  61  T.,  213;  3  App.  C,  104. 

The  judgment  should  be  against  the  administrator  in  his  rep- 
resentative capacity.  Dewitt  vs.  Miller,  9  T.,  239;  Lewis  vs. 
Nichols,  38  T.,  54;  see  Bobbins  vs.  Walters,  2  T.,  138;  also  20  T., 
120,  and  36  S.  W.  R.,  327.  Whenever  the  suit  is  brought  upon  a 
claim  accruing  in  the  lifetime  of  the  testator  or  intestate,  whether 
by  contract  or  by  conversion  of  funds,  it  should  be  brought  against 
the  administrator  in  his  representative  capacity,  Rose  vs.  England, 
51    T.,   620;  but  where  the  executor  or  administrator  converts 
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property  belonging  to  another  under  the  belief  that  it  belongs  to 
the  estate,  it  seems  yon  may  sue  him  personally  or  in  his  repre- 
sentative capacity.    Schmidt  vs.  Jacques,  62  S.  W.  R.,  956. 

When  Judgment  Establishes  Lien. 

The  same  rule  applies  to  the  lien.  When  established,  it  must 
be  certified  with  the  claim  to  the  probate  court  for  classification, 
because  the  court  can  not  classify  or  adjudicate  the  superiority  of 
the  lien.  Jenkins  vs.  Cain,  12  S.  W.  R.,  1114;  Mortgage  Co. 
vs.  Jackman,  77  T.,  622;  George  vs.  Ryan,  59  S.  W.  R.,  825; 
Franks  vs.  Chapman,  60  T.^  46;  Loan  Agency  vs.  Dingee,  75 
S.  W.  R.,  868 ;  62  T.,  375 ;  Smithwick  vs.  Kelley,  79  T.,  565. 

As  said  before,  the  jurisdiction  to  order  the  sale  under  the  lien 
is  exclusive  in  the  probate  court.  79  T.,  576.  However,  when 
pending,  a  suit  in  the  district  court  to  establish  and  foreclose  a 
tax  lien  against  a  husband  and  wife,  the  husband  died  and  his  ad- 
ministrator was  made  a  party,  the  court  could  continue  the  suit, 
adjudge  the  validity  of  the  claim  and  declare  the  tax  a  lien  on  the 
property  and  further  to  adjudicate  the  question  of  the  priority  of 
widow's  claim  for  an  allowance  in  lieu  of  homestead  over  the  tax 
lien,  State  vs.  Jordan,  60  S.  W.  R.,  1008,  but  it  must  be  certified 
to  the  probate  court  to  be  paid  in  due  course  of  administration. 
Id.,  1010,  overruling  59  S.  W.  R.,  826.  See  Williams  vs.  Robin- 
son, 56  T.,  352;  Ryan  vs.  George,  75  S.  W.  R.,  48,  where  district 
court  determined  the  issue  of  homestead  as  aifecting  the  lien.  61 
S.  W.  R.,  138.  See  Solomon  vs.  Skinner,  82  T.,  345,  where  no 
necessity  for  administration. 

Costs  af  Suit  When  Against  Claimant. 

By  Article  2084  in  any  suit  brought  by  claimant  when  rejected 
in  part,  if  he  does  not  recover  more  than  was  allowed  by  the  ad- 
ministrator, the  cost  should  be  adjudged  against  him. 

Appeal  From  Courfs  Action  Upon  a  Claim. 

By  Article  2085  the  action  of  the  county  court  in  approving  or 
disapproving  a  claim  has  the  force  and  effect  of  a  final  judgment 
from  which  an  appeal  may  be  taken  to  the  district  court  by  any 
party  aggrieved  by  the  judgment.  Starke  vs.  Scale,  59  T.,  1;  75 
T.,  567;  47  T.,  365;  30  S.  W.  R.,  964;  64  T.,  477;  65  T.,  723. 
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The  probate  court  has  no  power  to  set  it  aside  at  a  subsequent 
term  unless  the  act  of  the  court  was  obtained  by  fraud  or  the  court 
was  without  jurisdiction.  Scott  vs.  Cloud,  23  T.,  255;  Heath  vs. 
Iiane,  62  T.,  694;  Hicks  vs.  Olliver,  78  T.,  235;  Hirshfield  vs. 
Brown,  30  S.  W.  R.,  963;  38  S.  W.  R.,  1030;  28  T.,  756. 

In  Harper  vs.  Stroud,  41  T.,  369,  and  Mosley  vs.  Gray,  23  T., 
496,  it  is  said  the  burden  is  on  the  party  attacking. 

In  Harper  vs.  Stroud  there  was  fraudulent  addition  of  a  name 
to  a  promissory  note  after  approval.  So  an  order  rejecting  the 
account  of  an  administrator  and  directing  him  to  file  another  may 
be  appealed  from.    30  T.,  325 ;  Halbert  vs.  Alford,  82  T.,  299. 


\ 
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CHAPTER  LVI. 

CLASSIFICATION  OF  CLAIMS. 

By  Article  2091  claims  are  required,  when  allowed  and  approved, 
to  be  classified  by  the  probate  judge,  Eev.  Stats.,  Art.  2080,  or 
established  by  suit.    Eev.  Stats.,  Art.  2083. 

Power  to  Classify. 

The  purpose  of  classification  is  to  determine  priority  of  payment, 
and  the  power  to  classify  is  only  in  the  probate  judge.  The  ad- 
ministrator or  executor  only  passes  on  the  indebtedness,  77  T.,  625, 
and  can  not  classify;  neither  can  the  district  court  classify  a  judg- 
ment establishing  a  claim.  56  T.,  352 ;  Porter  vs.  Sweeney,  61  T., 
213.  Under  the  statutes  only  established  claims  can  be  classified, 
Buchanan  vs.  Wagner,  62  T.,  375;  and,  to  maintain  any  prefer- 
ence they  may  have  by  their  nature  or  by  contract,  they  must  be 
presented  within  twelve  months  from  the  grant  of  letters.  Rev. 
Stats.,  Art.  2068. 

How  Classified, 

1.  Funeral  expenses  and  expenses  of  last  sickness. 

2.  Expenses  of  administration  and  expenses  incurred  in  the 
preservation,  safe  keeping  and  management  of  the  estate;  but  under 
Article  2093  these  expenses  of  administration  and  management  are 
placed  third  in  the  order  of  payment,  the  allowances  to  the  widow , 
and  children  being  placed  second  in  order  of  payment. 

3.  Claims  secured  by  mortgage  or  other  liens  so  far  as  the  same 
can  be  paid  out  of  the  proceeds  of  the  mortgaged  property.  When 
there  are  two  or  more  mortgages  on  the  same  property  they  are  to 
be  satisfied  out  of  the  property  in  the  order  of  seniority. 

4.  All  claims  legally  exhibited  within  one  year  after  the  orig- 
inal grant  of  letters  testamentary  or  of  administration. 

5.  All  claims  legally  exhibited  after  the  lapse  of  one  year  from 
the  grant  of  letters. 

1.  Expenses  of  Last  Sichness. — We  have,  then,  expenses  of  last 
sickness  and  burial  classed  first  in  the  list  of  claims,  but  as  one 
has  seen  this  priority  only  exists  where  these  claims  have  been 
presented  in  sixty  days  from  the  original  grant  of  letters,  but  if 
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not  so  presented,  then  exempted  property  set  apart  to  the  widow  and 
children  shall  not  be  subject  to  their  payment,  Rev.  Stats.,  Art. 
2069,  and  they  shall  be  postponed  until  the  allowances  made  to  the 
widow  and  children  or  either  are  paid. 

2.  Allowances  to  Widow  and  Children, — (See  '^Allowances  Set 
Apart  to  Widow  and  Children.'^) 

3.  Expense  of  Administration. — We  have  next  in  classification 
under  Article  2091,  Rev.  Stats.,  the  expenses  of  administration  and 
the  expenses  incurred  in  the  preservation,  safe  keeping  and  man- 
agement of  the  estate.  This  provision  includes  all  costs  for  prose- 
cuting or  defending  suits  involving  property  of  the  estate.  Man- 
ning vs".  Mayes,  79  T.,  655.  So  are  the  fees  of  attorneys  employed 
by  the  administrator,  Callaghan  vs.  Grenet,  G6  T.,  236;  Williams 
vs.  Robinson,  56  T.,  347;  Gammage  vs.  Rather,  46  T.,  107,  and 
all  other  expenses  that  may  be  included  under  the  terras  ^^preserva- 
tion, safe  keeping  and  management  of  the  estate,"  as  well  as  the 
costs  of  administration  which  are  fixed  by  statute.  (See  "Com- 
pensation of  Administrator.")  See  McMiller  vs.  Butler,  20  T., 
404;  Blair  vs.  Sharp,  33  T.,  50;  Williams  vs.  Robinson,  56  T.,  347. 

4.  Claims  Secured  by  Liens, — Fourth  in  the  order  of  payment 
are  claims  secured  by  liens,  but  they  are  only  so  classified  when 
presented  within  the  year  after  letters  granted.  The  penalty  for 
delay  imposed  by  Article  2068  applies  to  claims  secured  by  liens, 
62  T.,  375;  72  T.,  91;  38  S.  W.  R.,  270,  as  well  as  unsecured 
claims.     (See  "Presentation  of  Claims  Secured  by  Lien.") 

(a)  Vendor's  Lien, — While  the  statute.  Article  2091,  places 
mortgages  and  all  other  liens  in  the  third  class,  yet  vendor's  liens 
or  liens  to  secure  the  purchase  money  belong  to  a  class  superior  to 
all  other  claims,  against  the  estate  when  they  have  been  presented 
within  the  year  after  the  grant  of  letters,  and  been  allowed  and 
approved.  Under  these  conditions  the  property  must  respond  to 
the  debt  to  the  exclusion  of  classes  one,  two  and  three,  as  above  set 
forth.  TouUerton  vs.  Mahncke,  32  S.  W.  R.,  238;  McLane  vs. 
Paschal,  47  T.,  370;  Green  Co.  vs.  Riley,  92  T.,  703;  Cnrran  vs. 
Mortgage  Co.,  60  S.  W.  R.,  467;  Mabry  vs.  Ward,  50  T.,  404; 
Blair  vs.  Thorp,  33  T.,  49 ;  Sutherland  vs.  Elmendorf,  57  S.  W. 
R.,  891 ;  Wall  vs.  Land  Co.,  88  S.  W.  R.,  534;  Black  vs.  Rockmore, 
50  T.,  98;  Robertson  vs.  Paul,  16  T.,  476. 

Again,  by  Article  2053  no  property  upon  which  liens  have  been 
given  by  the  husband  and  wife,  acknowledged  by  the  wife  as  pro- 
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vided  by  law,  or  upon  which  a  vendor^s  lien  has  been  given,  can 
be  set  aside  as  exempted,  or  can  be  appropriated  to  make  up  the 
allowance  for  the  widow  and  children  until  debts  secured  by  the 
lien  are  discharged.  We  have  seen  that  vendor's  liens  have  priority 
over  all  other  claims  if  properly  presented,  allowed  and  approved; 
but  what  is  the  status  of  ordinary  hens  under  this  article?  The 
article  clearly  forbids  it  to  be  taken  for  homestead  purposes,  or  an 
allowance  in  lieu  thereof. 

By  Article  2061  the  homestead  or  allowance  in  lieu  thereof  is 
made  superior  to  the  claims  placed  in  first  class,  such  as  expenses 
of  last  sickness,  etc.  Therefore,  the  only  conclusion  that  can  be 
drawn  is,  that  liens  executed  as  set  forth  in  Article  2053,  when 
allowed  and  approved  within  the  year,  are  placed  upon  the  footing 
of  vendor's  liens  and  are  superior  to  funeral  expenses,  expenses  of 
last  sickness  and  allowances  made  to  widow  and  children,  or  either, 
and  must  be  so  classified.  See  Fort  vs.  Sims,  57  S.  W.  B.,  20; 
Parlin  &  Co.  vs.  Davis  Estate,  74  S.  W.  R.,  951. 

Of  course,  when  speaking  of  the  classification  of  these  claims 
supported  by  lien  on  particular  property  as  preferential  claims 
against  the  estate,  it  is  understood  that  the  priority  has  only  refer- 
ence to  payment  out  of  the  proceeds  of  the  property  encumbered. 
Kroblassa  vs.  Raley,  23  S.  W.  R.,  253;  Hardcastle  vs.  Archer,  81 
S.  W.  R.,  368.  If  the  encumbered  property  is  not  sufficient  to  pay 
the  claim,  the  balance  due  is  classified  as  an  unsecured  claim  with 
a  right  of  pro  rata  distribution  out  of  the  general  assets;  and  if 
there  be  an  excess  it  becomes  a  part  of  the  fund  that  may  be  ap- 
plied under  the  classifications. 

(b)  Other  Liens. — This  brings  us  to  the  third  class  of  claims, 
viz.,  mortgages  or  other  liens  not  vendor's  liens,  or  liens  executed 
under  Article  2053,  which  may  be  presented,  allowed  and  approved 
within  the  twelve  months  from  the  grant  of  letters  of  adminis- 
tration. 

The  right  of  a  creditor  to  subject  mortgaged  property  to  his 
debt  remains  the  same  as  when  the  debtor  was  living.  Except  as 
affected  by  the  probate  law,  it  has  priority  of  payment  out  of  the 
property  encumbered.  Cooper  vs.  Loughlin,  75  T.,  528;  69  T., 
659;  Robertson  vs.  Paul,  16  T.,  476;  Blair  vs.  Thorp,  33  T.,  50. 
The  same  rule  applies  to  judgments  recovered  against  the  deceased 
in  his  lifetime,  if  the  lien  has  been  fixed  as  required  by  law.  Ayres 
vs.  Waul,  44  T.,  549 ;  Chandler  vs.  Burdett,  20  T.,  45. 
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So  these  mortgages  and  lienholders  are  all  in  the  same  class, 
except  in  respect  to  the  property  encumbered,  each  having  priority 
in  the  specific  property  upon  which  his  lien  vests,  when  not  required 
to  pay  preferential  classes,  Barnes  vs.  Mortgage  Co.,  68  S.  W.  R., 
530;  Kroblassa  vs.  Raley,  23  S.  W.  R.,  253;  McLane  vs.  Paschal, 
47  T.,  369 ;  Barnes  vs.  Scottish  Co.,  68  S.  W.  R.,  529,  and  where 
there  are  several  mortgages  or  liens  on  the  same  property,  they' 
must  be  classified  for  payment  in  the  order  of  seniority,  Rev. 
Stats.,  Art.  2091,  Clause  3,  provided  they  have  been  presented 
within  the  time  prescribed,  allowed  and  approved.  Converse  vs. 
Sorley,  39  T.,  418,  516;  Eastham  vs.  Salis,  50  T.,  578;  Paxton  vs. 
Meyer,  67  T.,  96. 

Pledged  property  gives  to  the  claim  of  a  pledgee  a  superior  lien, 
as  he  is  entitled  to  be  paid  in  full  before  required  to  deliver  the 
pledged  property  to  the  administrator  or  executor.  Fulton  vs. 
Bank,  62  S.  W.  R.,  85 ;  68  S.  W.  R.,  530.  So  it  must  be  glassed 
with  claims  which  are  not  subordinate  to  any  other  class,  except 
where  there  i^  a  balance  due  after  an  appropriation  of  the  pledge. 
Contra,  37  T.,  22. 

5.  All  Other  Claims, — We  now  come  to  the  fifth  class  of  claims, 
which  includes  all  unsecured  claims  presented  within  one  year  after 
the  original  grant  of  letters  of  administration  or  testamentary. 
These  claims,  as  we  have  seen,  are  judgments  against  the  estate 
when  allowed  and  approved,  and  become  a  lien  upon  all  assets  not 
exempt  from  execution,  or  required  in  the  settlement  of  the  pre- 
ceding classes.  Howard  vs.  Johnson,  69  T.,  659 ;  Moore  vs.  Moore, 
89  T.,  33.  They  are  claims  of  equal  dignity,  and  if  they  can  not 
be  paid  in  full  they  are  entitled  to  equality  in  prorating  the  fund. 

By  Article  2092  it  is  provided  that  where  there  is  a  deficiency 
of  assets  all  claims  of  the  same  class  shall  be  paid  pro  rata;  and 
whether  the  estate  is  solvent  or  insolvent,  it  is  the  duty  of  the  ad- 
ministrator to  prorate  any  fund  in  his  hands,  applicable  to  the 
class,  among  all  the  creditors  of  that  class  and  not  pay  some  in 
full  and  thereby  postpone  others  until  other  funds  are  received. 
These  claims  not  otherwise  secured  are  liens  on  the  property  of  the 
estate  and  not  merely  a  claim  against  the  estate.  Moore  vs.  Moore, 
and  Howard  vs.  Johnson,  supra. 

This  brings  us  to  the  sixth  class  of  claims;  that  is,  those  not 
presented  within  the  year  to  the  administrator  or  executor. 

Into  this  class  go  all  claims,  whether  secured  or  unsecured,  not 
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exhibited  within  the  year  as  required  by  Article  2068.  However, 
this  article  does  not  embrace  claims  for  funeral  expenses  and 
expenses  of  last  sickness,  which  we  have  heretofore  seen  must  be 
presented  witliin  sixty  days  from  the  original  grant  of  letters  tes- 
tamentary or  of  administration,  and  to  which,  as  we  have  seen,  a 
different  penalty  is  attached  by  Article  2069.  The  penalty  im- 
posed for  not  presenting  the  claim  within  tlie  year  allowed  is  to 
postpone  the  payment  of  these  claims  until  all  the  claims  presented 
within  the  year  and  approved  have  been  entirely  paid. 

The  failure  to  present  the  claim  as  required  by  Article  2068 
degrades  the  claim  of  this  sixth  class  without  reference  to  the 
character  of  the  lien  that  secures  it,  or  the  nature  of  the  claim 
that  is  unsecured,  if  it  is  sought  to  be  collected  in  the  probate 
court.  It  means  that  if  the  estate  is  insolvent  all  the  advantages 
of  a  lien,  whether  a  vendor^s  or  other  character  of  lien,  is  lost  by 
the  failure  to  exhibit  it,  and  the  proceeds  of  the  encumbered  prop- 
erty must  be  applied  to  the  payment  in  full,  if  suflScient,  of  all 
claims  presented  within  the  year,  if  not  otherwise  appropriated  to 
the  exemptions  authorized,  or  allowances  in  lieu  thereof.  Phillips 
vs.  Mortgage  Co.,  90  T.,  201 ;  Buchanan  vs.  Wagner,  62  T.,  375 ; 
Jenkins  vs.  Cain,  72  T.,  91 ;  Mortgage  Co.  vs.  Phillips,  38  S.  W. 
R.,  270;  Hall  vs.  McCormick,  7  T.,  269;  Tiboldi  vs.  Palms,  78 
S.  W.  R.,  727;  Wall  vs.  Clutland  Cattle  Co.,  88  S.  W.  R.,  536; 
Walker  vs.  Kerr,  27  S.  W.  R.,  301 ;  Texas  Loan  Agency  vs.  Dingee, 
75  S.  W.  R.,  866 ;  Whitmore  vs.  May,  72  S.  W.  R.,  375 ;  Converse 
vs.  Sorley.  39  T.,  515. 

Under  the-  Act  of  1840  the  claim  was  barred  if  not  exhibited,  as 
the  earlier  cases  show;  but  the  Act  of  1848,  carried  into  the  present 
Act  of  1879,  postpones  it,  but  stripped  it  of  all  supporting  liens. 

A  Claim  May  Be  Classified  in  Several  Classes  Under  Article  2091, 

•  Under  this  article  a  claim  against  an  estate  may  be  a  claim  of 
the  third  class  as  to  a  portion  of  the  property  because  secured  by 
Hen  and  of  the  fourth  class  as  to  the  remainder  of  the  estate, 
Kroblassa  vs.  Raley,  23  S.  W.  R.,  253 ;  and  this  is  necessarily  the 
case  where  the  lien  does  not  pay  the  whole  debt  and  costs  of  fore- 
closure, the  balance  due  must  be  classed  as  unsecured. 
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Be-Glassifying, 

Proper  classification  and  payments  thereunder  is  a  matter  of 
importance  to  the  administrator  as  well  as  the  creditor,  for  in 
CliflEord  vs.  Campbell,  65  T.,  243,  where  the  administrator  paid 
claims  of  the  fourth  class  so  that  there  was  not  sufficient  left  to 
pay  a  claim  of  the  third  class,  he  was  held  responsible.  Evans  vs. 
Taylor,  60  T.,  422;  Walker  vs.  Kerr,  27  S.  W.  R.,  300.  But  mis- 
takes of  classification  may  be  rectified,  Hardcastle  Estate  vs.  Archer, 
81  S.  W.  R.,  368,  and  any  one  holding  a  claim  affected  by  the 
classification  may  contest  it,  90  T.,  200,  and  it  may  be  contested 
up  to  and  at  the  time  the  administrator  exhibits  his  final  accoimt. 
Hardcastle  vs.  Archer,  81  T.,  368;  Richardson  vs.  Kennedy,  74 
T.,  509;  De  Cordova  vs.  Rogei-s,  75  S.  W.  R.,  19,  approving  74 
T.,  509. 

Again,  where  a  lien  claim  has  been  presented  without  specify- 
ing the  lien  and  placed  in  the  fourth  class,  it  will  not  prevent  an 
assertion  of  the  lien  as  a  third  class  claim.  Sutherland  vs.*  Elmen- 
dorf.  57  S.  W.  R.,  890. 
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CHAPTER  LVII. 

PAYMENT  OF   CLAIMS. 

By  Article  2094  no  claim  for  money  or  any  part  thereof  shall 
be  paid  until  it  has  been  approved  by  the  county  judge,  or  estab- 
lished by  suit. 

By  Art.  2097  at  the  first  term  of  the  court  after  the  expiration 
of  tTFelve  months  from  the  original  grant  of  letters  it  shall  be  the 
duty  of  the  executor  or  administrator  to  return  to  the  court  an 
exhibit  in  writing,  sworn  to  and  subscribed  by  him,  setting  forth 
a  list  of  all  claims  against  the  estate  that  were  presented  to  him 
within  twelve  months  after  letters  granted  to  him,  specifying 
which  have  been  allowed  by  him,  which  have  been  rejected,  and 
date  when  rejected ;  which  have  been  sued  upon,  and  the  condition 
of  the  suit,  and  setting  forth  fully  the  condition  of  the  estate. 
See  Rev.  Stats.,  Art.  2102. 

By  Article  2098,  if  the  executor  or  administrator  should  fail 
to  make  this  exhibit  as  requested  in  the  preceding  article,  any  per- 
son interested  in  the  estate  may,  upon  complaint  in  writing  in  the 
probate  court,  cause  such  executor  or  administrator  to  be  cited  to 
a  regular  terra  of  the  court  and  show  cause  why  his  letters  should 
not  be  revoked,  and  why  he  should  not  be  fined  for  such  failure; 
and  upon  hearing  the  complaint,  if  good  cause  be  not  shown,  the 
court  shall  revoke  the  letters  of  such  executor  or  administrator  and 
shall  fine  him  in  a  sum  not  to  exceed  one  hundred  dollars. 

It  is  said  in  Buchanan  vs.  Wagner,  62  T.,  378,  that  this  article 
is  intended  to  effect  a  speedy  administration  of  the  estate,  and 
neither  the  administrator  nor  the  court  should  be  expected  to  keep 
the  estate  open  for  an  indefinite  time  and  withhold  its  assets  and 
funds  from  diligent  creditors.  The  statute  tluis  gives  to  the  dili- 
gent creditors  the  power  to  force  an  exhii)it,  so  that  they  may  know 
the  status  of  these  claims,  and  the  prospect  of  their  settlement  in 
whole  or  in  part,  for,  as  we  will  see,  those  alone  who  have  paid  their 
claims  allowed  and  approved  during  the  year  or  sued  to  establish 
them  are  entitled  to  be  paid  in  full,  to  the  exclusion  of  those  filed 
after  the  year  has  elapsed  whether  secured  by  lien  or  unsecured. 

By  Article  2099  it  is  provided  that  if  it  appears  from  the  exhibit 
that  the  estate  is  solvent,  taking  into  consideration  the  claims  pre- 
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sented  within  the  year  that  have  been  accepted  and  approved, 
as  well  as  those  that  have  been  presented  and  rejected  upon 
which  suit  has  been  brought  or  may  be  brought,  and  those  claims 
that  have  been  established  by  judgment,  and  that  the  administrator 
has  funds  in  his  hands  for  the  payment  of  all  the  said  claims,  it  is 
made  the  duty  of  the  county  judge  to  order  the  immediate  pay- 
ment of  all  claims  allowed  and  approved  or  established  by  judg- 
ment. But  if  the  funds  are  not  sufficient  to  pay  the  aforesaid 
claims,  or,  taking  into  consideration  all  of  the  claims  approved, 
established  by  judgment  or  sued  upon  within  the  year,  it  appears 
that  the  estate  is  insolvent  and  the  administrator  has  funds  in  his 
hands,  then  the  county  judge  must  order  such  funds  to  be  applied 
to  the  payment  of  all  claims  having  a  preference  in  the  order  of 
their  priority,  and,  then,  if  there  be  any  balance  in  his  hands,  to 
the  payment  pro  rata  of  the  other  claims.  To  determine  this  pro 
rata  the  judge  must  take  into  consideration  all  claims  then  in  suit, 
or  which  have  been  rejected  within  the  twelve  months  and  upon 
which  suit  may  yet  be  l?rought.    Bev.  Stats.,  Art.  3100. 

So  far,  then,  we  have  the  statutory  provisions  providing  for  the 
payment  of  claims  presented  within  the  year,  or  which  have  been 
sued  upon  or  established  by  judgment,  but  the  estate,  including 
these  claims,  must  be  settled  in  the  order  established  by  Article 
2093,  which  is  as  follows :  ^^Claims  when  established  must  be  paid 
in  the  following  order:  (1)  Claims  for  funeral  expenses  and 
expenses  of  last  sickness,  if  these  particular  claims  have  been  pre- 
sented within  sixty  days  from  the  original  grant  of  letters  of  ad- 
ministration or  testamentary,  for  if  not  presented  within  the  sixty 
days  they  are  subordinated  to  the  claims  for  allowances  by  the 
widow  and  children  which  are  otherwise  designated  as  inferior 
claims  in  class  one.'  (2)  Expenses  of  administration,  and  expenses 
incurred  in  the  preservation,  safe  keeping  and  management  of  the 
estate.  (3)  Claims  secured  by  mortgage  or  other  heirs  in  the  order 
and  manner  heretofore  and  hereafter  to  be  stated.  (4)  Claims 
legally  exhibited  within  the  year.  (5)  All  claims  legally  exhibited 
after  one  year  from  the  original  grant  of  letters.*' 

While  this  order  of  payment  has  been  required  to  be  made  out 
of  the  real  and  personal  estate  of  the  deceased  subject  to  adminis- 
tration, and  claims  secured  by  liens  have  been  placed  in  the  third 
class  in  order  of  pa>Tnent,  yet  vendor's  liens  and  liens  executed  in 
the  lifetime  of  the  deceased  upon  property  in  which  the  wife  has 
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joined  by  her  separate  acknowledgment  to  the  instrument  creating 
the  lien,  are  superior  to  any  of  the  classes  above  mentioned  if  such 
claims  so  secured  have  been  properly  presented  and  approved 
within  the  year  or  rejected  within  the  year  and  fixed  by  judgment 
of  court  of  competent  jurisdiction.  Bev.  Stats.,  Art.  2053 ;  Rulton 
V.  Bank,  62  S.  W.  R.,  86 ;  90  T.,  602. 

By  Article  2121,  where  the  holder  of  the  vendor's  lien  seeks  sat- 
isfaction through  the  probate  court,  or  the  holder  of  liens  jointly 
executed  by  the  wife  as  above  stated  demands  the  payment  of  his 
claim,  they  must  apply  to  the  probate  court  at  a  regular  term  for 
an  order  of  sale  of  the  specific  property,  or  so  much  thereof  as  may 
be  necessary  to  pay  off  the  lien.  Converse  vs.  Sorley,  39  T.,  515 ; 
Willard  vs.  Cleveland,  38  S.  W.  R.,  222.  In  such  case  the  property 
not  needed  must  be  returned  to  general  assets  to  be  disposed  of, 
according  to  the  classification  above  given.  Tinsley  vs.  Boyken, 
46  T.,  592 ;  Hurley  vs.  Bumard,  48  T.,  87. 

If  the  property  upon  which  these  liens  rest  should  be  set  aside 
for  homestead  purposes  or  exemptions,  or  allowances  in  lieu  thereof, 
it  can  not  affect  the  right  to  demand  payment  out  of  the  property 
so  appropriated.  TouUerton  vs.  Mahncke,  32  S.  W.  R.,  238;  Ivory 
vs.  Jackson,  30  S.  W.  R.,  718.  However,  if  the  claim  can  be  paid 
by  a  sale  of  part  of  the  land  so  appropriated,  it  will  be  so  ordered 
by  the  probate  court.  Rev.  Stats.,  Art.  2121 ;  Harrison  vs.  Ober- 
thier,  40  T.,  385;  Cannon  vs.  McDaniel,  46  T.,  314;  Leslie  vs. 
Elliott,  64  S.  W.  R.,  1037. 

In  Fossett  vs.  McMahan,  86  T.,  652,  it  was  declared  that  a  pro- 
bate court  could  not  set  aside  lands,  subject  to  a  vendor's  lien,  as 
homestead  or  appropriate  it  for  an  allowance  in  lieu  of  homestead ; 
but  the  effect  of  the  decision  is  only  to  declare  it  void  as  to  the 
right  of  the  lienholder  to  have  his  claim  satisfied  out  of  the  encum- 
bered property.  Rev.  Stats.,  Art.  2053 ;  26  S.  W.  R.,  982 ;  Parlin 
&  Co.  vs.  Davis;  74  S.  W.  R.,  951 ;  Ford  vs.  Sims,  57  S.  W.  R.,  21 ; 
Hensel  vs.  Association,  85  T.,  125 ;  68  T.,  214 ;  79  T.,  196 ;  Jack- 
son vs.  Ivory,  30  S.  W.  R.,  718. 

The  same  rule  applies  to  mechanic's  liens,  41  S.  W.  R.,  79,  and 
landlord's  liois.    39  S.  W.  R.,  129. 

Other  Lien  Claims, 

All  other  lien  claims  fall  within  the  third  class  in  order  of  pay- 
ment, which  means  that  probate  courts  may  disregard  these  liens 
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if  the  demands  of  the  claims  for  funeral  expenses,  expenses  of  last 
sickness,  allowances  to  the  widow  and  children,  and  expenses  of 
administration  should  require  the  appropriation  of  the  property 
encumbered  to  pay  them.  While  the  rule  creates  hardship  and 
impairs  a  lien  given  in  good  faith,  yet  men  deal  with  a  knowledge 
that  this  result  will  ensue  in  the  event  of  the  death  of  the  person 
giving  the  lien,  and  they  take  the  risk.  Shumate  vs.  Champion, 
39  S.  W.  R.,  129;  Hoffman  vs.  Hoffman,  79  T.,  197-198;  Mabry 
vs.  Ward,  50  T.,  412;  Jackson  vs.  Ivory,  30  S.  W.  K.,  718;  32 
S.  W.  R.,  239;  McLane  vs.  Paschal,  47  T.,  370;  Jenkins  vs.  Cain, 
72  T.,  91;  Clements  vs.  Neal,  1  Posey,  41 ;  Hirshfield  vs.  Brown,  30 
S.  W.  R.,  964.  See  Rev.  Stats.,  Art.  2096.  When  there  are  sufficient 
assets  to  satisfy  thb  preferred  classes,  without  appropriating  the 
properties  upon  which  these  liens  rest,  then  they  have  a  preferen- 
tial right  of  payment  out  of  the  particular  property  covered  by  the 
lien  sought  to  be  foreclosed.  See  Barnes  vs.  Scottish  Co.,  68  S.  W. 
R.,  529.  Mortgage  realty  must  contribute  with  mortgage  person- 
alty in  payment. 

If  any  balance  be  due  after  exhausting  the  lien  it  must  bo  placed 
in  the  fourth  class,  to  be  paid  in  full  if  sufficient  funds,  and  if  not 
then  to  prorate  with  all  claims  of  the  same  class.  Walker  vs.  Kerr, 
27  S.  W.  R.,  299-300,  or  7  T.  C.  A.,  498. 

Fifth  Class  Claims. — We  now  come  to  fifth  class  claims,  or  all 
claims  unsecured  by  liens,  but  legally  exhibited  within  the  year 
from  the  original  grant  of  letters  testamentary  or  of  administra- 
tion, and  which  have  been  allowed  and  ai)proved,  or  rejected  within 
the  year  and  sued  upon  and  established  by  suit.  They  all  stand 
upon  an  equal  footing,  but  must  look  to  the  drippings  from  the 
preferred  classes  for  payment.  If  the  residue  be  sufficient  to  pay 
in  full,  they  will  be  so  paid;  if  not,  tlioy  prorate  what  i?  left 
equally.     Rev.  Stats.,  Art.  2092. 

Sixth  Class. — These  are  claims  not  presented  within  the  year 
from  the  ^rant  of  letters,  whether  secured  or  un^^ocurod.  It  is  a 
pit  into  which  a  vendor's  l^'en  claim  may  fall  as  readily  as  an  un- 
secured claim,  and  the  result  is  equally  disastrous  if  the  estate  is 
insolvent.  liQcause  they  are  postponed  until  every  claim  of  every 
nature  is  presented  and  approved,  or  established  by  judirment  when 
rejected,  within  the  year  has  been  paid  in  full.  Buchanan  vs. 
Wagner,  62  T.,  378;  76  T.,  602. 

By  Article  2092,  if  there  is  a  deficiency  of  assets  to  pay  any 
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class  in  full,  all  of  the  same  class  shall  be  paid  in  full.    Eev.  Stats., 
Art.  2101. 

Duty  of  Administrator  to  Prorate, 

In  paying  claims  of  the  fourth  and  fifth  classes  when  necessary 
to  prorate,  the  administrator  should  prorate  any  fund  in  his  hands 
that  can  be  applied  to  the  particular  class.  He  should  not  pay  some 
of  the  creditors  in  full,  and  thereby  exhaust  the  fund,  and  make 
others  wait,  even  though  assets  to  be  realized  at  some  time  in  the 
future  may  enable  him  to  pay  all  of  the  same  class  in  full.  Each 
creditor  of  a  class  must  be  treated  with  perfect  equality.  Rev. 
Stats.,  Arts.  2092  and  2100. 

Remedy  to  Force  Payment, 

When  an  executor  or  administrator  has  funds  in  his  hands  suf- 
ficient to  pay  a  claim,  or  any  part  thereof,  and  fails  to  do  so  when 
required  by  the  owner  of  such  claim,  such  owner  may  obtain,  upon 
complaint  or  motion  in  writing  filed  in  the  probate  court,  an  order 
directing  the  administrator  to  pay  the  claim.  The  order  must  be 
obtained  at  a  regular  term  of  the  court  after  citing  the  adminis- 
trator to  appear  and  show  cause  why  he  should  not  pay  the  claim, 
and  upon  proof  by  complainant  that  he  has  funds  to  make  the  pay- 
ment. Rev.  Stats.,  Art.  2095;  Langley  vs.  Harris,  23  T.,  565; 
Runnels  vs.  Knowslar,  27  T.,  532. 

This  article  applies  to  claims  of  all  classes  except  as  to  those  of 
the  third  class,  for  the  payment  of  which  provision  has  been  made 
by  Article  2096. 

Failure  to  Pay  Under  Order. 

The  failure  of  an  administrator  or  executor  to  pay  an  allowed 
and  approved  claim  after  the  order  issues  subjects  him  to  suit  on 
his  bond,  Rev.  Stats.,  Art.  2095,  and  the  penalty  is  prescribed  in 
Article  2103,  which  permits  the  owner  of  the  claim  under  these 
conditions  to  recover  as  damages  five  per  cent  a  month  upon  the 
amount  he  shall  so  neglc?t  to  pay,  for  each  and  every  month  he 
shall  fail  to  make  such  payment  after  the  same  was  demanded,  and 
such  damages  may  be  recovered  by  suit  on  his  bond  in  any  court 
of  competent  jurisdiction ;  but  the  jurisdiction  is  to  be  determined 
by  excluding  the  interest  and  damages.  Gray  vs.  McFarland,  29 
T.,  169;  Stewart  vs.  Morrison,  81  T.,  396;  Homung  vs.  Schramm, 
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54  S.  W.  E.,  616;  Pitner  vs.  Flanagan,  17  T.,  8-9;  Eeinstein  V8. 
Smith,  65  T.,  248. 

OenercU  Order  for  Payment. 

We  see,  then,  by  statutory  regulation  controlling  the  payment  of 
claims,  that  an  exhibit  is  required  to  be  filed  at  the  first  term  of 
the  probate  court  after  twelve  months  from  the  original  grant  of 
letters,  showing  a  list  of  all  claims  against  the  estate  presented 
within  twelve  months,  and  which  have  been  allowed  or  approved, 
or  rejected  and  sued  upon.  That  a  failure  to  file  this  exhibit  sub- 
jects the  executor  or  administrator  upon  the  complaint  of  any 
person  interested  in  the  estate  to  fine  and  revokes  his  letters. 
That  upon  the  return  of  such  exhibit,  if  the  estate  is  solvent,  and 
the  administrator  has  in  his  hands  funds  sufficient  to  pay  all  of 
the  claims  presented  and  approved,  or  which  have  been  rejected 
within  twelve  months  and  established  by  suit,  or  which  have  been 
rejected  within  twelve  months  upon  which  a  suit  is  pending,  or 
may  yet  be  brought,  then  it  is  the  duty  of  the  court  to  issue  a 
general  order  for  the  payment  of  all  of  the  aforesaid  claims. 
But  if  it  should  appear  that  there  are  not  sufficient  funds  to  pay 
in  full  all  of  the  said  claims,  or  that  the  estate  is  insolvent,  then 
the  judge  should  enter  an  order  that  the  administrator  or  executor 
to  pay  in  full  all  claims  having  a  preference,  according  to  class, 
and  to  prorate  the  residue  among  claims  allowed  and  approved 
within  twelve  months,  or  which  may  have  been  or  may  be  estab- 
lished by  suit. 

That  claims  of  the  fifth  class  may  be  paid  at  any  time  before  the 
estate  is  finally  closed  should  there  be  funds  over  and  above  what 
may  be  sufficient  to  pay  all  debts  of  every  kind  that  were  presented 
within  the  twelve  months  and  allowed  and  approved  or  rejected 
within  twelve  months  and  established  by  judgment  or  which  may 
be  established  by  judgment. 

If  the  administrator  has  funds  which  may  be  applied  to  claims 
of  the  fifth  class,  persons  interested  may  have  the  same  procedure 
to  compel  payment  as  is  provided  for  other  creditors  as  heretofore 
set  forth.    Rev.  Stats.,  Art.  2101. 

Again,  by  Article  2102,  at  the  third  regular  term  after  the  ex- 
piration of  twelve  months  from  the  original  grant  of  letters,  or  at 
any  term  of  the  court  thereafter,  any  person  interested  in  the  estate 
may,  by  complaint  in  writing,  cause  the  executor  or  administrator 
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to  be  cited  to  appear  at  a  regular  term  of  the  court  and  make  an 
exhibit,  under  oath,  setting  forth  the  condition  of  the  estate;  and 
should  it  appear  that  the  executor  or  administrator  has  funds  in 
his  hands  subject  to  distribution,  the  court  should  enter  an  order 
requiring  the  representative  of  the  estate  to  pay  it  out  in  the  man- 
ner heretofore  stated.  The  executor  or  administrator  may  volun- 
tarily make  this  exhibit  upon  which  a  like  order  may  be  made. 

We  see,  then,  the  statute  contemplates  that  the  payment  of 
claims  must  be  made  under  the  general  or  special  orders  of  the 
court  after  the  exhibit  made  at  the  first  regular  term  of  the  court 
after  twelve  months  determined  the  solvency  or  insolvency  of  the 
estate. 

But  there  are  claims  that  can  be  paid  by  the  executor  or  admin- 
istrator without  the  delay  of  the  twelve  months,  or  an  order  of  the 
court.  Thus  all  claims  of  the  first  rank,  which  can  not  be  sub- 
jected to  prorate  distribution  with  other  classes,  may,  upon  allow- 
ance and  approval,  be  paid  by  the  representative  of  the  estate  with- 
out further  order  and  at  any  time  after  approval,  as,  for  example, 
expenses  of  last  sickness,  etc.,  and  expenses  of  administration  and 
expenses  incurred  in  the  preservation,  safe  keeping  and  manage- 
ment of  the  estate,  when  approved,  may  be  paid ;  and  claims  secured 
by  vendor's  liens,  or  liens  designated  in  Article  2053,  may,  after 
order  sale  made  by  the  court,  be  paid  without  further  order  and 
within  the  twelve  months. 

Again,  an  order  of  court  is  not  requisite  to  the  validity  of  the 
pa\Tnent  of  any  allowed  and  established  claim  at  any  time  after 
the  same  has  been  approved  or  established.  Under  the  statute  he 
is  not  compelled  to  pay  claims  of  the  third,  fourth  and  fifth  classes 
before  the  twelve  months  have  elapsed,  and  the  solvency  or  in- 
solvency of  the  estate  is  determined.  The  purpose  of  Article  2097 
is  to  give  this  opportunity,  in  case  of  insolvency,  to  determine  the 
pro  rata  to  be  paid;  it  is  a  protection  to  the  administrator.  If 
there  is  no  question  of  the  solvency  of  the  estate,  or  if  it  be  doubt- 
ful, the  payment  of  a  proper  claim  before  the  twelve  months  can 
not  be  impeached  for  want  of  an  order  to  pay  it. 

If  he  should  pay  some  of  a  class  in  full,  and  not  have  suflBcient 
funds  to  pay  others  of  the  same  class,  the  court  should  refuse  to 
allow  such  payment  on  his  account  for  any  more  than  each  creditor 
of  the  class  would  be  entitled  to  had  the  administrator  prorated 
the  fund,  which,  under  the  statute,  he  should  have  done.     And 
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Lesides  he  could  be  sued  upon  his  bond  by  those  creditors  of  same 
class  for  their  pro  rata  of  the  fund.  Lockhart  vs.  White,  18  T., 
109 ;  Walker  vs.  Kerr,  27  S.  W.  K.,  300. 

When  Payable  to  Assignee. 

Of  course,  a  claim  against  an  estate  may  be  assigned  before  or 
after  approved.  McDonough  vs.  Tutt,  31  T.,  199;  Moore  vs. 
Moore,  59  T.,  54;  Cannon  vs.  McDaniel,  46  T.,  309;  Morris  vs. 
Cude,  57  T.,  337;  32  S.  W.  R.,  239;  106  S.  W.  R.,  747.  How- 
ever, bv  Article  2104  an  executor  or  administrator  can  not  for  his 
own  use  become  the  assignee  of  a  claim  directly  or  indirectly.  See 
Byers  vs.  Thompson,  80  T.,  473;  see  1  T.,  161. 

Fund  to  Pay  Creditors, 

By  Article  1869  when  a  person  dies  all  of  his  estate,  whether 
devisefi  by  will  or  not,  except  such  as  may  be  exempted  by  law, 
passes  to  the  hands  of  the  legal  representative  of  the  estate  to  pay 
the  debts.  In  a  word,  whatever  disposition  may  have  been  made 
of  the  property  by  the  testator,  the  heirs,  devisees  and  legatees 
take  subject  to  the  rights  of  creditors.  For  this  purpose  the  ad- 
ministrator or  executor  has  the  right  to  the  possession  of  the  prop- 
erty, real  and  personal,  not  exempted  by  law  from  the  payment  of 
debts,  and  may  recover  it  by  suit  wherever  found.  1  T.,  489 ;  2  T., 
439;  31  T.,  344;  Roberts  vs.  Stuart,  80  T.,  387.  As  an  asset 
there  is  no  distinction  between  real  and  personal  estate.  Rev. 
Slats.,  Art.  1965;  Chubb  vs.  Johnson,  11  T.,  475.  It  has  been 
decided  that  personal  property  is  a  primary  fund  to  pay  claims 
against  an  estate,  but  this  applies  only  in  the  interest  of  heirs  and 
devisees  entitled  to  distribution  and  to  have  encumbrances  on  real 
estate  removed  by  paying  off  the  lien  with  the  personal  estate  and 
is  not  intended  to  give  preference  to  real  estate  over  personal  as 
a  fund  to  pay  creditors.  Barnes  vs.  Scottish  Am.  Co.,  68  S.  W.  R., 
529 :  90  T.,  245 ;  94  S.  W.  R.,  447 ;  44  T.,  14.  An  administrator 
paying  out  his  own  money  can  reimburse  himself.  Dunson  vs. 
Payne,  44  T.,  543 ;  Craig  vs.  Cookrell,  49  S.  W.  R.,  247 ;  Brown 
vs.  Walker,  38  T.,  109. 

I  have  alreadv  discussed  "what  are  assets,"  to  which  reference 
is  made  to  determine  what  is  available  to  pay  the  debts  of  the  estate. 
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CHAPTER  LVIII. 

HOW  LTKN  CLAIMS  FORECLOSED  AND  PAID. 

When  accepted  and  approved  within  the  year,  or  established  by 
suit  if  rejected  within  the  year,  or  established  by  suit  begun  in  the 
lifetime  of  the  testator  or  intestate,  the  lien  must  be  forecloj^ed  in 
the  probate  court.  Giddings  vs.  Crosby,  24  T.,  295 ;  Cunningham 
vs.  Taylor,  20  T.,  129;  53  T.,  23.  As  we  have  seen,  Article  2121 
provides  that  the  holder  of  a  claim  established  as  above  stated  may 
obtain  at  a  regular  term  of  the  probate  court  an  order  of  sale  of 
the  property  covered  by  the  lien,  or  so  much  as  is  necessary  to  sat- 
isfy the  claim,  by  applying  in  writing  therefor,  and  citing  the 
executor  or  administrator,  and  answer  the  application;  and  if  the 
lien  is  on  real  property,  then  notice  of  the  application  shall  be 
given  as  is  required  to  obtain  an  order  of  sale  of  real  property 
provided  for  in  Articles  2124-2125. 

Article  2096  provides  that,  where  the  executor  or  administrator 
has  made  a*  sale  to  satisfy  the  mortgage  and  has  in  hand  the  pro- 
ceeds of  the  sale  or  any  part  thereof,  and  the  fund  is  not  required 
to  pay  preferential  claims,  it  shall  he  his  duty  within  twelve  months 
after  the  grant  of  letters  to  pay  over  such  proceeds  to  the  creditor 
or  creditors  having  a  right  thereto;  and  if  he  fails  to  do  so,  the 
creditor  may  on  motion  obtain  an  order  forcing  the  administrator 
or  executor  to  do  so.  The  executor  or  administrator  must  be  cited 
to  appear  and  answer  the  complaint  or  motion  at  some  regular 
term,  and  show  cause  why  he  should  not  pay  over  the  proceeds  to 
the  complainant. 

Under  the  Act  of  1848  the  administrator  or  executor  was  re- 
quired to  pay  immediately  the  proceeds  after  the  sale,  but  the  Act 
of  1876  uses  the  words  "within  twelve  months,^'  etc.  The  reason 
is  apparent,  that  if  the  property  can  be  diverted  from  the  lien  to 
pay  preferred  classes,  and  twelve  months  is  given  within  which  to 
establish  claims  of  every  class,  these  officers  should  not  be  forced 
to  pay  out  a  fund  liable  to  be  needed  for  preferred  claims,  until 
the  period  within  which  these  claims  can  be  filed  has  elapsed. 
This  article  can  not  refer  to  vendor's  liens  or  liens,  executed  as 
designated  in  Article  2053,  heretofore  discussed.  Lockhart  vs. 
White,  18  T.,  108-109. 
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We  thus  see  that  the  liens  of  mortgages,  etc.,  must  be  foreclosed 
in  the  probate  court,  and  by  Article  2121  the  procedure  is  stated 
and  is  self-explanatory.  Minter  vs.  Burnett,  90  T.,  251;  Myers 
vs.  Evans,  68  T.,  487;  Converse  vs.  Sorley,  39  T.,  515;  38  S.  W. 
B.,  820.  The  last  clause  of  Article  2121  was  added  to  the  Act  of 
1848  by  the  Act  of  1876  requiring  notice  of  the  application  to  sell 
mortgaged  property  to  be  given,  as  is  required  to  obtain  an  order 
to  sell  real  estate  to  pay  debts  generally.  (See  "Sales  of  Real 
Estate.") 

While  citation  is  to  be  served  upon  the  administrator  or  executor, 
yet  this  may  be  waived  and  service  accepted.  Hurley  vs.  Barnard, 
48  T.,  87.  The  application  should  show  the  claim  is  secured  by 
lien,  and  that  the  claim  has  been  allowed;  but  it  is  not  necessary 
to  show  that  the  mortgage  or  lien  was  allowed.  Henry  vs.  Drought, 
10  T.  C.  A.,  381;  30  S.  W.  R.,  584.  As  to  parties,  see  Bradford 
vs.  Knowles,  86  T.,  508;  94  T.,  455;  45  S.  W.  R.,  480;  52  S.  W. 
R.,  119. 

A  lien  fixed  by  judgment  in  the  lifetime  of  deceased  is  such  a 
lien  as  must  be  foreclosed  in  the  probate  court.  Chandler  vs.  Bur- 
dette,  20  T.,  42.  An  order  of  sale  and  sale  to  satisfy  the  mortgage 
debt  is  valid,  though  the  debt  is  not  due.  Hurley  vs.  Barnard, 
48  T.,  87. 

The  holder  of  the  lien  may  purchase  the  encumbered  land,  and 
upon  paying  the  expense  of  the  sale  may  have  his  bid  credited  on 
the  claim.  Huddleston  vs.  Kempner,  28  S.  W.  R.,  236;  Greer  vs. 
Riley's  Estate,  53  S.  W.  R.,  578.  Costs  in  enforcing  the  lien  must 
be  paid  out  of  sale,  not  estate.  Id.;  'J 8  S.  W.  R.,  496.  When  the 
land  has  been  conveyed  by  the  deceased  mortgagor  in  his  lifetime, 
the  probate  court  has  no  jurisdiction  over  it  and  its  sale  is  void. 
Bradford  vs.  Knowles,  86  T.,  608;  Schmitz  vs.  Gar}',  49  T.,  59; 
Hanrick  vs.  Gurley,  93  T.,  472 ;  Haney  vs.  Brown,  46  S.  W.  R.,  58 ; 
Hanrick  vs.  Gurley,  54  S.  W.  R.,  348 ;  Jackson  vs.  Butler,  ^47  T., 
423. 

Lien  on  Personal  Property. 

Can  not  be  discharged  if  not  advantageous  to  estate,  as  when 
the  personal  property  is  necessary  for  use  in  the  administration  of 
the  estate.    74  T.,  507,  570. 


SUING  HEIBS  ON  CLilM.  251 


CHAPTER  LIX. 

SUING   HEIES   ON   CLAIM. 

Another  method  of  collecting  claims  against  an  estate  is  by  suit 
dfirainst  the  heirs  and  distributees. 
This  right  of  suit  arises  : 

1.  When  the  estate  has  been  distributed,  or  possession  taken  by 
the  heirs  without  administration. 

2.  When  the  estate  has  been  administered  and  claims  have  been 
presented  after  an  order  has  been  made  by  the  probate  court  for 
partition  and  distribution.     Rev.  Stats.,  Art.  2089. 

3.  Where  the  estate  has  been  withdrawn  from  administration 
by  the  heirs  and  distributees  under  the  statute  in  such  cases  made 
and  provided.    Rev.  Stats.,  Arts.  2017  et  seq.  and  2025. 

1.  Where  There  Was  No  Necessity  for  Administration. — The 
general  rule  is  that  when  a  debtor  dies,  creditors  must  enforce  their 
claims  through  the  probate  court,  71  T.,  107;  56  T.,  474;  14  T., 
612;  50  T.,  25;  3  App.  C,  Sec.  126;  but  the  rule  is  not  inflexible. 
79  S.  W.  R.,  614.  Article  2089  only  embodied  a  rule  established 
by  the  older  decisions  that  where  there  could  be  no  administration 
because  of  the  lapse  of  time  within  which  it  could  be  sued  out,  that 
creditors'  judgment,  or  otherwise,  could  sue  the  heirs  or  distributees 
receiving  the  estate.    Fleming  vs.  Ball,  60  S.  W.  R.,  986. 

In  Patterson  vs.  Allen,  50  T.,  26,  the  rule  was  clearly  laid  down 
that  where  there  was  only  one  debt,  and  no  necessity  for  admin- 
istration and  the  heirs  had  divided  the  property,  creditors  could 
sue  directly  in  any  court  of  competent  jurisdiction.  McCampbell 
vs.  Henderson,  50  T.,  601;  Webster  vs.  Willis,  56  T.,  468; 
Buchanan  vs.  Thompson,  23  S.  W.  R.,  328;  Byrd  vs.  Ellis,  35 
S.  W.  R.,  1071 ;  79  S.  W.  R.,  614.  Thus,  where  the  sole  debt  was 
a  vendor's  lien  note,  it  was  held  that  the  suit  was  properly  brought 
in  the  district  court  to  foreclose  it,  upon  the  allegation  that  it  was 
the  only  debt  and  there  was  no  necessity  for  administration.  Bre- 
denburg  vs.  Norwood,  66  S.  W.  R.,  587.  See  also  Solomon  vs. 
Skinner,  82  T.,  346 ;  Frost  vs.  Smith  Heirs,  24  S.  W.  R.,  40. 

It  must  be  alleged  and  proved  that  there  is  no  administration 
and  no  necessity  for  it,  and  an  allegation  that  the  estate  is  solvent 
is  not  equivalent  to  it,  as  an  administration  may  be  necessary  on 
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a  solvent  estate.  Laas  vs.  Seidel,  67  S.  W.  R.,  1015,  and  authori- 
ties above  cited;  see  Zwerneman  vs.  Von  Rosenberg,  11  S.  W.  R., 
150. 

By  Garnishment, 

You  may  proceed  by  garnishment  against  an  heir  if  no  admin- 
istration or  no  necessity  for  one  exists,  64  S.  W.  R.,  1003 ;  or  cred- 
itors  of  heirs  may  sue  for  their  interest.  35  S.  W.  R.,  1070;  26 
S.  W.  R.,  295;  80  S.  W.  R.,  851;  42  S.  W.  R.,  861. 

2.  Where  Valid  Claims  Presented  Too  Late  for  Approval  and 
the  Estate  Distributed  by  the  Corart. — By  Article  2089  no  claims 
could  be  allowed  after  an  order  for  partition  and  distribution  had 
been  made,  and  if  the  claim  was  not  barred  the  statute  permitted 
the  owner  to  sue  the  heirs  and  distributees,  and  each  distributee 
is  by  the  statute  held  liable  for  the  value  of  the  property  received 
by  each  and  no  further.  Mayes  vs.  Jones,  62  T.,  365;  Schrnidtke 
vs.  Miller,  71  T.,  107;  Buchanan  vs.  Thompson,  23  S.  W.  R.,  328; 
Bledsoe  vs.  Beiler,  iMd  T.,  439-440.  This  rule  applies  wherever  an 
heir  or  distributee  is  in  possession  of  the  estate,  or  any  part  thereof, 
and  there  is  no  administration  pending,  and  no  necessity  for  an 
administration.  Blum  vs.  McDonald,  88  S.  W.  R.,  385;  Bledsoe 
vs.  Beiler,  ^Q  T.,  440. 

By  Article  2024  it  is  provided  that  any  creditor  may  sue  any 
distributee,  or  all  together  who  have  received  any  of  the  estate,  but 
no  one  of  such  distributees  shall  be  liable  beyond  his  just  propor- 
tion according  to  the  estate  he  may  have  received  in  the  distribution. 

By  Article  2021  a  lien  exists  on  all  of  the  estate  in  the  hands 
of  distributees,  and  their  grantees  with  notice,  to  secure  the  ulti- 
mate payment  of  the  debts.  This  brings  us  then  to  the  liability 
of  the  distributees. 

Liability  of  the  Distributees, 

m 

First  as  to  liability.  The  statute  clearly  determines  the  extent 
of  the  liability  of  the  distributee  of  an  estate  for  debts  unpaid, 
which  is  to  the  extent  of  the  value  of  the  property  received.  Green 
vs.  Rugely,  23  T.,  539 ;  Buchanan  vs.  Thompson,  23  S.  W.  R.,  328 ; 
T^w  vs.  Felton,  84  T.,  378;  Montgomery  vs.  Culton,  18  T.,  730; 
Kaufman  vs.  Wooters,  79  T.,  205 ;  Moore  vs.  Moore,  89  T.,  33-34 ; 
but  not  the  amount  of  the  estate  vested  in  him,  but  the  amount 
actually  received.    Yancey  vs.  Batte,  48  T.,  59;  Webster  vs.  Willis, 
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56  T.,  75;  38  S.  W.  K.,  387;.  Hill  va.  Hemdon,  89  S.  W.  B., 
813. 

Where  no  assets  received  there  can  be  no  liability.  Schmidtke 
vs.  Miller,  71  T.,  107;  Mayes  vs.  Jones,  62  T.,  365;  Webster  vs. 
Willis,  56  T.,  576;  see  Finch  vs.  State,  56  T.,  475.  Again,  a  joint 
judgment  can  not  be  rendered  in  the  aggregate  against  all  of  the 
distributees  shown  to  have  received  assets;  but  the  judgment  must 
be  against  each  to  the  extent  of  the  assets  received.  Low  vs.  Felton, 
84  T.,  378. 

The  Judgment  to  Be  Entered, 

In  the  earlier  cases,  of  which  Webster  vs.  Willis,  Mayes  vs.  Jones, 
Kaufman  vs.  Wooters,  and  McCampbell  vs.  Henderson  were  types, 
it  was  clearly  decided  that  the  judgment  to  be  entered  was  entirely 
personal,  and  not  in  rem;  that  is,  no  foreclosure  was  proper  upon 
the  property  received  by  the  distributee,  yet  the  property  received 
was  liable  to  be  sold  under  execution  to  pay  the  judgment.  In 
accord  with  this  view,  Low  vs.  Felton,  84  T.,  378,  was  decided,  in 
which  case  it  was  held  not  necessary  to  particularly  describe  the 
property  received  by  the  distributed,  as  the  allegation  was  only 
necessary  as  a  ground  upon  which  the  liability  vests.  38  S.  W. 
K.,  387. 

This  seems  to  have  been  the  accepted  construction  of  the  stat- 
utes until  the  case  of  Blum  vs.  McDonald,  92  T.,  605,  in  which 
the  earlier  cases  were  discussed  and  Mayes  vs.  Jones  and  Kaufman 
vs.  Wooters  were  overruled,  and  we  have  now  decided  that  the 
petition  filed  by  a  creditor  against  the  distributee  of  estate  must 
show  what  specific  property  was  received  by  the  heir  or  distributee, 
as  the  heir  or  distributee  is  not  personally  liable;  and  the  plaintiff's 
right  is  only  to  enforce  the  lien  and  not  obtain  a  personal  judg- 
ment. Brandenburg  vs.  Norwood,  ^^^^  S.  W.  R.,  588.  The  case 
somehow  escajws  from  the  personal  liability,  to  the  extent  of  assets 
received,  embodied  in  Articles  2089  and  2024,  and  declares,  in 
effect,  that  a  distributee  can  only  be  made  a  party  to  determine 
the  specific  property  he  has  received,  and  to  foreclose  the  lien  given 
by  Article  2021.  See  Hill  vs.  Hemdon,  86  S.  W.  B.,  813;  Devine 
vs.  ]^lortgage  Co.,  48  S.  W.  B.,  592;  ^loore  vs.  Moore,  89  T.,  29. 
So  the  rule  now  is  that  judgments  thus  recovered  are  purely  in 
rem,  and  not  in  personam. 

But  the  question  arises:  Suppose  the  heir  has  parted  with  the 
property,  or  otherwise  disposed  of  it,  what  remedy  has  the  creditor? 
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As  long  as  the  property  can  be  identified  in  the  hands  of  a  subse- 
quent purchaser  with  notice  it  still  can  be  reached  by  making  such 
purchaser  a  party,  but  if  the  property  has  passed  into  the  hands 
of  a  bona  fide  purchaser  then  pursuit  must  close,  as  the  right  of 
•  foreclosure  is  lost. 

In  Middleton  vs.  Pipkin,  56  S.  W.  R.,  242,  the  court,  recogniz- 
ing the  rule  in  Blum  vs.  McDonald,  says:  "That  where  the  heir 
has.  disposed  of  the  property,  or  so  changed  its  form  as  to  make 
it  impossible,  of  identification,  a  personal  recovery  can  be  had 
against  the  heir  for  its  value." 

Blum  vs.  McDonald,  92  T.,  609,  recognizes  this  remedy  in  the 
following  language:  "The  heir,  devisee  or  legatee  would  doubtless 
be  liable  to  the  creditor  for  the  injury  done  him  in  defeating  his 
lien  by  thus  disposing  of  the  security,*'  citing  Boothe  vs.  Fiest,  80 
T.,  141;  Zapp  vs.  Johnson,  87  T.,  641. 

3.  When  Estate  Withdrawn  by  Heirs. — Withdrawing  the  estate 
from  administration  by  the  heirs,  devisees  and  legatees,  as  pro- 
«vided  by  Articles  2017  et  seq.  and  2025,  Rev.  Stats.,  has  already 
been  discussed,  and  it  is  here  referred  to  in  connection  with  the 
payment  of  claims  against  the  estate  to  discuss  the  liability  of  the 
persons  withdrawing  and  partitioning  the  estate. 

It  was  seen  that  a  bond  in  double  the  appraised  value  of  the 
estate,  payable  to  the  county  judge,  conditioned  that  the  persons 
executing  the  instrument  shall  pay  all  the  debts  of  estate  that  have 
been  allowed  by  the  executor  or  administrator,  or  that  have  been 
established  by  suit  or  may  be  established  by  suit;  and  to  pay  over 
to  the  executor  or  administrator  any  balance  that  may  be  due  to 
him  by  the  judgment  of  the  court  on  his  exhibit.  Rev.  Stats., 
Art.  2018. 

Any  creditor  coming  within  the  scope  of  the  obligation  has  a 
right  to  sue  upon  it,  and  is  entitled  to  judgment  for  the  amount 
of  his  claim;  and  by  Article  2021  a  lien  is  given  on  the  estate  to 
secure  any  payment  that  may  arise  under  the  obligation. 

Article  2023  gives  the  right  of  suit  on  the  bond  to  any  other 
creditor  of  the  estate. 

We  see,  then,  anv  creditor  of  the  estate  whose  claim  has  not  been 
barred  by  the  statute  of  limitations  may  sue  on  the  bond  to  the 
point  of  exhaustion,  but  this  remedy  is  only  cumulative  of  the 
right  of  any  creditor  to  sue  any  distributee  and  recover  to  the 
extent  of  assets  received  from  the  estate  as  indicated  in  Article 
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2024,  heretofore  discussed.  Wilson  vs.  Kyle,  35  T.,  569 ;  Houston 
vs.  Mayes,  66  T.,  299;  Blum  vs.  McDonald,  38  S.  W.  R.,  387; 
Montgomery  vs.  Culton,  18  T.,  737 ;  Montgomery  vs.  Nash,  23  T., 
161.  The  difference  in  the  pursuit  of  the  remedies  is  that  in  suit 
on  the  bond  the  question  of  the  receipt  of  assets  is  not  in  issue  to 
measure  the  quantum  of  recovery,  while  in  the  suit  against  a  dis- 
tributee the  value  of  assets  received  is  essential  to  recovery.  Blum 
vs.  McDonald,  92  T.,  605;  Thomas  vs.  Bonnie,  66  T.,  635-639; 
Schmidtke  vs.  Miller,  71  T.,  103;  Low  vs.  Felton,  84  T.,  378; 
Gaston  vs.  Wright,  86  T.,  286;  State  vs.  Lewellye,  25  T.,  797; 
Frost  vs.  Smith  Heirs,  24  S.  W.  R.,  41 ;  Byrd  vs.  Ellis,  35  S.  W.  R., 
1072;  Green  vs.  Rugely,  23  T.,  539. 

Limitation  to  the  Suit. 

If  the  claim  has  been  allowed  and  approved,  or  a  judgment,  then 
the  claimant  may  sue  within  ten  years  from  the  date  of  the  bond, 
Montgomery  vs.  Culton,  18  T.,  736 ;  Hanrick  vs.  Gurley,  54  S.  W. 
R.,  353,  or  the  withdrawing  of  the  estate  from  administration. 
Limitation  against  an  approved  claim  ceases  while  the  adminis- 
tration is  open,  but  begins  when  the  administrator  is  discharged. 
When  the  claim  has  not  been  presented  and  approved,  the  statute 
of  limitation  is  applied  as  in  ordinary  evidences  of  debt.  79  T., 
205;  62  S.  W.  R.,  87;  18  T.,  736. 
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WHEN  HEIKS  CAN   SUE. 

By  Article  1869  the  property  of  the  estate  is  vested  in  the  heirs 
and  devisees,  subject  to  the  right  of  the  administrator  or  executor 
to  subject  the  property  to  the  payment  of  the  debts  of  the  deceased, 
and  the  rule  therefore  is  that  to  recover  the  property  of  the  estate, 
the  executor  or  administrator  and  not  the  heir  must  sue,  Lacy  vs. 
Williams,  8  T.,  182;  Taylor  vs.  Williams,  105  S.  W.  R.,  837; 
Peveler.vs.  Peveler,  54  T.,  54;  Laas  vs.  Seidel,  66  S.  W.  R.,  871; 
Rylie  vs.  Stammire,  77  S.  W.  R.,  626 ;  Richardson  vs.  Vaughn,  22 
S.  W.  R.,  1112;  Northcraft  vs.  Olliver,  74  T.,  166;  Giddings  vs. 
Steele,  28  T.,  748-749;  49  T.,  733;  Gunter  vs.  Fox,  51  T.,  383; 
59  T.,  419-421 ;  82  T.,  462;  76  T.,  488;  56  T.,  117,  438;  Sanders 
vs.  Devereux,  25  T.  Supp.,  12;  Lee  vs.  Turner,  71  T.,  265;  but  this 
rule  has  exceptions  as  well  approved  as  the  rule  itself.  Thus  heirs 
may  always  sue  for  the  property  of  the  estate,  or  its  protection, 
when  there  is  no  administration  and  no  necessitv  for  one,  and  the 
fact  is  alleged  and  proved  in  the  suit,  Patton  vs.  Gregory,  21  T., 
513;  Goldstein  vs.  Suzholtz,  105  S.  W.  R.,  219;  Rylie  vs.  Stiim- 
mire,  77  T.,  626;  Laas  vs.  Seidel,  66  S.  W.  R.,  871;  Evans  vs. 
Oakley,  2  T.,  185:  Hynes  vs.  Winston,  54  S.  W.  R.,  1069;  Richard- 
son vs.  Vaughn,  86  T.,  94;  Mclntyre  vs.  Chappel,  4  T.,  191;  Lee 
vs.  Turner,  71  T.,  264;  Fort  vs.  Fitts,  66  T.,  594;  Giddings  vs. 
Steele,  28  T.,  748-749;  Walker  vs.  Abercrombie,  61  T.,  69;  29 
S.  W.  R.,  409;  24  8.  W.  R.,  1121;  Finch  vs.  Edmonson,  9  T.,  511; 
Rogers  vs.  Kcnnard,  54  T.,  36;  and  even  though  an  administration 
is  i)ending  in  another  State.      54  S.  W.  R.,  1069 ;  86  T.,  93. 

Suit  by  Heirs  During  Administration, 

Another  well  recognized  exception  is  where  suit  by  the  heir  is 
necessary  for  the  preservation  of  the  estate.  Lee  vs.  Turner,  71 
T.,  264 ;  Rogers  vs.  Kennard,  54  T.,  46 ;  Giddings  vs.  Steele,  28 
'!'.,  748 ;  Sanders  vs.  Devereux.  25  T.  Supp.,  12 ;  Crain  vs.  Crain,  17 
T.,  87;  Richardson  vs.  Vaughn.  86  T.,  93.  And  where  the  admin- 
istrator for  six  years,  without  effort  to  protect  the  estate,  refused 
to  bring  suit    for  the  property.     Patton  vs.  Gregory,  21  T..  513; 
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Sossamon  vs.  Powell,  21  T.,  664.  Or  where  limitation  is  about  to 
run  against  a  claim  of  the  estate.  Walker  vs.  Abercrombie,  61  T., 
69;  86  T.,  94;  Baker  vs.  Hamblen,  75  S.  W.  R.,  363.  Or  where 
the  administrator  was  defrauding  the  estate.  Gunter  vs.  Fox,  51 
T.,  389.  Or  where  the  executor  or  administrator  claims  to  hold 
in  antagonism  to  the  heirs.  Kogers  vs.  Kennard,  54  T.,  36;  Mc- 
Intyre  vs.  Chappel,  4  T.,  191.  Or  where  part  of  the  property  will 
be  wasted  or  destroyed  before  administration  can  be  sued  out. 
Moone  vs.  Morse,  2  T.,  400.  So  heirs  may  sue  after  final  exhibit 
and  before  discharge  for  their  shares  of  the  property,  or  dues  to  be 
turned  over  to  them,  Stewart  vs.  Morrison,  81  T.,  398,  but  one 
heir  can  not  recover  for  all;  each  can  recover  his  own  share. 
Naugher  vs.  Patterson,  28  S.  W.  R.,  685.  So  an  heir  may  insti- 
tute a  suit  to  annul  an  allowance  and  approval  of  claim  fraud- 
ulently made,  Giddings  vs.  Steele,  28  T.,  736 ;  18  T.,  736,  or  for 
default  of  administrator.    McKenney  vs.  Mum,  82  T.,  44. 

Limitation  To. 

No  limitation  to  suit  where  record  failed  to  show  administration 
closed.  Thomas  vs.  Hawpe,  80  S.  W.  R.,  129;  Main  vs.  Brown, 
72  T.,  505 ;  70  T.,  733 ;  Hanrick  vs.  Gurley,  54  S.  W.  R.,  348 ;  75 
S.  W.  R.,  840 ;  68  T.,  155 ;  82  T.,  5. 

Suit  by  Heirs  After  Administration  Closed. 

Heirs  may  sue  after  the  administration  is  closed  for  any  prop- 
erty of  the  estate  unadrainistered.  Easterling  vs.  Blythe,  7  T., 
200;  Lacy  vs.  Williams,  8  T.,  182;  Fisk  vs.  Norvell,  9  T.,  17. 
So  where  there  has  been  an  illegal  sale  of  real  estate  by  the  ad- 
ministrator. Fishback  vs.  Page,  43  S.  W.  R.,  317;  2  T.,  182;  12 
T.,  285.     (See  ''Suit  on  Bond.") 

Heirs  may  sue  on  administrator's  bond  to  raise  account  and  re- 
cover.    Ponton  vs.  Bellows,  22  T.,  681. 

Escheated  Property. 

Heirs  may  maintain  suit  for  escheated  property.  State  vs. 
Wygall,  51  T.,  635;  Rev.  Stats.,  Art.  1834;  45  S.  W.  R.,  859. 
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CHAPTER  LXI. 

SUING  THE  EXECUTOR  OR  ADMINISTRATOR  FOR  AN  INTEREST  IN  THE 

ESTATE. 

As  a  general  imle,  there  raust  be  an  executor  or  adminiBtrator 
to  sue  the  estate.  14  T.,  607;  23  T.,  539.  We  have  discussed 
suits  on  rejected  claims  as  to  when,  where  and  how  brought  to 
establish  a  claim  arising  by  contract  or  conversion  by  the  testator 
or  intestate.  We  will  now  briefly  refer  to  suits  against  executors 
or  administrators  by  those  persons  claiming  property  in  the  hands 
of  the  administrators,  either  by  a  separate  or  joint  interest. 

The  executor  or  administrator  having  the  right  .of  possession 
of  the  real  and  personal  estate  of  the  testator  or  intestate  for  pro- 
bate purposes  has  only  the  right  to  administer  on  the  interest 
which  the  testator  or  intestate  had  in  the  property  when  it  came 
to  his  hands,  and  consequently  he  may  be  sued  in  a  court  of  com- 
petent jurisdiction  by  any  one  having  an  interest  in  the  estate 
other  than  that  arising  from  mere  indebtedness;  and,  as  we  have 
seen,  there  is  no  necessity  of  presenting  the  claim  for  allowance 
before  suit.  Any  person  so  interested  in  the  estate  may  bring  the 
suit  without  making  the  heirs  or  devisees  of  the  estate  parties, 
except  in  those  cases  where  the  claim  involves  title  to  real  estate. 
Rev.  Stats.,  Art.  1198. 

Prior  to  this  Act  of  1870  the  administrator  or  executor  could 
be  sued  on  any  character  of  claim  without  joining  the  heirs.  Gun- 
ter  vfl.  Fox,  51  T.,  383;  56  T.,  116,  438;  76  T.,  488;  Lawson  vs. 
Kelley,  82  T.,  462;  Wood  vs.  Mustrella,  49  S.  W.  R.,  239;  Hill 
vs.  Townsend,  24  T.,  580. 

While,  then,  the  executor  or  administrator  may  sue  alone  to  re- 
cover real  estate,  yet  in  bringing  suit  for  real  estate  or  ioterest 
therein,  then  in  possession  of  the  administrator,  the  heirs  must  be 
joined  to  affect  the  title  cast  upon  them  by  the  death  of  the  ances- 
tor. Russell  vs.  T.  &  P.  R.  R.,  68  T.,  650 ;  East  vs.  Dugan,  79  T., 
329;  Rev.  Stats.,  Arts.  1197-1198;  Howard  vs.  Johnson,  69  T.,  655. 

A  judgment  against  an  administrator  alone  where  real  estate  is 
involved  would  not  bind  the  heirs.     East  vs.  Dugan,  79  T.,  329. 

Article  1198,  however,  only  applies  when  title  to  real  estate  is 
involved,  Howard  vs.  Johnson,  69  T.,  655,  and  does  not,  as  we  have 
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seen,  apply  to  foreclosure  of  liens  upon  land,  nor  to  cancel  a  tax 
deed.    Lnfkin  vs.  Galveston,  US.  W.  R.,  340. 

Nor  need  the  heirs  be  made  parties  when  the  contract  with  refer- 
ence to  land  sought  to  be  enforced  was  made  with  the  adminis- 
trator or  executor,  in  which  case  judgment  against  the  legal  rep- 
resentative would  bind  the  heirs,  as  in  Jack  vs.  Cassin,  28  S.  W.  R., 
832,  which  was  a  location  contract  made  with  the  administrator. 
Wren  vs.  Harris,  78  T.,  351 ;  49  T.,  733 ;  82  T.,  457. 

II ow  Suit  May  Be  Brought, 

It  is  well  settled  that  one  claiming  a  better  right  to  property  in 
the  hands  of  an  administrator  or  executor  may  sue  the  defendant 
in  possession,  either  in  his  individual  or  representative  capacity. 
Bobbins  vs.  Walters,  2  T.,  137;  Red  River  Co.  vs.  Higgins,  72  T., 
68,  and  the  judgment  must  be  entered  in  the  capacity  in  which 
they  are  sued.  Johnson  vs.  Brown,  25  T.  Supp.,  129 ;  Edmonson  vs. 
Gamett,  33  T.,  250. 

Appeal  by  Administrator, 
(See  "Appeal.'^ 
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CHAPTER  LXII. 

RIGHT   OF   FOREIGN   EXECUTORS   AND   ADMINISTRATORS  TO   SUE. 

Wliile  the  laws  of  the  domicile  of  the  deceased  declaring  the 
course  of  descent  and  settling  the  distribution  of  an  estate  may 
be  conceded  to  contract  other  than  the  laws  of  a  State  wherein  an 
ancillary  administration  is  sued  out,  Wilkins  vs.  Ellett,  9  Wall., 
740,  yet  it  is  unquestionable  that  in  ancillary  administrations  the 
laws  of  the  State  in  which  they  are  pending  must  control  and  per- 
mits no  interference  with  the  assets  within  its  jurisdiction  by  the 
probate  court  of  another  State.  Simpson  vs.  Knox,  1  Posey  U.  C, 
569;  Jones  vs.  Jones,  15  T.,  465. 

Again,  it  is  beyond  dispute  that  the  legal  representative  of  a 
deceased  person  derives  his  sole  authority  from  the  laws  of  the 
sovereignty  under  which  the  appointment  is  made,  even  to  the 
point  that  an  administrator  in  one  State  has  no  legal  connection 
with  the  administrator  of  the  same  deceased  person  in  another 
State,  even  though  the  same  person  be  the  administrator  in  both 
States.  Cobb  vs.  Norwood,  11  T.,  556;  Clark  vs.  Webster,  94  S.  W. 
R.,  1088;  Terrell  vs.  Crane,  55  T.,  81;  Jones  vs.  Jones,  15  T.,  465- 
466;  Easley  vs.  McClenton,  33  T.,  295-296. 

We  have,  then,  the  rule  that  an  executor  under  a  foreign  will 
can  perform  no  act  in  Texas  as  such  executor  until  the  statute, 
Article  1909,  regarding  the  filing  and  recording  the  will  is  com- 
plied with.  Mills  vs.  Herndon,  60  T.,  366 ;  Slavton  vs.  Singleton, 
72  T.,  212,  and  Weldon  vs.  McComb,  30  S.  W.  R.,  824;  27  S.  W. 
R.,  503;  101  S.  W.  R.,  506;  40  S.  W.  R.,  323.  (See  "Foreign 
Executor  Under  Wills.'') 

A  foreign  administrator  has  no  authority  to  collect  a  debt  from 
an  administrator  in  Texas,  or  sue  in  this  State,  until  letters  of  ad- 
ministration are  taken  out  in  Texas.  1  App.  C,  584;  Henry  vs. 
Roe,  83  T.,  446;  Moseley  vs.  Burroughs,  52  T.,  404;  Terrell  vs. 
Crane,  55  T.,  81;  Cobb  vs.  Norwood,  11  T.,  556;  Cherry  vs. 
Speight,  28  T.,  520;  Simpson  vs.  Forster,  46  T.,  623-624;  Hynes 
vs.  Winston,  54  S.  W.  R.,  1069.  But  whore  title  is  vested  in  the 
foreign  administrator,  as  where  a  note  is  payable  to  him,  he  may 
sue.  Terrell  vs.  Crane,  55  T.,  81-82.  So  he  may  assign  by  endorse- 
ment a  negotiable  note  and  the  endorsee  may  sue  here  in  his  own 
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name.  Abercronibie  vs.  Stillman,  77  T.,  589 ;  Solinsky  vs.  National 
Bank,  83  T.,  244. 

A  judgment  against  or  in  favor  of  an  administrator  in  one 
State  is  of  no  effect  against  an  administrator  of  the  same  person's 
estate  in  another  State.  Jones  vs.  Jones,  15  T.,  463;  Cherry  vs. 
Speight,  28  T.,  503 ;  Carrigan  vs.  Semple,  72  T.,  306. 

Section  1,  Article  IV,  of  the  Constitution  of  the  United  States 
provides  that  full  faith  and  credit  shall  be  given  in  each  State  to 
judicial  proceedings  in  another;  and  so  when  judgment  has  been 
rendered  in  the  lifetime  of  the  deceased  in  one  State  such  judg- 
ment, properly  certified,  is  sufficient  to  support  an  action  against 
an  administrator  if  rejected,  but  the  Constitution  does  not  apply 
to  a  judgment  obtained  against  a  foreign  administrator  brought 
into  this  State  for  collection  from  the  estate  of  the  same  deceased 
person  being  administered  here,  unless  it  can  be  shown  that  assets 
to  which  the  foreign  administrator  is  entitled  have  come  to  the 
possession  of  the  administrator  in  Texas.  Cherry  vs.  Speight,  28 
T.,  504;  Easley  vs.  McClintock,  33  T.,  296;  Carrigan  vs.  Semple, 
72  T.,  306;  Abercrombie  vs.  Stillman,  77  T.,  592;  Houze  vs. 
Houze,  16  T.,  600.  The  rule  that  a  judgment  against  a  foreign 
administrator  can  not  be  collected  against  an  estate  being  admin- 
istered here  is  based  on  the  equitable  view,  that  one  can  not  exhaust 
the  fund  in  the  hands  of  an  administrator  in  another  State  to 
the  detriment  of  domestic  creditors. 

The  pendency  of  an  administration  in  another  State  would  not 
prevent  the  heirs  of  the  deceased  from  suing  here  if  no  necessity 
for  administration  here,  though  the  administrator  in  another  State 
can  not  bring  the  suit.    Hvnes  vs.  Winston,  54  S.  W.  R.,  1069. 
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CHAPTER  LXIII. 

SALES  OF  PERSONAL  PROPERTY  BY  ADMINISTRATORS  AND  EXECUTORS. 

By  Article  1869,  Rev.  Stats.,  both  the  real  and  personal  estate 
vests  in  the  heirs,  not  otherwise  devised  or  bequeathed  by  will,  but 
all  of  such  estate,  whether  devised  or  bequeathed,  or  not,  except 
such  as  may  be  exempted  by  law  from  the  payment  of  debts,  passes 
to  the  possession  of  the  executor  or  administrator,  as  it  existed  at 
the  death  of  the  testator  or  intestate,  to  pay  the  debts  of  the  de- 
ceased. The  executor  or  administrator  is  charged  by  the  act  to 
recover  the  possession  of  and  hold  the  estate  in  trust  to  be  disposed 
of  as  required  by  law.  The  primary  purpose  of  this  possession 
and  to  dispose  of  it  as  required  by  law  is  to  pay  the  debts  and  to 
distribute  the  residue  among  those  entitled  to  the  estate. 

We  will  now  discuss  the  statutes  and  the  methods  provided  for 
selling  the  personal  and  real  estate  of  a  deceased  person  in  the 
hands  of  an  executor  or  administrator,  and  the  right,  title  and 
interest  that  passes  to  the  purchaser  under  these  administration 
sales. 

We  find  by  Article  2113,  that  no  sale  of  any  property  belonging 
to  an  estate  can  be  made  by  an  executor  or  administrator  without 
an  order  of  court  authorizing  the  same,  and  while  real  and  per- 
sonal property  are  on  the  same  plane  of  liability  for  the  debts  of 
the  estate,  yet  the  court  has  been  given  discretion  by  Article  2112 
to  have  it  sold  for  cash  or  on  credit,  at  public  auction  or  private 
sale,  as  may  be  deemed  most  advantageous. 

Sales  of  Personal  Property, 

It  is  provided  by  Article  2119  that  the  executor  or  administra- 
tor as  soon  as  practicable  after  qualifying  shall  sell,  at  public  or 
private  sale,  as  ordered,  all  personal  property  belonging  to  the 
estate,  except  such  bonds,  securities  or  other  personal  property  not 
liable  to  waste  or  loss,  or  property  exempt  from  forced  sale  or 
specific  legacies,  and  personal  property  necessary  to  carry  on  a 
plantation,  manufactory  or  business. 

Again,  by  Article  2117,  where  there  is  property  liable  to  waste, 
or  is  perishable,  it  may  be  sold  on  application  of  the  executor  or 
administrator,  or  any  heir,  devisee  or  legatee  or  any  creditor  with 
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an  approved  claim,  or  wlien  established  b}^  suit;  and  the  applica- 
tion and  order  may  be  made  in  term  time  or  vacation. 

By  Article  2118  an  order  for  the  sale,  either  in  term  time  or 
vacation,  may  be  made  by  the  county  judge  of  all  the  crops  belong- 
ing to  the  estate  of  a  deceased  person  or  any  part  thereof,  at  pri- 
vate sale,  upon  the  application  of  the  executor  or  administrator, 
or  any  heir,  devisee  or  legatee,  or  any  creditor  whose  claim  has 
been  approved  or  established  by  suit,  provided  that  the  crops  can 
not  be  sold  under  any  such  order  at  a  less  price  than  the  fair 
market  value. 

By  Article  2120,  where  the  executor  or  administrator  represents 
to  the  court,  under  oath  in  writing,  that  there  is  stock  belonging 
to  the  estate  that  he  is  unable  to  collect  or  control,  the  court  may 
order  the  same  to  be  sold  at  public  auction  on  such  credit  as  may 
be  deemed  reasonable,  not  exceeding  twelve  months,  and  taking 
notes  with  good  and  sufficient  sureties  for  the  purchase  money. 
Such  sale,  however,  must  be  advertised,  returned  to  the  court,  and 
confirmed  as  in  sales  of  real  estate. 

By  Article  2146  a  confirmation  of  the  sale  of  personal  property 
is  equivalent  to  a  conveyance,  and  is  prima  facie  evidence  that  the 
law  has  been  complied  with. 

ITiese  statutes  cover  the  field  of  personal  property  that  may  be 
sold,  and  it  is  to  be  noted  that  except  as  required  by  Article  2118 
as  to  the  sale  of  crops,  which  is  to  be  made  at  a  private  sale,  and 
in  Article  2120  as  to  the  sale  of  cattle  or  other  wild  stock,  which 
is  to  be  made  at  public  sale,  all  sales  of  personal  property  may  be 
made  at  private  or  public  sale  as  is  most  advantageous  to  the  estate, 
and  for  cash,  or  on  a  credit,  provided  the  credit  sliall  not  extend 
for  a  longer  time  than  six  months,  and  the  note  or  other  evidence 
of  the  purchase  money  is  secured  with  good  and  solvent  personal 
security  before  such  property  is  delivered  to  tlie  purchaser.  In 
the  sale  of  stock  which  the  administrator  or  executor  can  not  col- 
lect or  command,  the  credit  may  be  extended  for  twelve  months 
if  the  notes,  which  are  given  for  the  purchase  money,  are  secured 
sufficiently. 

By  Article  2115  when  personal  pro|)erty  is  sold  at  public  sale  it 
is  governed  by  the  same  rules  which  govern  the  sale  of  personal 
property  under  execution,  unless  otherwise  provided  by  statute. 

We  see,  then,*  that  the  executor  or  administrator  in  dealing  with 
the  personal  property  should  sell  such  as  is  not  exempt  by  law  from 
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the  payment  of  debts  as  soon  after  his  qualifying  as  is  practicable, 
and  especially  such  property  as  is  perishable  and  liable  to  waste. 
It  is  the  purpose  of  the  statute  to  convert  such  personal  property 
into  money  as  soon  as  possible  so  that  its  value  may  be  preserved 
for  the  benefit  of  creditors  and  those  interested  in  the  estate;  for 
provision  is  made  that  this  character  of  property  may  be  ordered 
sold  in  term  time  or  in  vacation,  and  on  the  application  of  the 
legal  representative  or  the  creditors,  heirs,  devisees  or  legatees. 
Bonds,  securities  or  other  personal  property  not  liable  to  waste  or 
loss  are  not  required  to  be  sold  unless  necessary  in  the  due  course 
of  administration.     Rev.  Stats.,  Art.  2119. 

We  must  note  again  that  when  the  personal  property  is  sold  on 
a  credit,  Article  2116  requires  a  note  to  be  given,  with  good  and 
solvent  personal  security,  before  such  property  shall  be  delivered 
to  the  purchaser.  Article  2119  requires  one  or  more  suflficient 
sureties  on  the  note,  and  Article  2120.  authorizing  the  sale  of  stock, 
requires  notes  to  be  taken  with  good  and  sufficient  sureties;  and 
in  this  last  case  the  sale  must  be  advertised,  returned  and  con- 
firmed as  in  the  sale  of  real  property. 

The  terms  required  by  statute  in  the  sale  of  personal  property 
should  be  strictly  followed.  The  administrator  can  make  no  terms 
with  the  purchaser  not  authorized  by  law  or  the  orders  of  the  court. 
Hamilton  vs.  Pleasants,  31  T.,  641.  And  where  an  administrator 
fails  to  take  notes  and  the  security  required  he  renders  himself  and 
his  bondsmen  liable  for  the  property  sold.  Giddings  vs.  Steele, 
28  T.,  752.  •    • 

Procedure  in  Sales  of  Personal  Property. 

We  have  seen  that  when  a  sale  of  personal  property  is  ordered 
it  must  be  on  application  by  the  executor  or  administrator,  or  some 
one  showing  an  interest  in  the  estate,  and  such  application  must 
be  based  on  the  perishable  nature  of  the  property  or  its  liability  to 
waste  and  loss,  or  on  a  necessity  to  pay  debts.  It  further  appears 
that  except  in  cases  of  the  sale  of  crops.  Article  2118,  which  must 
be  sold  at  private  sale,  or  stock  that  can  not  be  collected  or  con- 
trolled as  provided  in  Article  2120,  which  must  be  sold  at  public 
sale,  all  personal  property  may  be  sold  at  public  or  private  sale  as 
the  court  may  direct.  If  the  sale  is  ordered  at  public  auction  it 
must  be  governed  by  the  rules  by  which  personal  property  is  sold 
under  execution,  as  set  forth  in  Articles  2370-2373,  Bev.   Stats. 
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Molette  vs.  Hodges,  1  App.  C,  Sec.  398;  Paper  Co.  vs.  Publishing 
Co.,  31  S.  W.  R.,  1083.  Sales  under  Article  2120  are  governed  by 
Articles  2127  to  2133,  Rev.  Stats. 

It  will  be  observed  that  only  in  the  case  of  the  sale  of  stock  run- 
ning upon  the  range  is  it  required  that  the  sale  shall  be  advertised, 
returned  and  confirmed  by  the  court,  as  in  the  sale  of  real  prop- 
erty hereafter  to  be  discussed ;  but  in  all  sales  of  personal  property 
it  is  entirely  within  the  province  of  the  court  to  determine  how 
far  its  order  has  been  observed  and  whether  the  property  has 
brought  its  fair  market  value.  Whether  sales  be  of  personal  or 
real  property,  the  administrator  can  only  sell  in  the  mode  pre- 
scribed by  law.  Chubb  vs.  Johnson,  11  T.,  475;  Tippet  vs.  Mize, 
30  T.,  365 ;  Trousdale  vs.  Trousdale,  35  T.,  759. 

Sale  of  Certificate. 

A  sale  of  a  land  certificate  bv  an  administrator  after  the  cer- 
tificate  has  been  located  and  patented  does  not  carry  the  land,  as 
the  certificate,  being  merged,  was  not  transferable.  East  vs.  Dugan, 
79  T.,  329,  overruling  32  T.,  146;  but  it  is  otherwise  if  the  certifi-. 
cate  is  located.  Moody  vs.  Looscan,  44  S.  W.  R.,  624;  48  T.,  408. 
The  unlocated  certificate  is  a  chattel,  and  sold  like  personal  prop- 
erty.   Lochridge  vs.  Corbett,  73  S.  W.  R.,  97. 
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CHAPTER  LXIV. 

SALE    OF    REAL    ESTATE    BY    EXECUTORS    AND    ADMINISTRATORS. 

We  have  seen  that  an  administrator  or  an  executor  administer- 
ing an  estate  in  court  is  required  at  the  first  term  after  the  expira- 
tion of  twelve  months  from  the  grant  of  letters  to  file  an  exhibit 
of  all  claims  presented  within  the  twelve  months.  Rev.  Stats., 
Art.  2097. 

By  Article  2101  it  is  provided  that  claims  presented  after  twelve 
months,  when  approved  or  established  by  judgment,  shall  be  paid 
at  any  time  before  the  estate  is  closed. 

By  Article  2122  it  is  provided  that  as  soon  as  the  executor  or 
administrator  ascertains  that  it  is  necessary  to  apply  to  the  county 
judge  for  an  order  to  sell  real  estate  as  may  be  sufficient  to  pay 
the  legal  charges  and  claims  against  the  estate,  he  shall  at  a  regutor 
term  of  the  court  make  the  application  in  writing. 

By  Article  2135,  where  the  executor  or  administrator  shall 
neglect  to  apply  for  an  order  to  sell  sufficient  property  of  the 
estate  he  represents  to  pay  the  charges  and  claims  against  the 
estate,  then  any  person  interested  in  the  estate  may  make  the  appli- 
cation in  writing  and  cause  the  executor  or  administrator  to  appear 
at  some  regular  term  of  the  court  and  make  a  full  exhibit  of  the 
condition  of  said  estate,  as  required  in  Article  2097,  and  show 
cause  why  a  sale  of  the  property  shall  not  be  ordered,  and-  upon  the 
issue  the  court  will  order  or  not  order  the  sale  as  the  facts  mav 
show.  The  power  granted  is  to  pay  debts.  Webb  vs.  Sellers,  27  T., 
427;  99  Fed.,  37;  Hamblen  vs.  Warneke,  31  T.,  93;  Morris  vs. 
Halbert,  36  T.,  2 ;  Gillenwaters  vs.  Scott,  62  T.,  672 ;  Flannagan 
vs.  Pierce,  27  T.,  79 ;  Withers  vs.  Patterson,  27  T.,  499. 

The  Application, 

These  articles  present  the  conditions  under  which  the  application 
can  be  made,  and  who  can  make  it. 

Under  the  Act  of  1843,  Hartley's  Digest,  Article  1067,  it  was 
held  that  while  it  was  not  specifically  provided  that  the  application 
could  be  made  by  the  executor  or  administrator,  yet  it  was  not 
inhibited,  and  titles  derived  under  such  sales  were  valid.  Alexan- 
der  vs.  Maverick,  18  T.,  193;  Allen  vs.  Clark,  21  T.,  405;  Lee  vs. 
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King,  21  T.,  581.  Under  this  act  it  was  not  required  to  be  made 
in  writing.  Alexander  vs.  Maverick,  18  T.,  193.  Under  the  Act 
of  1846  the  sale  Qould  be  made  upon  application  of  the  executor 
or  administrator,  and  the  application  under  the  act  was  held  essen- 
tial to  the  title.  Finch  vs.  Edmonson,  9  T.,  511-512.  However, 
mere  absence  from  the  record  was  not  evidence  of  the  fact  that  it 
was  not  made.  Alexander  vs.  Maverick,  18  T.,  197;  Hurley  vs. 
Barnard,  48  T.,  87;  Saul  vs.  Frame,  22  S.  W.  R.,  984;  Perry  vs. 
Blakey,  23  S.  W.  K.,  804.  Recital  in  an  administrator's  deed 
would  be  suiBcient  evidence.    Id. 

Under  the  Act  of  1848,  PaschaFs  Digest,  Article  1314,  it  was 
expressly  provided  that  the  administrator  or  executor  could  make 
the  application,  and  under  this  act  it  was  not  necessary  to  make 
the  application  in  writing  to  give  the  court  jurisdiction  to  make 
the  sale.  Hurley  vs.  Barnard,  48  T.,  87.  Alexander  vs.  Maverick, 
18  T.,  179. 

Under  the  Act  of  1870,  Paschal's  Digest,  Articles  5701-5702, 
provided  that  sales  could  be  ordered  on  the  application  of  the  execu- 
tor or  administrator,  but  did  not  provide,  as  does  the  present  law, 
what  the  application  should  contain.  Gillenwater  vs.  Scott,  62 
T.,  672. 

How  Made  and  What  to  Contain. 

Article  2123  provides  that  the  application  shall  be  made  in  writ- 
ing at  some  regular  term  of  the  court.  It  shall  describe  the  real 
estate  sought  to  be  sold,  and  shall  be  accompanied  by  an  exhibit 
in  writing,  verified  by  the  affidavit  of  the  administrator  or  execu- 
tor, showing  fully  and  particularly  the  charges  and  claims  against 
said  estate  that  have  been  approved  or  established  by  suit,  or  that 
have  been  rejected  and  may  yet  be  established,  and  the  amount 
due  or  claimed  to  be  due  on  each  and  the  estimated  expenses  of 
administration,  and  the  property  on  hand  liable  for  the  payment  of 
such  charges  or  claims.  The  particular  exhibit  required  to  accom- 
pany the  affidavit  is  for  the  information  of  the  court  in  determin- 
•  ing  the  necessity  for  the  sale,  but  this  requirement  is  only  direc- 
tory. Robertson  vs.  Johnson,  57  T.,  64;  Gains  vs.  Barr,  60  T., 
679 ;  Lynne  vs.  Sanf ord,  82  T.,  64 ;  Jackson  vs.  Houston,  84  T., 
625;  Kleinecke  vs.  Woodward,  42  T.,  314;  Davis  vs.  Touchstone, 
45  T.,  497;  Texas  Loan  Co.  vs.  Dunnovant,  85  S.  W.  R.,  209. 
Any  papers  properly  filed  in  the  case  upon  which  the  court  can 
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determine  the  necessity  for  the  sale  of  real  estate  would  be  a  suffi- 
cient basis  for  the  court's  order.  Id.;  Texas  Loan  Co.  vs.  Dunno- 
vant  Est.,  87  S.  W.  R.,  210. 

In  Lynne  vs.  Sanford,  82  T.,  63,  it  was  held  that  a  failure  to 
attach  the  exhibit  to  the  application  renders  the  sale  voidable,  and 
open  to  direct  attack  but  not  a  collateral  attack,  for  defective  appli- 
cations are  not  subject  to  collateral  attacks.  23  S.  W.  R.,  843; 
28  S.  W.  R.,  1022;  49  S.  W.  R.,  717;  59  S.  W.  R.,  604;  90  T., 
452 ;  88  T.,  634 ;  80  T.,  53. 

Creditor  Applying. 

Article  2135  provides  that  any  person  interested  in  the  estate 
may,  in  case  the  executor  or  administrator  neglects  to  apply  for 
an  order,  make  an  application  in  writing  requiring  the  executor 
or  administrator  to  appear  at  some  regular  term  of  the  court  and 
make  a  full  exhibit  and  show  cause  why  a  sale  shall  not  be  ordered. 
When  a  creditor  applies  his  claim  must  have  been  approved  or 
established  by  suit.  Danzy  vs.  Swinney,  6  T.,  617.  Until  allowed 
and  approved,  it  has  no  judicial  standing  in  the  probate  court. 

Necessity  for  Sale. 

In  proceeding  under  these  articles  of  the  statute,  it  must  appear 
to  the  court  that  the  sale  is  necessary  to  pay  debts.  The  language 
of  the  act,  as  we  have  seen,  is  "as  soon  as  the  executor  or  admin- 
istrator  shall  ascertain  that  it  is  necessary  for  an  order  of  sale  of 
real  estate  he  shall  apply,"  etc.,  for  an  order  to  sell  so  much  of 
the  real  estate  as  he  shall  think  sufficient  to  pay  the  legal  charges 
and  claims  against  the  estate.  Rev.  Stats.,  Art.  2122;  Minter  vs. 
Burnett,  38  S.  W.  R.,  354;  Texas  Loan  Co.  vs.  Dunnovant,  87 
S.  W.  R.,  209.  The  application  should, state  the  statutory  ground, 
Gillenwaters  vs.  Scott,  62  T.,  672 ;  Merriweather  vs.  Kennard,  41 
T.,  278;  but  we  shall  see  that  if  the  order  of  sale  states  that  there 
was  a  necessity  for  the  sale  it  will  be  presumed  on  collateral  attack 
that  a  necessity  within  the  terms  of  the  statute  existed,  without 
reference  to  the  statement  in  the  application.  Weems  vs.  Master- 
son,  80  T.,  45 ;  Taffinder  vs.  Merrell,  65  S.  W.  R.,  179 ;  Pelham 
vs.  Murray,  64  T.,  477;  Griggs  vs.  Grantham,  41  S.  W.  R.,  411; 
Martin  vs.  Robinson,  67  T.,  374;  22  S.  W.  R.,  987;  Arnold  vs. 
Hodge,  49  S.  W.  R.,  717;  Harris  vs.  Shafer,  21  S.  W.  R.,  112; 
Chapman  vs.  Brite,  23  S.  W.  R.,  516;  Lomax  vs.  Comstock,  110 
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S.  W.  E.,  762.  But  whatever  may  be  the  presumptions,  the  appli- 
cation should  follow  the  statute  and  avoid  the  issue.  A  sale  may 
be  made  for  the  support  and  education  of  the  minors.  26  S.  W. 
B.,  133 ;  28  S.  W.  R.,  940 ;  87  T.,  365. 

In  Flannigan  vs.  Pierce,  27  T.,  78,  it  was  held  that  the  county 
court  coidd  not  order  a  sale  of  land  except  for  causes  authorized 
by  the  statute,  Anderson  vs.  Lockhart,  2  Posey  U.  C,  68;  see  54 
T.,  99;  27  T.,  423;  31  T.,  93-94;  36  T.,  23;  Withers  vs.  Patter- 
son, 27  T.,  499 ;  Texas  Loan  Co.  vs.  Dunnovant,  87  S.  W.  R.,  209, 
but  in  all  these  matters  of  procedure  there  must  be  a  direct  attack 
to  set  aside  the  sale,  for,  as  we  have  heretofore  seen,  every  pre- 
sumption of  the  validity  of  the  proceedings  applies  in  a  collateral 
attack.     18  T.,  179;  49  T.,  715;  64  T.,  341. 

Nature  of  the  Debt 

We  have  discussed  the  nature  of  the  debt  upon  which  letters  of 
administration  are  granted,  to  which  reference  has  been  made. 
See  also  Marx  vs.  Freeman,  52  S.  W.  R.,  647;  Stover  vs.  Lane, 
20  S.  W.  R.,  852;  Masterson  vs.  Stevens,  37  S.  W.  R.,  366;  Gre- 
gory vs.  Hughes,  20  T.,  348;  Cassady  vs.  Morris,  49  T.,  617; 
Hughes  vs.  Barnard,  48  T.,  87;  Blanton  vs.  Mayes,  72  T.,  420; 
12  T.,  289;  40  S.  W.  R.,  835.  The  debt  should  be  established  as 
a  claim  against  the  estate.  Marx  vs.  Freeman,  52  S.  W.  R.,  647 ; 
Danzy  vs.  Swinney,  6  T.,  617.  A  bond  for  title  is  claim  for  land 
and  not  for  money  upon  which  to  base  a  sale.  20  T.,  347;  37 
S.  W.  R.,  366. 

Citation, 

When  the  application  is  filed  and  exhibits  made  as  required  by 
Article  2123,  the  clerk  is  required,  by  Article  2124,  to  issue  a  gen- 
eral citation  to  all  persons  interested  in  the  estate,  describing  the 
land  sought  to  be  sold  and  requiring  all  persons  interested  to  ap- 
pear at  a  regular  term  of  the  court,  to  be  named  in  the  citation, 
and  show  cause  whv  such  sale  should  not  be  made. 

How  Served, 

The  citation  is  served  by  being  posted  as  required  in  Articles 
1864  and  1865,  except  that  it  must  be  posted  for  at  least  thirty 
days  before  the  regular  term  of  the  court  where  and  when  such 
application  can  be  heard. 
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How  Returned. 

The  citation  shall  be  returned  and  recorded  in  like  manner  as 
other  citations  and  returns  thereon.    See  Rev.  Stats.,  Art.  1865. 

Under  the  Act  of  1848  the  service  of  citation  or  notice  to  the 
hei"r8  of  the  application  by  an  administrator  to  sell  land  was  not 
essential,  and  a  want  of  it  did  not  invalidate  the  sale,  George  vs. 
Watson,  19  T.,  369;  Heath  vs.  Lane,  62  T.,  692;  Guilford  vs.  Love, 
49  T.,  715;  but  the  rule  is,  that  an  order  of  sale  without  the  notice 
is  irregular  and  voidable  upon  a  direct  attack.  Heath  vs.  Lane, 
62  T.,  692;  Hirshfield  vs.  Brown,  30  S.  W.  R.,  963;  Grant  vs.  Hill, 
29  S.  W.  R.,  250;  30  S.  W.  R.,  955,  963;  Lynne  vs.  Sandford,  82  T., 
63;  Kendrick  vs.  Wheeler,  85  T.,  252;  2^  S.  W.  R.,  121.  See 
Texas  Loan  Co.  vs.  Dunnovant,  87  S.  W.  R.,  209,  where  it  is  held 
that  appearance  does  not  waive  notice  of  application  required  by 
statute,  and  the  recitals  in  the  order  is  evidence  only  in  collateral 
attack.    Id. 

Failure  to  enter  return  in  the  minutes  of  court  renders  the  order 
voidable.    Heath  vs.  Lane,  62  T.,  692. 
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CHAPTER  LXV. 

SALE  OF  REAL  ESTATE  BY  EXECUTORS  AND  ADMINISTRATORS. 

Order  of  Sale, 

By  Article  2113  no  sale  of  any  property  belonging  to  the  estate 
shall  be  made  by  an  executor  or  administrator  without  an  order  of 
court  authorizing  the  same.    Matula  vs.  Freytag,  107  S.  W.  R.,  536. 

Article  2126  provides  that  upon  the  return  of  the  citation  served, 
the  court  must  at  some  regular  term  hear  the  application  for  an 
order  of  sale  and  the  evidence  for  and  against  it,  if  any,  and  if 
satisfied  that  the  necessity  for  the  sale  exists,  it  must  order  the 
sale  to  be  made.  But  if  no  necessity  exists,  or  the  court  is  satisfied 
that  other  property  of  the  estate  could  be  sold  to  better  advantage 
to  the  estate,  the  application  should  be  refused,  and,  whether  the 
order  be  granted  or  refused,  the  order  made  should  be  entered  in 
the  minutes  of  the  court  at  a  regular  term.  Hunton  vs.  Nichols, 
55  T.,  217. 

But  this  applixjation  by  Article  2136  may  be  contested  by  any 
one  interested  in  the  estate  by  filing,  before  the  order  is  made,  his 
or  their  opposition  in  writing,  or  may  make  an  application  for  the 
sale  of  any  other  property,  and  upon  hearing  the  county  judge 
shall  make  such  order  as  the  circumstances  justify,  having  due  re- 
gard for  the  provisions  of  the  law  authorizing  sales  of  property 
of  the  estate. 

Nature  of  the  Order. 

A  sale  in  conformitv  to  the  statutes  of  an  administrator  or  execu- 
tor  is  a  judicial  sale.  The  action  of  the  court  is  in  rem,  oper- 
ating on  the  estate  and  is  paramount  to  the  personal  rights  of  the 
heirs.  So  the  purchaser  takes  by  operation  of  law,  and  the  sale 
binds  all  who  claim  under  the  intestate  as  heirs  or  devisees.  Heath 
vs.  Lane,  62  T.,  691,  692. 

By  force  of  the  statute  the  power  to  convey  is  derived  from  the 
court,  Bull  vs.  Collins,  66  T.,  467;  Collins  vs.  Bull,  82  T.,  266, 
and  no  sale  can  be  made  without  this  order,  Barrett  vs.  Barrett, 
31  T.,  347;  Hamilton  vs.  Pleasants,  31  T.,  639;  and,  being  the 
administrator's  warrant  of  power,  it  is  his  duty  to  act  in  con- 
formity to  it.    Wipflf  vs.  Heder,  6  T.  C.  A.,  685;  Heath  vs.  Lane, 
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62  T.,  687.  The  order  mnst  be  made  before  the  sale,  as  it  can  not 
be  made  valid  by  a  subsequent  approval.  Teal  vs.  Terrell,  48  T., 
509;  Ball  vs.  Collins,  66  T.,  467;  Rev.  Stats.,  Art.  2113. 

Will  Be  Presumed. 

*  • 

An  order  of  sale  found  with  the  papers  with  the  judge's  signa- 
ture after  great  lapse  of  time  will  be  presumed  valid,  though  not 
in  the  minutes.  Pendleton  vs.  Shaw,  44  S.  W.  R.,  1010 ;  Guilford 
vs.  Love,  49  T.,  716-741 ;  Gains  vs.  Barr,  60  T.,  679.  The  pre- 
sumption arises  when  it  does  not  appear  that  the  court  has  ex- 
ceeded its  powers.     McNalley  vs.  Haynes,  59  T.,  583. 

What  Order  to  Contain. 

It  is  unquestionable  that  the  order  must  be  specific.  By  Article 
2134  it  is  required  that  the  order  shall  be  entered  on  the  minutes 
of  the  court  and  shall  describe  the  property  to  be  sold,  the  time  and 
place  of  sale,  and  the  terms  of  such  sale.  Graham  vs.  Hawkins, 
38  T.,  632. 

Description  of  Property, 

There  should  be  a  reasonably  accurate  description  of  the  prop- 
erty so  as  to  identify  the  land,  but  the  provision  has  been  regarded 
as  directory.  Davis  vs.  Touchstone,  45  T.,  497;  Willis  vs.  Polk, 
36  T.,  121;  Kleinecke  vs.  Woodward,  42  T.,  310;  Robertson  vs. 
Johnson,  57  T.,  62 ;  Spaulding  vs.  Anders,  35  S.  W.  R.,  407 ;  Cor- 
ley  vs.  Goll,  8  T.  C.  A.,  184;  Perry  vs.  Blakey,  23  S.  W.  R.,  806- 
807 ;  43  S.  W\  R.,  842 ;  McManus  vs.  Orkney,  91  T.,  32-33 ;  Vine- 
yard vs.  O'Connor,  90  T.,  63^  Grant  vs.  Hill,  44  S.  W.  R.,  1028; 
Wilkins  vs.  Owens,  110  S.  W.  R.,  352.  With  reference  to  the 
description  in  the  order  of  sale  it  may  be  aided  by  the  record. 
Hurley  vs.  Barnard,  48  T.,  83,  88;  Collins  vs.  Ball,  82  T.,  266; 
Hermann  vs.  Likens,  90  T.,  451;  21  S.  W.  R.,  624;  West  vs. 
Keeton,  42  S.  W.  R..  1034;  Evans  vs.  Ashe,  108  S.  W.  R.,  398. 
Thus  yon  may  refer  to  the  application,  Collins  vs.  Ball,  supra; 
Corley  vs.  Goll,  8  T.  C.  A.,  187;  Crawford  vs.  McDonald, 
88  T.,  633;  or  inventory,  Hurley  vs.  Barnard,  48  T.,  83;  Davis 
vs.  Touchstone,  45  T.,  490 ;  Ferguson  vs.  Templeton,  32  S.  W.  R., 
148;  Farris  vs.  Gilbert,  50  T.,  355;  or  decree  of  confirmation. 
Corley  vs.  Goll,  8  T.  C.  A.,  187;  see  Crawford  vs.  McDonald,  88 
T:.  634.    An  imperfect  description  does  not  render  the  order  void. 
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But  while  the  decisions  are  liberal  in  permitting  evidence  to  be 
admitted  to  cure  imperfect  descriptions  in  orders  of  sale,  yet  other 
land  than  that  attempted  to  be  described  in  the  order  can  not  be 
engrafted  into  the  record  as  the  land  that  was  intended  to  be  sold. 
Collins  vs.  Ball,  82  T.,  266-267. 

Thus,  in  Hermann  vs.  Likens,  90  T.,  454,  the  court  says,  de- 
scriptions in  this  character  of  sales  should  be  suflBciently  definite 
so  that  the  bidders  may  ascertain,  without  unreasonable  trouble, 
the  precise  tract  of  land  sold.  See  54  T.,  397;  39  S.  W.  R.,  614; 
46  T.,  101;  Smith  vs.  Crosby,  86  T.,  15;  Harris  vs.  Shafer,  86 
T.,  314. 

In  Collins  vs.  Ball,  supra,  the  land  was  not  described  in  the 
order  of  sale  or  confirmation,  and  it  was  held  that  the  record  could 
not  be  contradicted  to  show  the  court  intended  to  sell  the  land 
which  the  administrator  conveyed.  Green  vs.  Bringhnrst,  56 
S.  W.  E.,  947. 

In  Davis  vs.  Touchstone,  45  T.,  497,  it  is  said  the  provision 
requiring  description  in  order  of  sale  is  directory.  Therefore,. the 
absence  of  description  in  the  order  would  not  render  the  sale  void. 
Wells  vs.  Polk,  36  T.,  127 ;  Robertson  vs.  Johnson,  57  T.,  64. 

Conflict  in  Order  of  Sale. 

In  Page  vs.  Fishback,  31  S.  W.  R.,  424,  the  court  ordered  the 
sale  of  a  lot,  and  by  a  subsequent  order  one-half  of  the  lot  was 
ordered  sold.  The  report  of  sale  showed  a  sale  under  last  order, 
but  the  deed  was  to  the  whole  lot.  It  was  held  that  only  half  of 
the  lot  passed.     See  Guilford  vs.  Love,  49  T.,  727. 

Voidable  Orders  of  Sale. 

Having  seen  the  conditions  under  which  a  court  can  grant  an 
order  of  sale,  and  the  procedure  required  to  obtain  the  order,  and 
what  the  order  must  contain,  and  the  nature  of  the  order  when 
entered,  let  us  briefly  look  at  the  effect  of  the  order.  It  has  been 
repeatedly  stated  that  the  orders  and  decrees  of  probate  courts 
have  all  the  effects  of  judgments  of  courts  of  general  jurisdiction. 
Therefore,  mere  irregularities  in  applying  for  and  obtaining  the 
judgment  give  only  a  ground  for  direct  attack  by  those  interested 
in  the  estate,  and  never  can  be  the  basis  for  a  collateral  attack 
where  such  order  is  offered  as  the  basis  of  a  right.  Floyd  vs.  Wat- 
kins,  79  S.  W.  R.,  613-614;  Martin  vs.  Robinson,  67  T.,  368; 
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Bouldin  vs.  Miller,  87  T.,  366;  Lynne  vs.  Sandford,  82  T.,  58; 
95  T.,  252;  Lynch  vs.  Baxter,  4  T.,  439,  445;  Murchison  vs. 
White,  54  T.,  84 ;  Poor  vs.  Boyee,  12  T.,  449 ;  Mills  vs.  Herndon, 
60  T.,  353;  Weeras  vs.  Masterson,  80  T.,  45;  Pelham  vs.  Murray, 
64  T.,  477.  All  defects,  then,  preceding  the  order,  or  in  the  order, 
are  generally  regarded  as  irregularities  if  the  thing  done  is  within 
the  power  conferred,  Id. ;  21  S.  W.  B.,  624,  because  every  presump- 
tion is  in  favor  of  the  order.  64  T.,  343;  91  T.,  34;  23  S.  W.  B.. 
516;  53  T.,  421;  Hirshfield  vs.  Brown,  30  S.  W.  B.,  962;  78  T., 
106. 

Thus,  you  can  not  attack  the  order  of  sale  collaterally  by  show- 
ing no  notice  of  the  application,  Lynne  vs.  Sandford,  82  T.,  58; 
Hurley  vs.  Barnard,  48  T.,  87 ;  Heath  vs.  Lane,  62  T.,  691 ;  George 
vs.  Watson,  19  T.,  368;  Guilford  vs.  Love,  49  T.,  733;  30  S.  W. 
B.,  962 ;  nor  where  notice  is  not  given  for  the  required  time,  Ken- 
drick  vs.  Wheeler  and  Bowman,  85  T.,  252 ;  nor  where  the  appli- 
cation is  not  accompanied  with  the  exhibit  required,  Allen  vs. 
Clark,  21  T.,  405 ;  Lynne  vs.  Sandford,  82  T.,  64 ;  Finch  vs.  Ed- 
monson, 9  T.,  504,  overruled  Loan  Co.  vs.  Dunnovant,  87  S.  W. 
B.,  209 ;  Gains  vs.  Barr,  60  T.,  679 ;  Bobertson  vs.  Johnson,  57  T., 
64;  Saul  vs.  Frame,  22  S.  W.  B.,  987;  nor  when  the  application 
was  made  for  administration  on  three  estates,  33  S.  W.  B.,  383; 
nor  when  the  grounds  stated  in  the  application  are  not  sufficient, 
Gillenwater  vs.  Scott,  62  T.,  673;  Weems  vs.  Masterson,  80  T., 
54;  Corley  vs.  Anderson,  23  S.  W.  B.,  843;  Grant  vs.  Hill,  29 
S.  W.  B.,  247 ;  nor  where  the  debt  for  which  the  sale  was  ordered 
had  not  been  presented  to  the  administrator.  Lynne  vs.  Sandford, 
82  T.,  58. 

An  order  of  sale  that  does  not  describe  the  property  is  not  void, 
as  it  has  been  held  that  the  provision  is  directory.  (See  "Descrip- 
tion in  Order  of  Sale.^^)  Now  here  notice  does  not  properly  de- 
scribe property.     Fitzwilliams  vs.  Davis,  43  S.  W.  B.,  842. 

Great  lapse  of  time  between  orders  of  sale,  no  order  closing  the 
administration  being  shown,  will  not  subject  the  sale  to  collateral 
attack.  Burdett  vs.  Silsbee,  15  T.,  617;  33  S.  W.  B.,  325,  329; 
34  S.  W.  B.,  390;  80  S.  W.  B.,  118. 

An  order  of  sale  that  is  found  with  the  papers  with  the  judge's 
signature  dating  many  years  back,  coming  from  the  proper  cus- 
tody, will  be  presumed  genuine,  though  not  found  in  the  minutes. 
Pendleton  vs.  Shaw,  44  S.  W.  B.,  1010. 
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Again,  in*  68  S.  W.  B.,  773,  it  is  held  that  the  failure  of  the 
judge  to  sign  the  minutes  is  not  fatal  to  the  order,  nor  a  failure 
to  enter  the  return  of  the  sale  on  the  minutes  of  the  court.  Heath 
vs.  Lane,  62  T.,  692.  That  the  record  did  not  show  the  appoint- 
ment of  the  administrator  would  not  be  suflBcient  to  defeat  the  title 
under  the  order  to  sell,  Moseley  vs.  Vanderstricken,  62  S.  W.  R., 
1103;  nor  because  of  wrong  venue.    Burdett  vs.  Silsbee,  15  T.,  615. 

Void  Order  of  Sale, 

An  order  of  sale  is  void  when  the  court  js  without  jurisdiction 
to  make  it,  which  must  clearly  appear.  Lynch  vs.  Baxter,  4  T., 
444;  ToUiver  vs.  Hubbell,  6  T.,  167;  Dancy  vs.  Strickling,  15  T., 
563;  Davis  vs.  Touchstone,  45  T.,  498;  21  S.  W.  E.,  624;  Baker 
vs.  De  Zavalla,  1  Posey  U.  C,  632;  Guilford  vs.  Love,  49  T.,  715; 
Mills  vs.  Herndon,  60  T.,  360 ;  77  T.,  99 ;  Wilkerson  vs.  Schoon- 
maker,  77  T.,  617;  McNally  vs.  Haynes,  59  T.,  583;  Withers  vs. 
Patterson,  27  T.,  500 ;  Land  and  Cattle  Co.  vs.  Boon,  73  T.,  548. 

To  illustrate:  An  order  to  sell  the  homestead  to  pay  debts  is 
void.  Childers  vs.  Henderson,  76  T.,  667;  Dignowity  vs.  Baum- 
blatt,  85  S.  W.  R.,  835.  So  an  order  to  sell  when  the  interest  of 
the  probate  judge  is  shown.  Burks  vs.  Bennett,  62  T.,  279.  Such 
orders  are  void,  though  the  parties  consent.  Jouett  vs.  Gunn,  35 
S.  W.  R.,  196;  Moody  vs.  Looscan,  44  S.  W.  R.,  624;  26  S.  W.  R., 
989.  So  a  sale  entered  on  an  order  in  vacation  is  void.  Hunton 
vs.  Nichols,  55  T.,  224-225.  See  40  S.  W.  R.,  276,  as  to  judgments 
in  vacation;  also  27  S.  W.  R.,  109. 

An  order  to  sell  as  temporary  administrator -will  not  support 
sale  when  made  permanent  administrator.  Cruze  vs.  O'Guin,  106 
S.  W.  R.,  759. 

The  county  court  has  no  authority  to  sell  land  merely  to  enable 
the  administrator  to  settle  up  the  estate  and  satisfy  the  heirs. 
Flannigan  vs.  Pierce,  27  T.,  78;  Anderson  vs.  Lockhart,  2  Posey 
U.  C,  68.  After  a  partition  no  sale  can  be  ordered,  Henderson 
vs.  Lindley,  12  S.  W.  R.,  979,  but  this  may  be  done  after  order  for 
but  before  partition  is  made.    12  S.  W.  R.,  981. 

A  purchaser  at  a  foreclosure  sale  in  a  suit  against  an  adminis- 
trator acquires  no  title  under  a  sale  ordered  by  the  district  court. 
Myers  vs.  Evans,  68  T.,  467;  Bradford  vs.  Knowles,  86  T.,  508. 
A  probate  court  exhausts  its  power  by  a  sale  where  it  was  regular, 
and  a  second  sale  of  the  same  property  is  void,  Lindsay  vs.  Jaffray, 
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55  T.,  636.  Wells  vs.  Miller,  22  T.,  302;  Guilford  vs.  Love,  49 
T.,  727,  but  a  second  sale  may  be  a  basis  for  improvements  in  good 
faith.  Brockenborough  vs.  Melton,  55  T.,  507;  42  S.  W.  R.,  619. 
Order  of  sale  may  be  revoked  at  a  subsequent  term  if  the  land 
ordered  to  be  sold  did  not  belong  to  the  estate.  Wall  vs.  Clark, 
19  T.,  321.  A  sale  under  void  order  conveys  no  title.  Schnabel 
vs.  McNeil,  110  S.  W.  R.,  558.  Conflicting  claims  to  land  would 
not  affect  the  order  to  sell.  Evans  vs.  Ashe,  108  S.  W.  R.,  1190; 
Brown  vs.  Pearson,  95  T.,  469. 
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CHAPTER  LXVI. 

PROCEDURE  IN  SALE  BY  EXECUTORS  AND  ADMINISTRATORS. 

As  to  Time  and  Place  of  Sale, 

Article  2136  must  be  construed  in  connection  with  Article  2132, 
which  requires  all  public  sales  of  real  estate  to  be  made  in  the 
county  where  letters  are  granted,  and  at  the  courthouse  door  of 
such  county,  or  at  a  place  in  such  county  where  sales  of  real  estate 
are  specially  authorized  by  law  to  be  made;  and  all  such  sales  shall 
be  made  on  the  first  Tuesday  of  the  month  between  the  hours  of 
10  a.  m.  and  4  p.  m. 

By  Article  2133  the  county  judge,  if  advantageous  to  the  estate, 
may  order  the  sale  of  real  estate  in  the  county  where  it  is  situated, 
in  which  case  the  sale  must  be  advertised  in  both  the  county  where 
letters  are  granted  and  in  the  county  where  the  land  is  situated. 

Again,  by  Article  2139  public  sales  may  be  continued  from  day 
to  day  until  the  sale  of  the  property  is  completed.  Notice  of  such 
continuance  being  given  at  the  conclusion  of  each  day's  sales,  but 
must  be  made  within  the  hours  of  10  a.  m.  and  4  p.  m. 

Confirmation  of  the  sale  presumes  compliance  as  to  notice,  time 
and  place  of  sale,  if  there  is  nothing  in  the  record  to  show  other- 
wise. Ferguson  vs.  Templeton,  32  S.  W.  R.,  148.  See  also  Craw- 
ford vs.  McDonald,  33  S.  W.  R.,  325. 

It  is  said  in  Brown  vs.  Christie,  27  T.,  73,  that  a  sale  at  a  place 
and  time  other  than  prescribed  by  statute  or  decree  is  void.  See 
also  30  T.,  365;  35  T.,  759;  32  S.  W.  R.,  151;  77  T.,  603. 

As  to  Manner  of  Sale  and  Terms, 

Article  2127  provides  that  all  sales  of  real  estate  shall  be  made 
at  public  auction  to  the  highest  bidder  on  a  credit  of  twelve  months, 
except  when  otherwise  provided  by  law. 

By  Article  2128  sales  of  real  estate  may  be  made  at  public  auc- 
tion for  cash,  or  on  such  credit  as  the  county  judge  may  direct,  not 
exceeding  twelve  months  in  the  following  cases:  (1)  Where  the 
sale  is  for  the  purpose  of  raising  the  amount  or  any  part  of  the 
amount  of  any  allowance  made  to  the  widow  and  children,  or  either, 
as  authorized  by  the  probate  act.     (2)  When  made  to  satisfy  a 
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mortgage  or  other  lien  upon  such  real  estate.     (3)  When  made 
under  the  direction  of  a  will  authorizing  it. 

By  Article  2129,  if  it  should  appear  to  the  best  interest,  the 
court  may  order  the  sale  to  be  made  at  a  private  sale  for  cash,  or 
on  a  credit  not  to  exceed  twelve  months.  But  before  confirming 
the  sale  it  must  be  shown  that  the  sale  was  made  for  a  fair  price. 
We  see,  then,  the  sale  may  be  ordered  at  private  or  public  sale. 
Rev.  Stats.,  Arts.  2127  to  2129;  Hirshfield  vs.  Davis,  43  T.,  160. 

Notice  of  Sale, 

By  Article  2140  no  notice  of  a  private  sale  shall  be  required,  but 
the  court  may  order  otherwise. 

By  Article  2130  all  public  sales  of  real  estate  must  be  advertised 
at  least  twenty  days  before  the  day  of  sale  by  posting  notices  of 
such  sale  at  the  courthouse  in  the  county  where  the  land  is  to  be 
sold,  and  at  two  other  public  places  in  the  same  county  but  not  in 
the  same  city  or  town. 

What  Notice  to  Contain. 

Such  notice  shall  state  the  time  of  sale,  place  of  sale  and  terms 
of  sale.  It  shall  describe  the  property  to  be  sold,  and  shall  be 
signed  by  the  executor  or  administrator. 

We  see,  then,  that  the  statutes  as  to  time,  place,  manner  of  sale, 
terms  of  sale  and  notice  of  sale  to  be  given  are  specific,  self- 
explanatory,  easily  pursued,  and  should  be  enforced  by  the  probate 
courts.  Short  cuts  for  the  sake  of  expedition  in  the  administra- 
tion of  these  estates  should  be  avoided,  and  above  all  things  the 
admonition  of  St.  Paul  "that  everything  should  be  done  in  decency 
and  order^'  should  apply  to  these  sacred  trusts. 

When  proper  notice  has  not  been  given  the  sale  is  voidable  by  a 
direct  proceeding  for  that  purpose.  Heath  vs.  Lane,  62  T.,  692; 
Lynne  vs.  Sandford,  82  T.,  63 ;  Hendrick  vs.  Wheeler,  82  T.,  252 ; 
Grant  vs.  Hill,  29  S.  W.  R.,  250 ;  30  S.  W.  R.,  955-963 ;  Hurley 
vs.  Barnard,  48  T.,  87 ;  George  vs.  Watson,  19  T.,  368.  And  when 
the  sale  is  attacked  the  party  relying  on  the  sale  under  the  order  of 
court  is  not  called  upon  to  establish  such  notice,  but  the  burden  is 
on  the  party  attacking  to  show  no  notice  was  given.  Bouldin  vs. 
Miller,  87  T.,  366.  So,  the  same  rule  applies  where  the  notice  was 
not  given  for  the  length  of  time  required  by  law.     Kendrick  vs. 
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Wheeler,  85  T.,  253 ;  Weems  vs.  Masterson,  80  T.,  49 ;  see  Berry- 
man  vs.  Biddle,  107  S.  W.  E.,  923. 

Terms  of  Sale. 

The  statutes  require  that  all  sales  of  real  estate,  when  made  at 
a  public  sale,  shall  be  sold  under  a  credit  of  twelve  months  except 
when  made  for  certain  purposes  stated  in  Article  2128,  Rev.  Stats., 
when  it  may  be  sold  for  cash,  or  on  such  credit  as  the  county  judge 
may  direct,  not  to  exceed  twelve  months;  or,  where  it  appears  for 
the  best  interest  of  the  estate,  the  county  judge  may  order  a  pri- 
vate sale  for  cash,  or  on  a  credit  not  to  exceed  twelve  months.  Rev. 
Stats.,  Arts.  2114,  2129. 

Sale  for.  Cash. 

In  Cassels  vs.  Gibson,  27  S.  W.  E.,  725,  it  is  said  that,  though 
the  law  requires  a  sale  of  real  estate  to  be  made  on  a  credit,  yet  a 
sale  for  cash  would  only  be  an  irregularity  that  may  be  set  aside 
on  a  direct  proceeding  by  parties  interested,  but  it  is  not  subject 
to  collateral  attack.  Berryman  vs.  McDonald,  107  S.  W.  R.,  945, 
and  Benyman  vs.  Biddle,  107  S.  W.  R.,  922. 

In  Wipflf  vs.  Heder,  26  S.  W.  R.,  118,  a  sale  was  made  on  a 
credit,  but  reported  by  the  administrator  as  a  sale  for  cash. .  It  was 
held  that  this  would  avoid  the  proceeding  upon  a  direct  attack. 
Where  the  sale  is  ordered  for  cash,  it  is  undoubtedlv  the  duty  of 
the  administrator  to  so  sell,  but  should  he  receive  other  property, 
or  extend  credit,  the  sale  would  not  be  void,  but  could  only  be 
attacked  directly.  Heath  vs.  Lane,  62  T.,  693.  In  this  case  the 
sale  was  reported  as  having  been  sold  for  cash  under  the  order  of 
the  court,  when  in  fact  it  was  not.  The  administrator  and  his 
bondsmen  became  liable  for  the  cash  reported,  McCampbell  vs. 
Durst,  73  T.,  410,  and  the  report  for  cash  can  not  be  contradicted 
by  the  sureties.  Hampton  vs.  Hampton,  29  S.  W.  R.,  425 ;  62  T., 
693.  So  sale  far  cash  in  1842  when  required  to  be  on  credit  does 
not  subject  it  to  collateral  attack.  Berryman  vs.  McDonald,  107 
S.  W.  R.,  944;  Lomax  vs.  Comstock,  110  S.  W.  R.,  762. 

Sale  on  Credit. 

We  see,  then,  a  credit  of  twelve  months  in  the  purchase  of  real 
estate  at  an  administrator's  sale  is  the  rule,  except  under  certain 
conditions  stated  in  the  statutes  above  set  forth,  wlien  the  court 
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may  order  a  shorter  term  of  credit,  or  that  the  sale  may  be  made 
for  cash.  When  a  credit  is  extended  Article  2148  requires  that 
the  administrator  or  executor,  before  delivering  a  conveyance  to 
the  purchaser,  take  from  such  purchaser  a  note,  with  good  personal 
security,  together  with  a  mortgage  with  a  power  of  sale  on  the  real 
estate  sold,  to  secure  the  payment  of  the  purchase  money,  and  to 
file  the  mortgage  for  record. 

By  Article  2150  a  further  security  is  given  by  providing  that 
all  notes  executed  for  the  purchase  money  retain  the  vendor^s  lien 
against  all  persons  having  notice,  express  or  implied,  in  favor  of 
the  estate,  whether  the  mortgage  be  recorded  or  not,  and  this  ven- 
dor's lien  can  not  be  waived  by  the  administrator  or  executor. 

We  have,  then,  these  statutes  stating  clearly  the  conditions  prece- 
dent to  the  execution  and  delivery  of  the  deed  to  the  purchaser 
when  the  land  is  sold  on  a  credit.  They  seek  to  throw  around 
these  administrators'  sales  every  possible  protection  against  loss  in 
the  administration  of  the  real  estate.  It  demands  and  fixes :  First, 
personal  security;  second,  security  by  mortgage,  and  third,  in  the 
event  of  the  failure  of  either,  a  vendor's  lien  is  retained  on  the 
land  which  can  not  be  waived. 

A  failure  to  take  the  mortgage  or  personal  security  does  not 
waive  the  vendor's  lien,  Wright  vs.  HeflEner,  57  T.,  518,  661 ;  Jolly 
vs.  Stallings,  78  T.,  607;  Lockhart  vs.  White,  18  T.,  Ill;  but  it 
does  not  operate  to  retain  title  in  the  estate.  Rindge  vs.  OUiphant, 
62  T.,  682,  685;  Mills  vs.  Anders,  51  S.  W.  R.,  897;  Autrey  vs. 
Whitmore,  31  T.,  627,  and  does  not  make  sale  void. 

A  violation  of  the  terms  of  credit  as  required  by  law  is  only 
an  irregularity.  Cruse  vs.  O'Guin,  106  S.  W.  R.,  759;  Lomax  vs. 
Comstock,  110  S.  W.  R.,  762;  Caasels  vs.  Gibson,  27  S.  W.  R.,  725. 

If  the  vendor's  lien  retained  by  the  statute  should  be  barred, 
you  still  have  recourse  upon  the  bond  of  the  executor  and  admin- 
istrator for  the  amount.  Giddings  vs.  Steele,  28  T.,  733;  Rev. 
Stats.,  Art.  2149;  see  Mason  vs.  Rodgers,  83  T.,  389.  (See  ''Must 
Comply  With  Terms  of  Sale.") 

A  suit  by  the  administrator  for  the  purchase  money  estops  him 
from  setting  up  no  sale.  Mills  vs.  Anders,  51  S.  W.  R.,  897.  In 
this  case  the  party  refused  to  make  a  mortgage.  When  the  sale  is 
made  on  a  credit  and  no  report  that  the  estate  received  the  money, 
the  heirs  may  sue  to  recover  the  land  without  a  tender.  Pishback 
vs.  Page,  43  S.  W.  R.,  317. 
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Who  May  Sell 

In  all  proceedings  whereby  a  sale  of  real  estate  of  an  estate  is 
sold,  the  sale  must  be  made  by  the  administrator  or  executor. 
Converse  &  Co.  vs.  Sorley,  39  T.,  518 ;  Rose  vs.  Newman,  26  T., 
133.  It  can  not  be  made  by  commissioners.  Stafford  vs.  Harris, 
82  T.,  184;  see  21  S.  W.  R.,  113.  An  order  of  sale  issued  to  a 
sheriff  is  void.  Heath  vs.  Garrett,  46  T.,  26;  Myers  vs.  Evans, 
68  T.,  467.  *. 

An  executor^s  sale  for  debt  is  not  void  when  the  order  required 
the  sale  to  be  made  by  the  petitioner  instead  of  the  executor,  where 
in  fact  the  executor  sold.  Crawford  vs.  McDonald,  33  S.  W.  R., 
325.  An  administrator  may  make  deed  after  expiration  of  office. 
Bartlett  vs.  Cocke,  16  T.,  478.  The  administrator  stands  in  the 
same  relation  to  the  orders  of  the  court  that  a  sheriff  stands  in 
relation  to  an  execution  or  order  of  sale.  39  S.  W.  R.,  618;  74 
T.,  206. 
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CHAPTER  LXVII. 

PUBCHASEBS  AT  ADMINISTEATOBS'  SALES. 

Bidders. 

By  Article  2138,  where  a  person  bids  oflE  property  at  an  admin- 
istrator's sale  at  public  auction,  and  shall  fail  to  comply  with  the 
terms,  the  administrator  or  executoir  must  advertise  and  sell  with- 
out further  order  of  the  court;  and  the  bidder  failing  to  comply 
with  the  terms  of  the  sale  shall  be  liable  to  pay  the  administrator 
or  executor  for  the  use  of  the  estate  10  per  cent  on  the  amount  of 
his  bid,  and  the  bid  under  the  second  sale,  if  any.  The  10  per 
cent  and  the  diflEerence  in  the  bid  may  be  recovered  by  suit  in  any 
court  of  the  county  having  jurisdiction  of  the  amount  With  the 
exception  of  the  words,  "without  any  further  order  of  the  court," 
and  "5  per  cent,"  instead  of  10  per  cent,  there  is  no  material  diflEer- 
ence in  the  present  act  from  the  Act  of  1848. 

We  see  that  the  purpose  of  the  article  is  to  fix  a  penalty  for 
failure  of  the  bidder  to  carry  out  the  terms  of  his  bid,  and  to  pre- 
vent a  re-sale  without  further  order  of  the  court.  Our  courts  in 
construing  this  act  hold  that,  to  bind  for  the  statutory  penalty,  the 
administrator  must  resell  in  a  reasonable  time  after  the  failure  to 
comply  with  the  bid.  Short  vs.  Ramsey,  18  T.,  399,  approved  in 
Sypert  vs.  McCowen,  28  T.,  639;  2  App.  C,  Sec.  11.  However, 
as  we  shall  hereafter  see,  the  bidder  is  not  required  to  comply  with 
terms  until  after  confirmation;  it  is  then  his  liability  begins. 
Bradbury  vs.  Reed,  23  T.,  260 ;  Neil  vs.  Cody,  26  T.,  290. 

In  Dawson  vs.  Miller,  20  T.,  173,  it  was  held  that  the  remedy 
by  statute  was  cumulative,  and  the  administrator  could  demand 
specific  performance  upon  the  memorandum  of  sale  made  when  the 
property  was  bid  off. 

A  by-bidder  may  be  employed  to  prevent  a  sacrifice.  Reynolds 
vs.  Dechaums,  24  T.,  177. 

Executor  or  Administrator  Can  Not  Purchase. 

By  Article  2137  it  is  provided  that  it  shall  be  unlawful  for  the 
executor  or  administrator  to  take  any  part  of  the  estate  at  its  ap- 
praised value,  or  to  become  the  purchaser  of  any  part  of  the  estate. 
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either  directly  or  indirectly,  sold  by  him.  If  an  executor  or  admin- 
istrator should  become  the  purchaser  at  a  sale,  either  by  himself  or 
his  co-executor  or  co-administrator,  then  any  person  interested  in 
the  estate  may,  upon  complaint  in  writing  after  citation  served  and 
proof  of  the  fact,  have  the  sale  declared  void,  and  the  executor  or 
administrator  so  purchasing  will  be  decreed  to  hold  the  property 
so  purchased  as  assets  of  the  estate,  and  an  order  to  that  eflEect 
shall  be  entered  upon  the  minutes.  See  also  Rev.  Stats.,  Art.  2104. 
This  act  is  the  same  as  in  the  Act  of  1848.  See  McCoy  vs.  Craw- 
ford, 9  T.,  357. 

We  notice,  then,  that  a  sale  by  an  administrator  or  executor, 
either  directly  or  indirectly,  to  himself  is  declared  a  nullity,  with- 
out reference  to  the  adequacy  of  price  or  intention  of  parties;  but 
it  seems  that  only  parties  interested  can  complain,  and  only  by  a 
direct  proceeding  for  that  purpose  does  the  legal  and  equitable 
title  vest  in  the  heirs,  subject  to  the  debts  of  the  estate.  Wipif  vs. 
Heder,  26  S.  W.  R.,  118-120.  This  was  a  case  where  Chas.  Schmidt 
as  administrator  of  the  estate  of  Wipff  sold  to  one  Heder  the  land 
in  dispute,  and  Heder  conveyed  to  the  wife  of  Schmidt,  which 
sale  was  attacked.  Hamblin  vs.  Wamecke,  31  T.,  95;  Blackwell 
vs.  Blackwell,  86  T.,  211 ;  Bauman  vs.  Chambers,  42  S.  W.  R.,  567; 
McCampbell  vs.  Durst,  40  S.  W.  R.,  321. 

In  Bauman  vs.  Chambers,  42  S.  W.  R.,  567,  it  is  said  that  there 
are  a  number  of  authorities  that  sales  of  this  character  can  not  be 
set  aside  unless  the  suit  be  brought  by  parties  interested  directly 
for  that  purpose,  citing  Rutherford  vs.  Stamper,  60  T.,  450; 
Fisher  vs.  Wood,  65  T.,  199;  Jackson  vs.  Houston,  84  T.,  624; 
Byars  vs.  Thompson,  80  T.,  473 ;  Dodd  vs.  Templeman,  76  T.,  62. 

It  is  clearly  indicated  in  Fisher  vs.  Wood,  supra,  that  a  court  of 
equity,  independent  of  the  statutory  remedy,  could  cancel  the  con- 
veyance when  necessary  to  protect  the  heirs,  devisees  or  creditors 
of  the  estate;  but  in  every  case  it  must  be  a  direct  and  not  a  col- 
lateral attack,  though  declared  to  be  unlawfvl  for  an  executor  or 
administrator  to  become  the  purchaser.  Dodd  vs.  Templemen,  76 
T.,  627;  43  S.  W.  R.,  39;  40  S.  W.  R.,  321;  Fortune  vs.  Killebrew, 
70  T.,  441 ;  Blackwell  vs.  Blackwell,  86  T.,  211. 

In  Chifflet  vs.  Willis,  74  T.,  245,  the  administratrix  charged  her- 
self with  property  at  its  appraised  value.  It  was  held  that  it  should 
not  be  approved,  but  that  she  should  be  proceeded  against  on  her 
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bond  and  made  to  pay  the  full  value  of  the  property  with  interest 
and  profits.    McCown  vs.  Fisher,  33  T.,.256. 

In  Halscy  vs.  Jones,  86  T.,  488,  the  probate  court  by  order  ad- 
judged a  land  certificate  belonging  to  the  estate  to  the  adminis- 
trator to  pay  a  debt  due  from  the  estate  to  the  administrator.  It 
was  held  that  this  order  was  illegal  and  void  in  view  of  this  statute, 
and  the  heirs  were  permitted  to  sue  and  recover  the  land;  but,  it 
being  transferred  to  pay  a  debt  of  the  estate,  the  heirs  were  re- 
quired to  return  the  purchase  money  with  interest,  following  North- 
craft  vs.  Oliver,  74  T.,  162,  and  Williams  vs.  Wilson,  76  T.,  69. 
The  earlier  cases,  as  Erskine  vs.  De  La  Baum,  permitting  an  ad- 
ministrator to  purchase  an  interest  in  the  estate,  were  decided 
under  the  Act  of  1844,  and  are  not  now  applicable. 

In  Davis  vs.  Kagland,  93  S.  W.  R.,  1099,  it  was  held  that  an 
administrator  of  a  deceased  vendor  may  purchase  from  the  vendee 
the  land  conveyed  to  him,  but  this  would  not  be  true  if  the  vendee 
had  not  paid  for  the  land  and  the  estate  held  this  outstanding  in- 
terest.    See  Hickman  vs.  Stewart,  69  T.,  259. 

Caveat  Emptor. 

We  have  seen  that  an  administrator  or  executor  in  the  sale  of 
real  estate  acts  under  the  decretal  order  of  the  court,  it  being  the 
warrant  of  power.  To  such  sales  as  a  matter  of  public  policy  the 
doctrine  of  caveat  emptor  applies.  It  is  based  on  the  fact  that  the 
court  only  sells  such  interest  in  the  real  estate  as  the  estate  had 
when  sold,  and  does  not  carry  the  warranty  that  the  estate  uncon- 
ditionally owns  the  property.  Rev.  Stats.,  Art.  2147;  Dallas  Co. 
vs.  Clubland  Co.,  66  S.  W.  R.,  297 ;  Altgelt  vs.  Mernitz,  83  S.  W. 
R.,  893 ;  Walton  vs.  Reager,  20  T.,  109 ;  4  T.,  437 ;  9  T.,  555 ;  13 
T.,  323;  15  T.,  528;  31  T.,  641. 

In  such  case  no  warranty  goes  with  the  sale,  and  defects  of  title 
can  not  be  plead  when  the  purchaser  is  sued  for  the  purchase 
money.  Lynch  vs.  Baxter,  4  T.,  437;  Thompson  vs.  Munger,  15 
T.,  527 ;  Clubland  Co.  vs.  Dallas  Co.,  64  S.  W.  R.,  875 ;  Abe  vs. 
Chandler,  12  T.,  92;  Wooldridge  vs.  Womack,  1  App.  C,  Sec.  338; 
2  App.  C,  pp.  19,  105 ;  Walton  vs.  Reager,  20  T.,  109 ;  Ward  vs. 
Williams,  45  T.,  620;  Williams  vs.  McDonald,  13  T.,  323;  Q6 
S.  W.  R.,  297-298 ;  83  S.  W.  R.,  893 ;  9  T.,  665 ;  22  T.,  378 ;  37 
T.,  719;  60  T.,  417;  see  25  T.  Supp.,  4oO;  14  T.,  660;  31  T.,  48; 
45  T.,  619. 
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In  Clubland  Cattle  Co.  vs.  Dallas  Co.,  supra,  it  was  held  error 
to  give  judgment  against  an  estate  on  the  warranties  of  an  admin- 
istrator. Purchaser  of  inchoate  title  must  perfect  it  himself. 
Williams  vs.  McDonald,  13  T.,  232. 

Representations  by  an  Administrator  in  Sales. 

Caveat  emptor  is  a  rule  of  law,  and  while  it  may  apply  to  these 
sales  yet  it  is  only  in  the  absence  of  fraud  or  mistake;  in  a  word, 
the  rule  does  not  apply  to  fraud  or  mistake,  for  equity  will  relieve 
when  fraudulent  representations  or  a  mistake  induces  the  pur- 
chaser to  buy  the  property.  Ward  vs.  Williams,  45  T.,  619;  Rice 
vs.  Burnett,  39  T.,  179,  182;  Crayton  vs.  Hunger,  9  T.,  292,  555; 
Able  vs.  Chandler,  12  T.,  93;  Roehl  vs.  Pleasants,  31  T.,  48; 
Cochran  vs.  Thompson,  18  T.,  657;  see  14  T.,  660;  25  T.  Supp., 
450;  Lynne  vs.  Sanford,  82  T.,  64;  68  T.,  223;  52  T.,  493. 

An  administrator  is  not  bound  to  make  any  representations,  or 
even  make  known  defects  of  title,  but  if  he  does  undertake,  by 
false  statements,  to  induce  the  purchase,  then  the  purchaser  may 
set  them  up  when  sued  for  the  bid.  Coombes  vs.  Lane,  17  T., 
282,  and  authorities  above. 

In  Altgelt  vs.  Mernitz,  83  S.  W.  R.,  894,  it  is  said  that  where 
the  vendor  makes  representations  as  to  title,  which  if  true  would 
constitute  a  good  title,  and  the  vendee  is  relying  on  the  truth  of 
the  statements  in  buying  at  the  sale,  he  may  defend  against  the 
purchase  money.  Coombs  vs.  Lane,  17  T.,  282,  and  authorities 
above.  This  case  was  a  sale  by  an  independent  executor,  but  a 
sale  by  an  administrator  stands  upon  the  same  plane  and  there  is 
no  difference  in  the  application  of  the  principle  under  discussion. 
Medlin  vs.  Wilkins,  60  T.,  417. 

But  the  representations  to  take  the  case  out  of  the  rule  of  caveat 
emptor  must  be  some  definite  statement,  untrue  in  fact  and  in- 
tended to  induce  the  purchase.  It  is  not  intended  that  the  pur- 
chaser need  not  exercise  his  own  judgment,  but  that  he  must  do  so 
upon  whatever  he  reasonably  has  the  means  of  reasonably  exercis- 
ing his  judgment  upon  which  pertains  to  the  thing  sold.  He  can 
not  defend  upon  the  mere  statement  of  the  administrator  that  the 
estate  has  a  good  title,  which  is  a  mere  expression  of  judgment  or 
opinion  upon  facts  that  can  be  equally  well  known  to  the  purchaser 
by  investigation.  He  may  thus  adopt  tlie  judgment  of  the  admin- 
istrator, as  he  would  that  of  his  attorney  as  to  the  title,  in  which 
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case  the  rule  of  caveat  emptor  would  apply.  It  would  not  be  the 
statement  of  a  fact^  but  a  legal  conclusion  from  facts  as  accessible 
to  him  as  to  the  administrator.  Medlin  vs.  Wilkins,  60  T.,  417; 
Walton  vs.  Reager,  20  T.,  109;  Hawpe  vs.  Smith,  25  T.  Supp., 
451;  see  45  T.,  620;  Love  vs.  Berry,  22  T.,  378. 

Botia  Fide  Purchaser  at  Administrator's  Sale. 

Keeping  in  mind  that  a  bona  fide  purchaser  is  one  who  pays  the 
purchase  money  without  notice  of  any  outstanding  interest  or 
equity  aflEecting  the  real  estate  purchased,  let  us  inquire  what  dili- 
gence must  be  used  in  buying  at  an  administrator's  sale.  Rev. 
Stats.,  Art.  1879.  Where  there  is  no  evidence  in  the  record  that 
the  court  has  transcended  its  power,  69  T.,  266,  then  the  purchaser 
need  not  look  behind  the  order  of  sale  to  see  that  the  proceedings 
have  been  regular.  Rindge  vs.  OUiphint,  62  T.,  682;  Dancy  vs. 
Stricklinge,  15  T.,  557;  Saul  vs.  Frame,  3  T.  C.  A.,  596.  An 
order  of  sale  and  confirmation  protects  him.  Id.;  Alexander  vs. 
Maverick,  78  T.,  194;  McNally  vs.  Haynes,  59  T.,  587;  Robertson 
vs.  Johnson,  57  T.,  64 ;  Guilford  vs.  Love,  49  T.,  739 ;  George  vs. 
Watson,  19  T.,  371 ;  Martin  vs.  Robinson,  67  T.,  382 ;  McCown 
vs.  Foster,  33  T.,  241;  Poor  vs.  Boyce,  12  T.,  440;  Peterson  vs. 
Lowrey,  48  T.,  408. 

In  White  vs.  Dupree,  40  S.  W.  R.,  965;  91  T.,  66,  it  is  said  that 
one  may  be  a  bona  fide  purchaser  at  an  administrator's  sale  is  no 
longer  a  question  in  Texas,  and  while  one  takes  the  title  without 
warranty,  yet  he  takes  all  the  title  and  interest  of  the  estate  and 
in  no  sense  the  chance  of  the  title.  Withers  vs.  Patterson,  27  T., 
501 ;  Love  vs.  Berry,  22  T.,  373;  Nesbit  vs.  Richardson,  14  T.,  660; 
White  vs.  Frank,  91  T.,  71.  But  the  rule  goes  further,  for  a  bona 
fide  purchaser  at  an  administrator's  sale  takes  the  apparent  title 
and  interest,  for  he  is  protected  against  a  prior  unrecorded  convey- 
ance of  the  intestate  or  secret  trusts  created  by  liens.  Authorities 
above;  see  also  Lumpkin  vs.  Adams,  74  T.,  103;  Halbert  vs. 
Young,  6  S.  W.  R.,  748 ;  Taylor  vs.  Harrison,  47  T.,  459 ;  Love 
vs.  Berry,  22  T.,  378 ;  Saunders  vs.  Isbell,  24  S.  W.  R.,  307 ;  Nelson 
vs.  Bridge,  87  T.,  S.  W.  R.,  885;  Rev.  Stats.,  Art.  1879;  see  49 
T.,  398,  413. 

While  a  bona  fide  purchaser  acquires  title  even  though  the  in- 
testate may  have  sold  the  land  in  his  lifetime,  yet  this  rule  would 
not  be  applicable  to  a  purchaser  at  a  second  sale  of  the  same  land 
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made  by  an  administrator,  though  it  is  sold  under  an  order  and 
confirmed,  Withers  vs.  Patterson,  27  T.,  501;  Brockenborough  vs. 
Melton,  55  T.,  506 ;  Lindsay  vs.  Jaffray,  55  T.,  626 ;  nor  where  the 
estate  did  not  own  the  land.  In  such  case  the  court  is  without 
power.  A  purchaser  can  not  be  bona  fide  is  there  is  no  power  to 
sell.  Masterson  vs.  Stephens,  37  S.  W.  R.,  364;  69  T.,  266;  75 
T.,  189;  77  T.,  57;  Hix  vs.  Armstrong,  108  S.  W,  R.,  797.  But 
if  the  power  exists,  then  the  fact  that  the  acts  and  orders  were  set 
aside  as  invalid  after  the  sale  will  not  affect  a  bona  fide  purchaser". 
Rev.  Stats.,  Art.  1879 ;  see  Burks  vs.  Bennett,  62  T.,  278 ;  Kellum 
vs.  Smith,  18  T.,  836.  The  purchaser  need  not  see  to  the  appli- 
cation of  the  proceeds;  that  is,  if  the  debts  are  paid  if  made  to 
pay  debts.    Blanton  vs.  Mayes,  72  T.,  421. 
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CHAPTER  LXVIII. 

REPORT   OF    SALE. 

By  Article  2141  all  sales  of  property  of  an  estate  must  be  re- 
ported to  the  dourt  ordering  the  same  within  thirty  days  after  the 
same  are  made. 

Article  2142  requires  the  report  to  be  in  writing  and  sworn  to 
by  the  executor  or  administrator,  and  specifically  setting  forth: 
(1)  Time  and  place  of  sale.  (2)  The  property  sold  and  a  descrip- 
tion thereof.  (3)  Name  of  the  purchaser.  (4)  Amount  for  which 
each  article  of  property  was  sold.  (6)  Date  of  the  order  of  the 
court  authorizing  the  sale.  (6)  Terms  of  sale,  and  whether  made 
publicly  or  privately.    Wipff  vs.  Heder,  26  S.  W.  R.,  118. 

These  two  articles  of  the  Revised  Statutes  correspond  substan- 
tially with  the  Act  of  1848. 

By  Article  2143  this  report  may  be  made  in  term  time  or  vaca- 
tion, to  be  filed  by  the  clerk,  and  the  filing  noted  on  the  judge's 
docket;  that  is,  the  report  should  be  made  within  thirty  days  from 
the  sale,  whether  the  court  be  in  session  or  not.  However,  while 
these  specific  regulations  should  be  followed,  yet  they  have  been 
gnerally  held  directory,  and  the  absence  from  the  record  that  they 
have  been  strictly  followed  will  not  be  a  ground  for  setting  aside 
the  sale.  Thus,  a  failure  to  return  the  sale  within  thirty  days  is 
not  a  basis  for  setting  it  aside  if  no  injury  is  shown  to  the  estate. 
Brown  vs.  Hobbs,  19  T.,  167.  So  the  provision  requiring  the  re- 
port to  be  sworn  to  has  been  held  directory,  and  the  fact  that  the 
affidavit  was  not  attached  to  the  report  was  held  not  to  be  evidence, 
that  it  was  not  sworn  to.  Hurley  vs.  Barnard,  48  T.,  83 ;  Harris 
vs.  Shafer,  21  S.  W.  R.,  113.  In  this  case  the  report  of  sale  was 
made  by  an  agent,  and  it  was  held  an  irregularity.  So  a  failure  to 
enter  the  return  of  the  sale  on  the  minutes  of  the  court  would  not 
invalidate  the  sale,  Heath  vs.  Lane,  62  T.,  692 ;  but  it  may  render 
the  proceeding  voidable  and  subject  to  direct  attack.  Lynne  vs. 
Sanford,  82  T.,  64.  A  recital  in  the  orders  of  the  court  that  the 
report  was  made  and  confirmed  is  sufficient  evidence.  Perry  vs. 
Blakey,  23  S.  W.  R.,  806;  Calloway  vs.  Nickols,  47  T.,  331.  A  re- 
port of  sale  is  not  conclusive  as  to  who  was  the  purchaser.  Dodd 
vs.  Templeman,  76  T.,  61. 
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CHAPTER  LXIX. 

CONFIRMATION  OF  SALES. 

By  Article  2144  the  report  thus  returned  must  remain  five  days 
on  file  before  any  action  by  the  county  judge  is  taken.  At  any 
time  after  five  days  it  is  the  duty  of  the  county  judge,  at  a  reg- 
ular, term  of  the  court,  to  inquire  into  the  manner  in  which  the 
sale  was  made,  and  to  hear  evidence  in  support  of  or  against  the 
report;  and  if  satisfied  such  sale  was  fairly  made,  and  in  con- 
formity to  law,  he  shall  enter  on  the  minutes  of  the  court  a  decree 
confirming  such  sale  and  order  the  report  of  the  sale  to  be  recorded 
by  the  clerk  and  a  proper  conveyance  of  the  property  to  be  made 
by  the  executor  or  administrator  to  the  purchaser  on  compliance 
with  the  terms  of  the  sale.  Confirmation  of  sales  by  administrators 
was  not  specifically  prescribed  by  statute  until  the  Act  of  1846, 
yet  it  has  always  been  held  that  the  discretion  as  to  approval  or 
disapproval  of  the  sale  was  clearly  within  the  power  of  the  court. 

The  statute  requires  evidence  to  be  heard  as  to  whether  the  sale 
was  fairly  made,  and  in  conformity  to  law,  which  leaves  a  wide 
discretion  in  the  judge,  who  is  not  even  required  to  place  upon 
record  his  reasons  for  approving  or  disapproving.  Davis  vs. 
Stewart,  4  T.,  223;  Hirshfield  vs.  Davis,  43  T.,  155;  Hardin  vs. 
Smith,  49  T.,  424;  20  S.  W.  R.,  852;  17  T.,  366;  Wells  vs.  Mills, 
22  T.,  304;  James  vs.  Nease,  69  S.  W.  R.,  110.  In  this  last  case 
it  was  held  that  Article  2144  covered  fairness,  adequacy  of  price, 
absence  of  fraud  and  confomiitv  to  law,  or  anv  unfairness  ip  the 
manner  of  making  the  sale,  and  the  attention  of  the  probate  judges 
is  respectfully  called  to  the  language  of  the  court  in  the  case  of 
James  vs.  Xease,  supra,  declaring  how  this  discretion  should  be 
exercised. 

Article  2145  requires  the  sale  to  be  set  aside  if  the  court  is  satis- 
fied that  it  was  not  fairly  made  and  in  conformity  with  law,  and 
an  order  to  be  entered  setting  the  same  aside  on  the  minutes  of 
the  court  and  ordering  a  new  sale  made. 

The  heirs,  creditors  and  distributees  of  an  estate  can  only  look 
io  the  courts  to  protect  their  interests,  while  the  purchaser  is  in  a 
position  to  look  out  for  his  own  interests:  and  it  is  in  view  of  this 
fact  that  Article  2145  emphasizes  the  duty  of  the  probate  judge  in 
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passing  on  these  sales,  which  has  been  illustrated  by  many  cases. 
Trousdale  vs.  Trousdale,  35  T.,  760,  and  cases  cited  above. 

Effect  of  Confirmation. 

We  see  by  Articles  2144  and  2145  that  a  purchaser  at  a  probate 
sale  purchases  subject  to  the  approval  or  disapproval  of  the  pro- 
bate judge,  Yerby  vs.  Hill,  ]  6  T.,  381 ;  Davis  vs.  Stewart,  4  T., 
226;  Wells  vs.  Mills,  2^  T.,  305;  and  between  the  bid  and  con- 
firmation the  purchaser  acquires  a  mere  equity,  Littlefield  vs.  Tins- 
ley,  26  T.,  358;  Davis  vs.  Stewart,  4  T.,  223,  and  vesting  no  inter- 
est until  confirmed.  Simmons  vs.  Blanchard,  46  T.,  271 ;  Neil  vs. 
Cody,  26  T.,  290.  However,  it  seems  that  the  equity  created  is  a 
suflBcient  basis  upon  which  to  predicate  an  appeal  upon  the  rejection 
of  his  bid  by  the  court.  Hirshfield  vs.  Davis,  43  T.,  155;  Kev. 
Stats.,  Art.  2255;  Davis  vs.  Stewart,  4  T.,  226. 

Confirmation,  then,  either  by  direct  order  of  the  court,  or  as  an 
inference  from  acts  as  we  shall  see  hereafter,  is  essential  to  passing 
the  title  of  the  estate  to  the  purchaser.  As  said  in  Neil  vs.  Cody, 
26  T.,  290,  a  confirmation  of  the  sale  or  something  from  which  a 
confirmation  might  be  inferred,  or  something  done  by  the  pur- 
chaser, as  a  compliance  with  the  terms,  giving  him  the  right  to 
have  the  sale  confirmed,  must  be  shown  to  enable  him  to  claim  the 
title,  either  legal  or  equitable.  Robertson  vs.  Johnson,  57  T.,  66. 
The  regular  legal  title  can  only  be  passed  by  confirmation  and 
deed.  Simmons  vs.  Blanchard,  46  T.,  271 ;  Yerby  vs.  Hill,  16 
T.,  381. 

The  petition,  order  of  sale,  sale  and  report  of  sale,  without  con- 
firmation or  evidence  of  approval,  does  not  pass  title,  Neil  vs.  Cody, 
26  T.,  290 ;  Cruse  vs.  O'Quin,  106  S.  W.  R.,  757,  and  confirmation 
passes  title  without  reference  to  the  deed  of  the  administrator. 
Rock  vs.  Heald,  27  T.,  523 ;  Sypert  vs.  MoCowen,  28  T.,  636.  But 
only  the  superior  equitable  title  passes,  the  legal  title  can  only  pass 
by  the  conveyance  of  the  administrator  as  required  to  be  executed 
by  Article  2146,  Rev.  Stats.  Sypert  vs.  McCowen,  28  T.,  636-638 ; 
McBee  vs.  Johnson,  45  T.,  634.  The  party  claiming  the  title  must 
show  confirmation,  or  that  he  is  entitled  to  confirmation  by  com- 
pliance with  the  statute,  Harris  vs.  Brown,  22  S.  W.  R.,  750 ;  see 
24  S.  W.  R.,  85.  and  it  seems  that  confirmation  is  not  presumed 
unless  the  record  can  not  be  produced.  Page  vs.  Fishback,  31  S.  W. 
R.,  425 ;  Tucker  vs.  Murpliy,  66  T.,  359 ;  Blakey  vs.  Perry,  38  S. 
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W.  K.,  375,  thus  applying  the  rule  that  where  the  evidence  of  fact 
should  be  record  evidence,  presumptions  are  not  indulged  in  unless 
the  production  of  the  record  is  impossible.  38  S.  W.  R.,  375; 
5  S.  W.  B.,  624;  47  S.  W.  K.,  846;  69  T.,  30;  29  S.  W.  K.,  536. 
When  it  is  shown  it  can  not  be  produced  then  the  question  arises, 
shall  it  be  presumed  ?  38  S.  W.  R.,  375 ;  67  T.,  639 ;  20  T.,  430. 
When  confirmation  is  shown  it  relates  back  to  the  date  of  sale, 
and  carries  title  from  that  time,  Edwards  vs.  Gill,  23  S.  W.  B., 
743,  and  a  deed  previously  executed  will  take  effect  on  confirmation. 
El  Paso  vs.  Bank,  74  S.  W.  R.,  21.  The  decree  of  confirmation 
fixes  the  liability  of  the  bidder,  but  with  the  consent  of  the  bidder 
the  court  may  confirm  to  another  who  takes  the  bid  off  his  hands. 
Bradbury  vs.  Reed,  23  T.,  260;  Davis  vs.  Touchstone,  45  T.,  497; 
see  76  T.,  61.  In  personal  property  it  is  equivalent  to  a  convey- 
ance, and  prima  facie  evidence  that  the  law  is  complied  with.  Con- 
firmation cures  all  irregularities.  Rev.  Stats.,  Art.  2146;  83  S.  W. 
R.,  893.  Such  as  wrong  venue  of  administration,  49  S.  W.  R.,  714; 
Martin  vs.  Robinson,  67  T.,  382;  George  vs.  Watson,  19  T.,  370; 
see  Rindge  vs.  Olliphint,  62  T.,  686;  Burdette  vs.  Silsbee,  15  T., 
615;  but  not  fraud  or  want  of  jurisdiction.  Dancy  vs.  Stricklinge, 
15  T.,  563;  Hemdon  vs.  Kuykendall,  58  T.,  349.  (See  "Represen- 
tations at  Sale.-')  Confirmation  presumes  order  of  sale.  Bartley 
vs.  Harris,  70  T.,  182;  Arnold  vs.  Hodge,  49  S.  W.  R.,  717. 

Collateral  Attack. 

The  order  of  confirmation  can  not  be  collaterally  attacked,  Guil- 
ford vs.  Love,  49  T.,  739 ;  Gillenwaters  vs.  Scott,  62  T.,  673 ;  Neal 
vs.  Bartleson,  65  T.,  486 ;  Martin  vs.  Robinson,  67  T.,  374 ;  Louder 
vs.  Schluter,  78  T.,  106 ;  Weems  vs.  Masterson,  aO  T.,  52 ;  Harris 
vs.  Shafer,  21  S.  W.  R.,  113;  23  S.  W.  R.,  807,  839;  15  T.,  617;  22 
T.,  304;  27  S.  W.  R.,  819;  64  T.,  669;  88  T.,  632;  nor  because 
the  order  of  confiraiation  was  entered  before  the  expiration  of  the 
time  required  to  elapse  between  the  report  and  order.  Taffinder  vs. 
Merrell,  65  S.  W.  R.,  179;  nor  because  price  not  stated  in  re- 
port.   Id. 

ConfiriTMtion  of  Void  Sale. 

In  looking  at  the  effect  of  confirmation,  the  rule  that  a  probate 
court  is  a  court  of  general  jurisdiction  within  the  sphere  of  its 
administration,  and  presumptions  must  be  indulged  in  favor  of  its 
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judgments^  does  not  apply  where  the  record  shows  the  confirmation 
of  a  sale  made  by  a  commissioner  appointed  for  that  purpose,  and 
not  made  by  the  administrator.  Stafford  vs.  Harris,  82  T.,  184. 
An  order  of  sale  issued  to  the  sheriff  is  void.  Heath  vs.  Garrett, 
46  T.,  25 ;  Myers  vs.  Evans,  68  T.,  467 ;  see  Crawford  vs.  McDon- 
ald, 33  S.  W.  R.,  325 ;  see  48  T.,  509 ;  30  S.  W.  R.,  843. 

Confirmation  Voidable. 

When  sales  liave  been  made  to  various  parties  a  general  con- 
firmation of  the  sales  in  one  decree  is  not  void,  but  voidable. 
Perry  vs.  Blakey,  23  S.  W.  R.,  804.  So  a  sale  not  made  at  time 
and  place  is  illegal,  and  when  confirmed  can  only  be  set  aside  by 
the  direct  attack  of  parties  interested.  Brown  vs.  Christie,  27  T., 
77;  Butler  vs.  Stephens,  77  T.,  603.  A  confirmation  of  a  sale  re- 
ferring to  a  sale  other  than  the  date  of  the  order  is  only  voidable. 
Barton  vs.  Davidson,  45  S.  \V.  R.,  400.     (See  "Collateral  Attack.") 

Evidence  of  Confirmation, 

Article  2144  requires  that  there  shall  be  entered  on  the  minutes 
of  the  court  a  decree  confirming  the  sale,  which,  of  course,  is  the 
best  evidence,  and  conclusive  when  the  decree  has  been  entered  if 
the  record  does  not  show  want  of  jurisdiction.  Butler  vs.  Stephens, 
77  T.,  603,  citiDg  Edwards  vs.  Halbert,  64  T.,  667,  and  Robertson 
vs.  Johnson,  57  T.,  62.  But  there  are  other  ways  by  which  con- 
firmation may  be  shown,  than  by  the  production  of  a  decree  of  con- 
firmation upon  the  report  of  the  sale.  Thus,  an  entry  in  the 
minutes  of  the  court  of  the  sale,  not  in  terms  a  confirmation,  yet 
the  money  was  paid  and  no  further  sale  ordered  or  objection  raised, 
was  held  equivalent  to  confirmation  and  passed  the  title.  Corley 
vs.  Anderson,  23  S.  W.  R.,  839,  842;  Neil  vs.  Cody,  26  T.,  290; 
Moody  vs.  Butler,  63  T.,  210;  see  Barton  vs.  Davidson,  45  S.  W. 
R.,  400,  and  Harris  vs.  Shafer,  86  T.,  320. 

In  Pendleton  vs.  Shaw,  44  S.  W.  R.,  1010,  it  is  held  that  the 
court's  approval  of  an  administrator's  sale  was  sufficient  confirma- 
tion, citing  Ferguson  vs.  Templeton,  32  S.  W.  R.,  148;  57  T.,  67; 
26  T.,  289 ;  see  45  S.  W.  R.,  400.  So  the  approval  of  the  acts  of 
tho  administrator  and  his  final  discharge  has  been  held  equivalent 
to  a  confirmation.  Ferguson  vs.  Templeton,  32  S.  W.  R.,  148.  So 
wliere  the  record  shows  that  the  judge  has  endorsed  the  confirms- 
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tion  on  the  return  of  sales  it  was  held  sufficient  without  the  entry 
of  the  order.    Moody  vs.  Butler,  63  T.,  212. 

In  West  vs.  Keeton,  42  S.  W.  R.,  1036,  the  order  entered  on  the 
probate  docket  was  held  sufficient. 

We  have,  then,  in  the  absence  of  the  order  of  confirmation,  that 
title  will  pass,  if  a  compliance  with  the  statute  is  shown,  Harris 
vs.  Brower,  22  S.  W.  R.,  759,  or  the  facts  show  that  the  purchaser 
is  entitled  to  confirmation.  Id.;  Corley  vs.  Anderson,  23  S.  W. 
R.,  842.  Confirmation  was  not  required  under  Act  of  1840,  but 
return  of  sale  was  essential.     106  S.  W.  R.,  759. 

Presumption  From  Lapse  of  Time. 

The  presumption  of  confirmation  after  great  lapse  of  time  will 
be  entertained  by  the  court.  Perry  vs.  Blakey,  23  S.  W.  R.,  807 ; 
see  38  S.  W,  R.,  374 ;  Guilford  vs.  Love,  49  T.,  741 ;  Sypert  vs. 
McCowen,  28  T.,  639 ;  but  see  Page  vs.  Pishback,  31  S.  W.  R.,  435; 
must  show  record  can  not  be  produced. 

Must  Comply  With  Terms  of  Sale, 

A  purchaser  is  not  called  upon  to  comply  with  the  terms  of  sale 
until  confirmation.  Bradbury  vs.  Reed,  23  T.,  60;  Neil  vs.  Cody, 
26  T.,  290.  But  neither  the  sale  nor  confirmation  vests  right  until 
he  complies.  Judson  vs.  Sierra,  22  T.,  369 ;  see  Harris  vs.  Brower, 
22  S.  W.  R.,  758.  It  has  been  held  that  by  his  bid,  and  before 
confirmation,  the  purchaser  has  an  equity,  Littlefield  vs.  Tinsley, 
26  T.,  357 ;  Simmons  vs.  Blanchard,  46  T.,  271 ;  Davis  vs.  Stewart, 
4  T.,  226 ;  Rock  vs.  Heald,  27  T.,  525 ;  so  that  he  may  appeal  from 
an  order  rejecting  his  bid  and  the  confirmation  of  the  same,  Hirsh- 
field  vs.  Davis,  43  T.,  155;  Rev.  Stats.,  Art.  2255;  but  only  compli- 
ance with  the  terms  of  sale  gives  him  a  right  to  a  deed  conveying* 
the  legal  title.  Rev.  Stats.,  Arts.  2144,  2146,  2148;  and  if  the  ad- 
ministrator makes  no  deetl,  confirmation  and  compliance  with  the 
terms  gives  an  equitable  title.  Sypert  vs.  McCowen,  28  T.,  640; 
McBee  vs.  Johnson,  45  T.,  643. 

We  have  already  discussed  Articles  2114,  2128,  2129,  permitting 
sales  of  real  estate  to  be  made  at  public  or  private  sale,  and  for 
cash  or  on  a  credit.  We  have  also  seen  that  where  land  has  been 
sold  on  a  credit,  no  deed  can  be  made  to  the  purchaser  until  a  note 
with  good  personal  security,  together  with  a  mortgage  containing 
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a  power  of  sale  upon  the  property  sold,  has  been  executed  and  de- 
livered by  the  purchaser  to  secure  the  purchase  money.  Rev.  Stats.^ 
Art.  2148.  These  statutes  apply  only  to  sales  of  real  estate^  Higgs 
vs.  Garrison,  27  S.  W.  R.,  35,  but  they  state  fully  the  terms  under 
which  these  sales  are  made  and  must  be  complied  with  by  the  pur- 
chaser before  the  deed  can  be  executed  and  delivered.  Rev.  Stats., 
Art.  2146.     (See  "Sales  for  Cash  and  on  Credit/') 
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CHAPTER  LXX. 

WHEN  TERMS  OF  SALE  NOT  COMPLIED  WITH. 

As  to  Remedy  Against  the  Administrator, 

By  Article  2149  it  is  provided  that  if  the  executor  or  adminis- 
trator neglect  to  take  the  note,  security  and  mortgage  upon  the 
real  estate  sold,  as  provided  in  Article  2148,  he  renders  himself 
and  sureties  on  his  bond  liable  for  the  full  amount  of  the  sale. 
Giddings  vs.  Steele,  28  T.,  733 ;  Cruse  vs.  O'Quin,  106  S.  W.  R., 
757.     (See  "Sale  on  Credit.'^ 

But  you  will  observe  by  Article  2150  whether  the  mortgage  is 
taken  or  not,  a  vendor's  lien  exists  upon  the  land  sold,  which,  if 
the  suit  for  the  purchase  money  is  not  barred,  can  be  enforced  by 
the  administrator;  and  where  he  has  been  required  to  answer  upon 
his  bond  for  the  purchase  money  he  would  be  subrogated  to  the  lien. 
Walker  vs.  Kerr,  7  T.  C.  A.,  498 ;  Mills  vs.  Anders,  51  S.  W.  R., 
897.    See  authorities  under  "Sales  on  Credit.^' 

Against  the  Purchaser, 

By  Article  2138  any  person  bidding  ofiE  property  who  shall  fail 
to  comply  with  the  terms  of  sale,  such  as  executing  the  notes  and 
mortgage,  if  the  sale  is  on  a  credit,  or  paying  the  cash  if  the  sale 
is  for  cash,  is  responsible  for  10  per  pent  upon  the  amount  bid  and 
the  diflference  in  the  amount  bid  on  the  first  sale  and  a  bid  made 
on  the  second  sale  of  the  property,  which  the  administrator  is 
authorized  to  make  without  further  order  of  the  court  and  by  sim- 
ply readvertising  the  property.  This  amount  may  be  recovered  in 
any  court  of  competent  jurisdiction.  Short  vs.  Ramsey,  18  T.,  397 ; 
Sypert  vs.  McCowen,  28  T.,  639. 

When  the  purchaser  has  not  executed  the  notes  with  security  and 
the  mortgage  required,  but  the  administrator  has  executed  the  con- 
veyance, the  legal  title  passes  and  the  administrator  must,  as  against 
the  purchaser,  rely  on  the  vendor's  lien,  and  his  only  remedy  is 
foreclosure.  If,  however,  the  note  is  barred,  there  is  no  remedy 
against  the  purchaser,  Rindge  vs.  Olliphint,  62  T.,  682 ;  60  T.,  217, 
unless  the  lien  is  retained  in  the  deed  he  has  made  to  the  purchaser. 
If  the  lien  has  been  retained  in  the  deed,  he  mav  recover  the  land. 
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though  the  debt  is  barred,  for  the  legal  title  would  thus  be  retained 
in  the  estate  as  a  basis  to  recover  in  trespass  to  try  title.  Miller 
vs.  Anders,  51  S.  W.  R.,  899 ;  see  Weems  vs.  Masterson,  80  T.,  56. 

If  the  administrator  sues  for  the  purchase  money  he  thereby 
affirms  the  sale,  even  though  no  deed  has  been  executed  or  deliv- 
ered, and  he  would  be  held  to  his  foreclosure  of  the  vendor's  lien 
only.     Id.,  and  authorities  cited. 

Of  course,  if  the  terms  of  the  statute  have  been  enforced  by  the 
admiuistrator,  then  his  remedy  by  suit  on  the  secured  note  and 
mortgage  given  is  ample  to  protect  the  estate.  Besides,  if  the  mort- 
gage is  given  with  the  delivery  of  the  conveyance,  the  administrator 
would  have  the  further  remedy  of  suing  for  the  land,  as  the  legal 
title  is  still  in  the  estate. 

Presumption  That  Terms  Are  Complied  With. 

This  presumption  is  applied  after  great  lapse  of  time.  Weems 
vs.  Masterson,  80  T.,  56,  citing  Mills  vs.  Alexander,  21  T.,  64; 
Sypert  vs.  McCowen,  28  T.,  636 ;  Santana  Live  Stock  &  Land  Co. 
vs.  Pendleton,  81  Fed.,  791;  White  vs.  Jones,  67  T.,  638;  Baker  vs. 
Coe,  2a  T.,  436 ;  see  Riley  vs.  Pool,  24  S.  W.  R.,  86 ;  Perry  vs. 
Blakey,  23  S.  W.  R.,  804;  Guilford  vs.  Love,  49  T.,  716;  McNally 
vs.  Haynes,  59  T.,  583;  Tom  vs.  Sayers,  64  T.,  339;  Louder  vs. 
Schluter,  78  T.,  106 ;  Saul  vs.  Frame,  3  T.  C.  A.,  596 ;  Grant  vs. 
Hill,  29  S.  W.  R.,  249. 

Under  Act  of  1840.no  confirmation  was  required,  yet  return  of 
sale  must  liave  been  made  in  one  month,  and  this  must  be  shown. 
Cruse  vs.  O'Guin,  106  S.  W.  R.,  757 ;  see  also  Berryman  vs.  Biddle, 
107  S.  W.  R.,  922;  see  6  T.,  371,  559;  42  T.,  314;  43  S.  W.  R., 
317;  44  S.  W.  R.,  1002;  21  S.  W.  R.,  110,  as  to  presumptions. 

Set-Off  hy  Purchaser. 

We  have  seen  that  where  there  are  mutual  debts  and  one  party 
dies  the  other  may  set-off  his  claim  in  an  action  brought  by  the 
administrator.    Smalley  vs.  Trammel,  11  T.,  10.     (See  "Claims.") 

The  rule  seems  to  be  that  where  the  claim  of  the  estate  against 
the  creditors  arises  by  purchase  from  the  administrator,  or  arises 
after  the  death  of  the  testator  or  intestate,  the  creditor  can  not 
plead  set-off  to  a  suit  by  the  administrator,  Hall  vs.  Hall,  11  T., 
526,  553;  Guthrie  vs.  Guthrie,  17  T.,  543;  Atchison  vs.  Smith,  25 
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T.,  228,  because  it  may  embarrass  the  administrator  in  the  settle- 
ment of  the  claims  of  the  same  class  or  superior  class  against  the 
estate;  but  tliis  rule  is  subject  to  exceptions,  as  where  a  purchaser 
is  a  sole  creditor  or  the  estate  is  unquestionabl^y  solvent.  Id. ;  Dick- 
erson  vs.  McDermott,  13  T.,  252;  see  Wright  vs.  Heffner,  57  T., 
524.     (See  "Claims  Accruing  After  Death.") 

However,  this  is  only  a  rule  of  privilege.  The  administrator 
may  permit  the  set-off,  and  the  fact  that  he  conveys  the  land  to 
pay  a  debt  due  by  the  estate  would  not  make  the  deed  void.  Perry 
vs.  Blakey,  23  S.  W.  R.,  804;  see  Heirs  of  D.  E.  Bartley  vs.  Harris, 
70  T.,  181.  This  is  true  whether  the  estate  be  solvent  or  insolvent, 
and  other  creditors  are  hindered  or  delayed.  The  administrator 
and  his  bond  become  liable  for  whatever  deficiencv  is  created  by 
permitting  the  set-off.  Floyd  vs.  Rust,  58  T.,  508 ;  Sypert  vs.  Mc- 
Cowen,  28  T.,  639;  Giddings  vs.  Steele,  28  T.,  734. 

The  claim  to  be  set-off  must  be  allowed  and  approved,  and  in 
effect  be  a  judgment  against  the  estate. 

Where  the  administrator  permits  the  set-off,  the  creditor  pur- 
chasing must  pay  the  commissions  due  the  administrator  upon  the 
amount  of  the  sale.  This  can  not  be  charged  against  the  estate. 
Claridge  vs.  Lovenburg,  26  S.  W.  R.,  324. 


298  SALES  BY  ADMINISTRATOR. 


CHAPTER  LXXI. 

DEED  OF  THE  ADAIINISTRATOR. 

We' have  seen  by  Article  2144  upon  compliance  with  the  terms 
of  sale  the  administrator  is  ordered  to  execute  a  conveyance  to  the 
purchaser. 

By  Article  2146,  where  the  sale  has  been  confirmed  upon  com- 
pliance with  the  terms  by  the  purchaser,  the  executor  or  adminis- 
trator shall  execute  a  conveyance,  etc. 

By  Article  2147  it  is  provided  that  if  the  property  sold  be  real 
estate  the  conveyance  shall  be  by  deed,  which  shall  recite  the  decree 
of  the  court  confirming  the  sale  and  ordering  the  conveyance  to  be 
made,  and  such  conveyance  shall  vest  the  right  and  title  that  the 
testator  or  intestate  had  in  such  real  estate  in  the  purchaser,  and 
shall  be  prima  facie  evidence  that  all  the  requirements  of  the  law 
have  been  complied  with  in  making  such  sale. 

By  Article  2148  no  deed  shall  be  executed  and  delivered  to  the 
purchaser  until  the  terms  of  the  sale  shall  have  been  complied  with. 
That  no  conveyance  of  real  estate  shall  be  made  until  the  purchaser 
complies  with  the  terms  of  sale  seems  to  be  mandator}',  but  the 
subsequent  Article  2149,  providing  that  should  the  deed  be  deliv- 
ered without  the  purchaser  having  complied  with  the  terms  of  sale, 
that  such  executor  or  administrator  shall  become  personally  respon- 
sible for  the  full  amount  of  such  sale,  contemplates  that  the  con- 
veyance so  made  conveys  the  title  to  the  purchaser.  Perry  vs. 
Blakey,  23  S.  W.  R.,  807.  Administrator  may.  after  office  expired 
execute  the  deed.  Bartlett  vs.  Cocke,  15  T.,  477;  see  3  T.,  478; 
18  T.,.99. 

Deed  Not  EssentM. 

The  execution  of  a  deed  is  only  the  formal  evidence  of  title 
vested  by  the  decree  of  confirmation.  Rock  vs.  Heald,  27  T.,  523 ; 
Erhart  vs.  Bass,  54  T.,  90;  Bartlett  vs.  Cocke,  15  T.,  477;  Wh'it- 
aker  vs.  Thayer,  86  S.  W.  R.,  364.  However,  until  made  the 
perfect  legal  title  does  not  pass,  Sypert  vs.  ^fcCowen,  28  T.,  638 ; 
but  the  order  of  sale,  sale  and  confirmation  create  the  superior 
equitable  title  upon  which  the  purchaser  may  recover  the  land. 


RECITALS  IN  ADMINISTRATOR'S  DEED.  299 

.  McBee  vs.  Johnson,  45  T.,  643;  Bartlett  vs.  Cocke,  15  T.,  471; 
27  T.,  80 ;  28  T.,  638 ;  48  T.,  408 ;  44  S.  W.  R.,  1027. 

RecitcUs  In, 

The  deed  need  not  recite  the  proceeding,  but  by  Article  2147 
must  recite  the  decree,  Jones  vs.  Taylor,  7  T.,  243;  Bartlett  vs. 
Cocke,  15  T.,  478 ;  Rindge  vs.  Olliphint,  62  T.,  686 ;  but  the  deed 
is  not  void  if  it  does  not  recite  the  decree,  and  it  will  have  the 
effect  of  a  conveyance  when  the  necessary  preliminary  proceedings 
are  shown  up  to  sale.  El  Paso  vs.  Dearborn  Bank,  74  S.  W.  R.,  23. 
The  recitals  in  an  administrator's  deed  to  land  sold  are  prima  facie 
evidence  of  nothing  more  than  the  sale,  and  the  time,  place,  man- 
ner and  notice  of  sale.  There  is  a  distinction  here  drawn  between 
the  power  and  the  regularity,  and  recitals  which  purport  to  show 
the  power  must  be  proven  independent  of  the  deed.  Tucker  vs. 
Murphy,  66  T.,  355;  Terrell  vs.  Martin,  64  T.,  121-126;  Jones 
vs.  Taylor,  7  T.,  240;  House  vs.  Brent,  69  T.,  30;  Barsley  vs.  Har- 
ris,  70  T.,  183;  Riley  vs.  Pool,  24  S.  W.  R.,  86;  White  vs.  Jones, 
67  T.,  640;  Bartley  vs.  Harris,  70  T.,  182. 

In  the  absence  of  proof  that  the  grantee  in  an  executor's  deed 
has  a  contract  with  the  testator,  the  recitals  of  it  in  a  deed  would 
not  be  proof  of  that  fact.    League  vs.  Williamson,  77  S.  W.  R.,  435. 

Of  course  after  long  lapse  of  time  and  destruction  of  the  records, 
or  if  they  are  otherwise  inaccessible,  the  rule  is  not  strictly  en- 
forced, and  the  power  to  execute  the  deed  will  be  presumed.  This 
presumption  arises,  however,  when  there  are  no  records,  or  the 
records  are  silent,  but  not  when  a  want  of  power  affirmatively  ap- 
pears. Tucker  vs.  Murphy,  66  T.,  359 ;  Page  vs.  Pishback,  31  S.  W. 
R.,  425;  38  S.  W.  R.,  375;  Perry  vs.  Blakey,  47  S.  W.  R.,  846; 
Williams  vs.  Cessna,  95  S.  W.  R.,  1106.  Recitals  are  sufficient  to 
show  that  the  deed  was  made  an  order  of  court,  the  records  having 
been  burned  and  the  deed  being  ancient.  Williams  vs.  Cessna,  95 
S.  W.  R.,  1109;  White  vs.  Jones,  67  T.,  638. 

Where  the  administrator's  deed  is  made  in  pursuance  of  a  bond 
.  for  title  then  the  recitals  are  prima  facie  evidence  of  title  and  the 
power  to  make  the  deed,  but  this  is  by  force  of  the  statute,  Article 
2151  et  seq.,  as  we  shall  hereafter  see.  Dutton  vs.  Wright,  85 
S.  W.  R.,  1025;  Hughes  vs.  Wright,  97  S.  W.  R.,  525;  see  48  S.  W. 
R.,  781. 
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Description  In, 

The  rule  is  that  the  description  should  be  sufficiently  definite  to 
enable  bidders  to  ascertain,  without  unreasonable  trouble,  the  land 
sold.  Hermann  vs.  Likens,  90  T.,  454;  McManus  vs.  Orkney,  91 
T.,  31;  Smith  vs.  Clay,  57  S.  W.  R.,  75;  Boslet  vs.  Thomas,  80 
S.  W.  R.,  115;  Harris  vs.  Dunn,  45  S.  W.  R.,  731;  Focke  vs. 
Garcia,  41  S.  W.  R.,  187;  Xalteyer  vs.  Wipff,  49  S.  W.  R.,  1055. 

The  certainty  required  is  such  that  by  the  use  of  evidence 
aliunde  applied  to  the  property  conveyed  would  identify  it.  91  T., 
33 ;  90  T.,  468 ;  see  Murphy  vs.  Williams,  56  S.  W.  R.,  696 ;  Taf . 
finder  vs.  Merrell,  65  S.  W.  R.,  179;  Aldridge  vs.  Pardee,  60  S.  W. 
R.,  793 ;  61  S.  W.  R.,  134.  South  half  of  a  league  held  sufficient 
in  Pendleton  vs.  Shaw,  44  S.  W.  R.,  1002.  Also  three  hundred  and 
twenty  acres  located  as  headright,  etc.,  held  sufficient  in  Buchanan 
vs.  Park,  36  S.  W.  R.,  807;  see  Collins  vs.  Ball,  82  T.,  266;  22 
S.  W.  R.,  293;  23  S.  W.  R.,  742;  44  S.  W.  R.,  1002;  21  S.  W. 
R.,  623. 

Description  Not  Sufficient. 

A  sale  of  eighteen  hundred  acres  of  a  certain  league  and  labor  of 
land  being  upper  part  of  a  survey  situated  on  Pecan  Creek  w^as 
held  void  for  uncertainty.  Harris  vs.  Shafer,  23  S.  W.  R.,  979; 
Wofford  vs.  McKinna,  23  T.,  45 ;  Wooters  vs.  Arledge,  54  T.,  397 ; 
Donnebaum  vs.  Tinsley,  54  T.,  365;  AUday  vs.  Whitaker,  66  T., 
671 ;  Gorham  vs.  Settegast,  98  S.  W .  R.,  665. 

It  is  no  objection  to  the  administrator's  deed  that  the  original 
inventory  did  not  contain  the  land  conveyed.  Jamison  vs.  Dooley, 
79  S.  W.  R.,  92;  14  S.  W.  R.,  245,  568.  The  description  can  be 
aided  by  the  record.  Hermann  vs.  Likens,  90  T.,  452;  Barton  vs. 
Davidson,  45  S.  W.  R.,  401;  Taffinder  vs.  Merrell,  65  S.  W.  R., 
179;  Hitchler  vs.  Boyles,  51  S.  W.  R.,  651;  French  vs.  McCready, 
57  S.  W.  R.,  896;  Perry  vs.  Blakey,  23  S.  W.  R.,  903.  So  the 
purchaser's  title  is  not  aflPected  by  insufficient  description.  McBee 
vs.  Johnson,  45  T.,  643. 

Administrator's  Deed  Passes  Title. 

Administrator's  deed  passes  title  to  whatever  title  the  estate  has, 
Xesbitt  vs.  Richardson,  14  T.,  660,  and  consequently  the  interest 
of  the  heirs.  And,  as  we  have  seen,  in  discussing  bona  fide  pur- 
chasers the  party  so  purchasing  acquires  the  apparent  title  of  the 
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estate,  free  from  equities,  secret  trusts  and  unrecorded  conveyances 
of  the  intestate  or  testator  executed  in  his  lifetime,  and  of  which 
the  purchaser  had  no  notice.  (See  "13ona  Fide  Purchasers.'*) 
Lumpkin  vs.  Adams,  74  T.,  97. 

As  said  before,  the  grantee  gets  no  title  under  a  void  grant  of 
administration.  Withers  vs.  Patterson,  27  T.,  501 ;  Paul  vs.  Willis, 
69  T.,  266 ;  or  where  the  owner  was  living  when  sold  by  the  admin- 
istrator, Scott  vs.  McNeal,  154  U.  S.,  43;  or  where  the  probate 
court  had  no  jurisdiction.  Stone  vs.  Boon,  73  T.,  554.  Other- 
wise, the  deed,  when  the  sale  is  confirmed,  passes  the  title  of  the 
estate,  only  to  be  set  aside  by  a  direct  attack  and  where  it  would 
be  inequitable  to  allow  it  to  stand  as  a  conveyance.  Sypert  vs.  Mc- 
Cowen,  28  T.,  638. 

Issue  as  to  Authority  to  Make  Deed. 

See  Williams  vs.  Cessna,  95  S.  W.  R.,  1109,  and  Moseley  vs.  Van- 
derstucken,  62  S.  W.  R.,  1103.  An  administrator's  deed  is  not 
sustained  by  presumption  if  no  order  or  confirmation.  Cruse  vs. 
O'Guin,  106  S.  W.  R.,  757. 

Deed  Executed  After  Office  Expires. 

An  administrator  may  make  a  deed  after  the  expiration  of  his 
office,  and  it  will  relate  back.    Bartlett  vs.  Cocke,  15  T.,  478. 

Warranty  in  Deed. 

Warranty  deed  can  not  bind  the  estate.  Lynch  vs.  Baxter,  4  T., 
431;  Able  vs.  Chandler,  12  T.,  SS;  14  T.,  659;  64  S.  w!  R.,  872; 
Dallas  vs.  Club  Co.,  66  S.  W.  R.,  294. 
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CHAPTER  LXXII. 

ATTACKING  ADMINISTRATOR'S  SALES. 

Can  Not  Attack  Colluterally. 

That  the  orders  of  the  probate  court  can  not  be  attacked  collat- 
erally has  been  frequently  stated  and  illustrated,  and  the  same  rule 
of  law  applies  to  administrator's  sales  under  an  order  of  court, 
however  erroneous  they  might  be.  It  is  simply  a  question  of  power, 
and  the  manner  of  the  exercise  of  that  power  that  is  considered 
in  a  collateral  attack.  A  probate  court  can  not  order  the  sale  of  a 
homestead  to  pay  debts,  as  there  would  be  a  want  of  power ;  no  title 
could  pass,  and  this  fact  may  be  set  up  whenever  the  issue  of  title 
arises,  Dignowity  vs.  Baumblatt,  85  S.  W.  R.,  834;  Childers  vs. 
'  Henderson,  76  T.,  664;  Paul  vs.  Willis,  69  T.,  261;  Harris  vs. 
Brower,  22  T.,  759;  but  in  sales  of  property  of  the  estate  within 
the  jurisdiction  of  the  court,  and  made  in  due  course  of  adminis- 
tration, every  presumption  obtains  in  behalf  of  the  sale  in  the 
absence  of  anything  appearing  in  the  record  showing  a  want  of 
jurisdiction.  The  conflict  of  the  earlier  cases  was  settled  in  Alex- 
ander vs.  Maverick,  18  T.,  179;  Withers  vs.  Patterson,  27  T.,  491, 
and  Guilford  vs.  Love,  49  T.,  735;  Martin  vs.  Robinson,  67  T.,  368; 
Murchison  vs.  White,  54  T.,  78.  A  collateral  attack  can  only  be 
made  where  it  affirmatively  appears  that  the  facts  essential  to  juris- 
diction did  not  in  fact  exist.  Hardy  vs.  Beaty,  84  T.,  567 ;  Lawler 
vs.  White,  27  T.,  253 ;  Dickson  vs.  Moore,  30  S.  W.  R.,  79 ;  Staf- 
ford vs.  Harris,  82  T.,  184;  Crawford  vs.  McDonald,  88  T..  631; 
49  S.  W.  R.,  717;  103  S.  W.  R.,  665;  94  S.  W.  R.,  347. 

Fraud  in  the  Administrator's  Sales. 

We  have  discussed  fraudulent  representations  by  administrators^ 
etc.,  as  to  the  property  sold,  and  their  effect  upon  the  purchaser, 
to  which  reference  is  made  for  authorities;  and  in  speaking  of  the 
original  jurisdiction  of  the  district  courts  we  have  seen  that  through 
their  equity  powers  parties  interested  may  invoke  their  jurisdic- 
tion to  arrest  from  fraudulent  combinations  the  proper  adminis- 
tration of  the  estate,  as  in  cases  where  an  administrator,  executor 
or  guardian  becomes  involved  in  a  fraudulent  effort  to  deprive  in- 
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terested  parties  of  their  rights  in  an  estate,  whether  attempted 
through  sales  or  otherwise. 

Pursuing  further  the  impeaching  sales  for  fraudulent  collusion 
between  administrators  and  purchasers,  we  see  presumptions 
indulged  in  to  sustain  probate  sales  can  not  be  invoked  when  the 
sale  is  attacked  directly  for  fraud,  Hemdon  vs.  Kuykendall,  58 
T.,  341,  342;  French  vs.  Edmonson,  9  T.,  511-512;  Alexander  vs. 
Maverick,  18  T.,  180;  Menefee  vs.  Hamilton,  32  T.,  574,  but  fraud 
is  not  established  by  circumstances  merely  tending  to  show  fraud. 
40  S.  W.  R.,  321;  Kellum  vs.  Smith,  18  T.,  836,  849;  Johnson  vs. 
Richardson,  52  T.,  481.  However,  fraud  may  be  proved  by  circum- 
stantial evidence.  Weiss  vs.  Olliver,  7  S.  W.  R.,  50.  When  can- 
celed for  fraud,  the  property  falls  back  to  the  estate.  Giddings 
vs.  Steele,  28  T.,  748 ;  66  T.,  709 ;  Smart  vs.  Panther,  95  S.  W.  R., 
680.  Fisher  vs.  Wood,  65  T.,  205.  (See  "P]xceptions  to  Petition 
and  Necessary  Allegations.") 

Who  May  Impeach  Sale. 

Only  legal  representatives,  heirs,  devisees  or  creditors  can  im- 
.  peach  the  administrator's  deed  for  fraudulent  combinations  of  this 
character;  as  to  other  persons  it  is  valid.  Pearson  vs.  Burdett, 
26  T.,  157;  Rutherford  vs.  Stamper,  60  T.,  450;  Giddings  vs.  Steele, 
28  T.,  735;  18  T.,  736;  Kleinecke  vs.  Woodward,  42  T.,  311;  Stark 
vs.  Seale,  59  T.,  1 ;  Roy  vs.  Whitaker,  50  S.  W.  R.,  491 ;  12  T.,  288 ; 
51  T.,  26 ;  66  T.,  710;  76  T.,  62.  In  case  of  fraud  the  county  court 
may  review  its  action  after  the  close  of  term.  Heath  vs.  Lane,  62 
T.,  685.  A  purchaser  from  an  heir  has  the  right  to  set  aside  a  sale 
for  debts  wrongfully  allowed.    Smart  vs.  Panther,  95  S.  W.  R.,  679. 

Where  Set  Aside. 

We  have  seen  the  power  of  the  district  court  to  arrest  and  set 
aside  a  fraudulent  combination  and  restore  the  property  to  the 
estate,  but  the  question  arises,  how  far  a  probate  court  can  set 
aside  its  decrees  and  cancel  a  sale  made  after  the  term  has  expired 
in  which  the  judgment  was  entered. 

In  Ruenbuhl  vs.  Heffron,  38  S.  W.  R.,  1030,  the  question  was 
presented  and  it  was  held  that  in  common  with  all  other  courts 
they  had  the  power  to  set  aside  after  the  term  any  orders  or  judg- 
ment or  orders  entered  without  jurisdiction  or  procured  by  fraud, 
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Fortson  vs.  Alford,  62  T.,  581;  Hicks  vs.  Olliver,  78  T.,  233; 
Heath  vs.  Lane,  62  T.,  694;  Hirshfield  vs.  Brown,  30  S.  W.  R., 
964;  Crawford  vs.  McDonald,  88  T.,  631;  or  may  revoke  a  will. 
62  T.,  694;  Franks  vs.  Chapman,  60  T.,  48.  Otherwise  its  decisions 
can  only  be  revised  by  appellate  proceedings.  Heath  vs.  Lane, 
62  T.,  694. 

Mtcst  Be  Direct  Attack, 

The  deed  is  only  impeachable  by  direct  proceeding,  Lynne  vs. 
Sanford,  82  T.,  64;  Capt  vs.  Stubbs,  68  T.,  224;  Johnson  vs. 
Eichardson,  52  T.,  481;  Rutherford  vs.  Stamper,  60  T.,  450; 
Murchison  vs.  White,  54  T.,  85;  Mikeska  vs.  Blum,  63  T.,  47; 
Buchanan  vs.  Bilyer,  64  T.,  593 ;  McCampbell  vs.  Dewit,  40  S.  W. 
R.,  321;  Bauman  vs.  Chambers,  42  S.  W.  R.,  567;  McCown  vs. 
Foster,  33  T.,  246 ;  Grant  vs.  Hill,  30  S.  W.  R.,  955 ;  29  S.  W.  R., 
250;  Heidenheimer  vs.  Loving,  26  S.  W.  R.,  102;  Crawford  vs. 
McDonald,  33  S.  W.  R.,  325;  64  T.,  590;  and  must  be  brought 
within  four  years.  McCampbell  vs.  Durst,  40  S.  W.  R.,  321 ;  Rev. 
Stats.,  Art.  3358;  Stewart  vs.  Robbins,  65  S.  W.  R.,  903;  but  see 
Heidenheimer  vs.  Loving,  26  S.  W.  R.,  102,  holding  that  a  bill  of 
review  must  be  brought  within  two  years,  25  S.  W.  R.,  100,  but 
seems  to  conclude  that  Article  3358  would  apply.  See  53  S.  W.  R., 
363;  1  Posey  U.  C,  638.     (See  "Limitation  to  Suits  on  Bonds.") 

What  Is  Direct  Attackf 

Any  suit  brought  directly  to  set  aside  the  deed  on  the  ground  of 
fraud  is  a  direct  attack.  McCampbell  vs.  Durst,  73  T.,  420; 
Stephens  vs.  Hewitt,  54  S.  W.  R.,  302;  McMurray  vs.  McMurray, 
67  T.,  66o ;  35  S.  W.  R.,  325 ;  Crawford  vs.  McDonald,  88  T.,  630. 
So  an  attack  by  bill  of  review  or  by  appeal  or  error  is  a  direct 
attack,  Murchison  vs.  White,  54  T.,  86 ;  Kleinecke  vs.  W^ood,  42 
T..  311;  Rev.  Stats.,  Art.  2255;  Miller  vs.  Miller,  53  S.  W.  R.,  364; 
Graham  vs.  Eastland  Co.,  50  S.  W.  R.,  580 ;  or  by  injunction. 

By  Article  332,  Rev.  Stats.,  any  person  interested  in  an  estate 
may  revise  the  proceedings  within  two  years  by  certiorari,  which 
has  been  held  to  bo  a  direct  attack  and  collateral.  Kalteyer  vs. 
Wipff,  49  S.  W.  R.,  1055;  92  T.,  679;  Herndon  vs.  Kuykendall,  58 
T.,  341-342.  Whore  party  filed  bill  to  prevent  sale  to  pay  barred 
debt,  it  was  held  a  direct  attack.  Smart  vs.  Panther,  95  S.  W.  R., 
679.     Proceeding  to  set  aside  a  sale  under  judgment  is  not  a 
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direct  attack  on  the  judgment.    Bean  vs.  Brownwood,  44  S.  W.  B., 
873;  see  55  S.  W.  R.,  502;  61  S.  W.  R.,  543. 

Though  Not  Set  Aside  May  Charge  Fraudulent  Grantee  as  Trustee. 

A  purchaser  obtaining  property  through  fraud  may  be  charged 
as  a  trustee,  though  the  deed  be  not  set  aside. 

In  Rutherford  vs.  Stamper,  60  T.,  450,  it  was  held  that  in  an 
action  to  try  title  in  common  form,  with  no  averments  invoking 
the  equity  powers  of  the  court,  a  sale  made  by  an  administrator 
could  not  be  set  aside  because  he  was  the  purchaser,  though  for- 
bidden to  purchase  the  property  of  the  estate;  but  it  does  not  fol- 
low that  upon  proper  averments  setting  up  this  fact  that  the  court 
will  not  hold  the  purchaser  as  trustee  for  those  entitled  to  it,  while 
it  leaves  the  legal  title  standing  as  fixed  by  the  orders  of  the  pro- 
bate court.  A  court  of  equity  has  this  power,  whatever  may  be  the 
methods  by  which  the  fraudulent  purchase  wae  accomplished, 
Fisher  vs.  Wood,  65  T.,  205,  and  notwithstanding  a  similar  power 
may  exist  in  the  probate  court.    Id. 

In  Martin  vs.  Robinson,  67  T.,  369,  where  the  claims  upon 
which  the  land  was  sold  were  fraudulent,  and  the  land  was  pur- 
chased by  the  owner  of  the  claims,  it  was  held  that  a  court  of 
equity  by  an  independent  proceeding  could  act  directly  on  the  pur- 
chaser to  prevent  him  from  reaping  the  benefit  of  his  fraud,  while 
the  apparent  title  remained  in  him.  Id.,  381,  citing  Poor  vs.  Boyer, 
12  T.,  449,  and  George  vs.  Watson,  19  T.,  369 ;  McCampbell  vs. 
Durst,  73  T.,  420 ;  Storer  vs.  Lane,  20  S.  W.  R.,  854. 

We  have,  then,  conceding  the  validity  of  the  judgment  and  the 
sale  thereunder  by  a  probate  court,  that  a  suit  may  be  filed,  and 
under  proper  allegations  in  the  petition  a  trust  may  be  charged  in 
favor  of  the  plaintiff  and  the  property  through  this  method  re- 
stored to  the  true  owners.  Id. ;  Heidenheimer  vs.  Loving,  26  S.  W. 
R.,  102;  McCampbell  vs.  Durst,  40  8.  W.  R.,  321;  Bauman  vs. 
Chambers,  42  S.  W.  R.,  567. 

When  the  Purchaser  May  Recover  the  Purchase  Money. 

An  estate  can  not  derive  an  unjust  and  unconscientious  advan- 
tage to  the  injury  of  those  with  whom  its  legal  representative  con- 
tracts, by  means  of  his  unauthorized  or  fraudulent  conduct.  It 
may  be  true,  as  we  have  seen,  in  applying  the  doctrine  of  caveat 
emptor,  where  the  administrator  and  purchaser  are  acting  on  facts 
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equally  known  to  both,  that  the  statement  that  the  estate  had  a 
good  title  when  it  did  not,  would  not  be  a  defense  to  a  suit  for  the 
purchase  money,  Walton  vs.  Eeager,  20  T.,  104;  25  T.  Supp.,  451; 
45  T.,  620;  15  T.,  477;  19  T.,  166;  but  equity  in  case  of  fraud  or 
mistake,  which  would  make  it  inequitable  to  enforce,  the  rule  will 
grant  the'  relief  to  a  purchaser.  Medlin  vs.  Wilkins,  60  T.,  417. 
Thus,  where  he  is  induced  to  make  the  purchase  relying  on  the 
statements  of  the  administrator,  which  were  material  and  false,  he 
may  cancel  the  trade  and  recover  the  purchase  money.  Altgelt  vs. 
Mernitz,  83  S.  W.  B.,  894;  17  T.,  282.  (See  "Kepresentation  by 
Administrators.^^)  Again,  if  the  sale  be  void,  as  under  a  mortgage 
executed  without  authority,  and  the  money  paid  cancels  the  debt  of 
the  estate,  the  sale  can  not  be  set  aside  until  the  purchase  money 
is  repaid  or  tendered.  Smithwick  vs.  Kelley,  79  T.,  565 ;  Stephen- 
son vs.  Marsalis,  33  S.  W.  K.,  387 ;  see  15  T.,  46. 

Thus,  in  Mayes  vs.  Blanton,  67  T.,  245,  where  the  executor  had 
no  power  to  sell,  it  was  shown  that  the  purchase  money  went  to 
pay  the  debts  of  the  estate  and  the  purchase  was  in  good  faith,  it 
was  held  that  the  purchaser  was  entitled  to  recover  the  money,  in 
so  far  as  the  same  was  applied  to  the  debts  or  the  beneficiaries  of 
the  estate.  Howard  vs.  North,  5  T.,  315,  316;  Walker  vs.  Lober, 
45  T.,  538;  Hemdon  vs.  Rice,  21  T.,  456;  McManus  vs.  Orkney, 
39  S.  W.  B.,  618 ;  French  vs.  Grenet,  27  T.,  282 ;  Northcraft  vs. 
Olliver,  74  T.,  167;  Halsey  vs.  Jones,  86  T.,  491. 

Void  Sales. 

We  have  already  discussed  void  and  voidable  orders  of  sale  of 
probate  courts,  to  which  reference  is  hereby  made  for  authority 
affecting  probate  sales. 

It  is  a  self-evident  proposition  that  the  sale  is  void  when  the 
court  had  no  jurisdiction  of  the  subject  matter.  (See  *^oid 
Orders  of  Sale  and  Authorities.")  But  there  are  other  conditions 
under  which  probate  sales  have  been  declared  void,  as  where  the 
power  to  sell  has  been  improperly  exercised.  Thus  sales  under 
orders  entered  in  vacation,  Hunton  vs.  Nichols,  555  T.,  224,  based 
upon  the  rule  that  a  court  can  not  adjudicate  the  rights  of  litigants 
except  at  the  time  and  place  prescribed  by  law;  or  a  sale  under 
the  (Hrder  of  a  probate  judge  whose  interest  in  the  estate  is  apparent. 
Banks  vs.  Bennett,  62  T.,  279 ;  35  S.  W.  B.,  196 ;  25  S.  W.  B.,  989 ; 
or  a  sale  without  an  order.    Bull  vs.  Collins,  5  S.  W.  B.,  622.    In 
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trying  title  it  must  be  produced  or  its  absence  accounted  for.  Riley 
vs.  Pool,  5  T.  C.  A.,  346.  So  a  second  sale  of  the  same  property 
by  the  probate  court  is  void,  as  the  court  exhausts  its  power  by  the 
first  sale  if  it  be  regular,  and  there  can  not  be  a  bona  fide  purchaser 
at  a  second  sale.  Brockenborough  vs.  Melton,  55  T.,  506 ;  Lindsley 
vs.  Jaffray,  55  T.,  636;  Hurt  vs.  Horton,  12  T.,  285;  Alexander 
vs.  Maverick,  18  T.,  198.  So  a  sale  by  the  probate  court  of  the 
estate  of  a  living  person.    Alexander  vs.  Maverick,  18  T.,  196,  197. 

A  conveyance  of  land  to  an  attorney  for  a  fee  is  void,  Teal  vs. 
Terrell,  48  T.,  507,  and  it  is  not  validated  by  the  approval  of  the 
court.  An  administrator's  sale  of  property,  which  had  been  sold 
in  the  lifetime  of  the  intestate  and  the  money  paid  and  not  in- 
ventoried, and  the  vendee  no  party  to  the  proceedings  ordering  the 
sale,  conveys  no  title.  Miller  vs.  Rodgers,  49  T.,  398,  413.  (See 
*^ona  Fide  Purchasers.^')  A  sale  by  a  temporary  administrator 
without  a  special  authority  is  void.  Dull  vs.  Drake,  68  T.,  207.  A 
sale  does  not  convey  an  interest  inconsistent  with  an  interest  rec- 
ognized by  previous  orders.     Guilford  vs.  Love,  49  T.,  715. 

The  order  of  sale  must  be  produced  or  accounted  for^  or  the  sale 
is  void.  5  T.  C.  A.,  347 ;  24  S.  W.  R.,  86.  The  sale  is  void  if  not 
authorized.    Matula  vs.  Preytag,  107  S.  W.  R.,  536. 


308  SALES  BY  HEIRS. 


CHAPTER  LXXIII. 

SALE    BT    HEIRS. 

When  Title  Passes  by  Estoppel. 

A  suit  by  the  heirs  for  the  purchase  money  ratifies  a  sale,  though 
it  may  have  been  set  aside.  So  the  application  of  the  heirs  to  sell. 
Stafford  vs.  Harris,  82  T.,  184;  Berger  vs.  Reeves,  24  S.  W.  R., 
528.  So  a  suit  by  an  administrator  for  the  purchase  money  estops 
him  from  denying  the  sale.  Miller  vs.  Anders,  51  S.  W.  R.,  897. 
So  receiving  the  purchase  money.    Peters  vs.  Caton,  6  T.,  554. 

Sale  by  Heirs. 

The  law  casts  the  title  on  the  heirs  of  the  testator  or  intestate, 
which  they  may  sell,  but  where  the  estate  is  being  administered, 
or  where  administration  may  be  granted,  such  sale  can  not  affect 
the  right  of  the  probate  court  to  order  a  sale  of  the  properties  of 
the  estate  if  the  same  is  necessary  for  its  proper  administration. 
Cooper  vs.  Loughlin,  75  T.,  52g ;  Blum  vs.  McDonald,  92  T.,  608 ; 
107  S.  W.  R.,  537. 

Having  in  view  this  exception,  the  heir  may  sell  his  interest  in 
the  estate,  and  one  purchasing  may  hold  the  title  as  a  bona  fide 
purchaser,  even  though  the  ancestor  may  have  parted  with  the  title, 
if  the  ancestors  grantee  did  not  have  his  deed  recorded ;  in  a  word, 
the  grantee  of  the  heirs  may  avail  himself  of  the  laws  of  registra- 
tion, whether  deed  or  will,  Slayton  vs.  Singleton,  72  T.,  212; 
Rutherford  vs.  Stamper,  60  T.,  447;  Holmes  vs.  Johns,  56  T.,  53; 
Zimpelman  vs.  Robb,  53  T.,  282 ;  Delk  vs.  Punchard,  64  T.,  364 ; 
Chubb  vs.  Johnson,  11  T.,  469;  Myer  vs.  Hale,  23  S.  W.  R.,  993; 
Thomas  vs.  Fraser,  60  T.,  263 ;  47  T.,  459 ;  Branch  vs.  Weiss,  57 
S.  W.  R.,  903 ;  Vaughn  vs.  Greer,  38  T.,  531 ;  but  there  can  be  no 
bona  fide  purchaser  from  an  heir  to  affect  the  interest  of  other 
heirs.    Johns  vs.  Northcut,  49  T.,  457. 

Again,  where  an  administrator's  sale  is  made  at  the  request  of 
the  heirs,  the  title  will  pass  to  the  purchaser  by  estoppel  and  they 
can  not  attack  the  sale.  Whitaker  vs.  Thayer,  86  S.  W.  R.,  366 ; 
Halbert  vs.  Carroll,  25  S.  W.  R.,  1102;  Stephenson  vs.  Marsalis, 
33  S.  W.  R.,  387;  Dalton  vs.  Rust,  22  T.,  152;  Murphy  vs.  Sisters, 
97  S.  W.  R.,  135 ;  51  T.,  23 ;  43  T.,  1,86,  196. 
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In  Bergen  vs.  Beeres,  24  S.  W.  R.,  528,  where  the  heirs  acted 
as  commissioners  in  selling  land  they  are  estopped  from  setting  up 
the  title. 

Sale  of  Expectancy. 

One  who,  by  virtae  of  his  relationship  or  on  supposed  or  pre- 
sumed affection  of  his  ancestor  or  relative,  has  the  hope  of  succes- 
sion to  the  property  of  such  ancestor  or  relative  may  be  said  to  be 
an  'Tieir  expectant,'*  and  in  this  State  has  an  interest  that  may 
be  sold.  Mimo  vs.  Davis,  7  T.,  34.  In  many  of  the  States  the 
consent  of  the  ancestor  or  relative  must  be  obtained,  but  such  is 
not  the  doctrine  in  Texas.  Hale  vs.  Hallon,  90  T.,  427,  436 ;  35 
S.  W.  R.,  849 ;  Wells  vs.  Houston,  57  S.  W.  R.,  598.  It  is  essential, 
for  equity  to  uphold  the  sale,  that  the  sale  was  fair,  and  the  con- 
sideration adequate.  The  same  rule  applies  as  where  a  trustee  pur- 
chases the  trust  estate.  Connelly  vs.  Hammond,  51  T.,  647 ;  Hick- 
man vs.  Stewart,  69  T.,  258. 
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CHAPTER  LXXIV. 

SPECIFIC  PERFORMANCE. 

Lan(Js  of  an  estate  may  be  conveyed  by  an  executor  or  admin- 
istrator where  the  deceased  liad  entered  into  bond  or  written  agree- 
ment to  make  title  thereto  in  his  lifetime,  and  had  died  without 
making  title.  But  it  can  only  be  demanded  by  the  owner  of  the 
bond  or  his  legal  representative  making  written  application  in  the 
court  where  the  estate  is  being  administered,  and  cause  the  executor 
or  administrator  to  be  cited  to  appear  at  a  regular  term  of  the 
court  and  show  cause  why  specific  performance  should  not  be 
granted.  The  bond  or  written  agreement  must  be  filed  with  the 
petition,  or  cause  under  oath  shown  why  it  is  not  filed;  but  the 
substance  of  the  bond  or  agreement  must  be  set  forth  in  the  peti- 
tion.   Bev.  Stats.,  Art.  2151. 

By  Article  2152  the  court  at  a  regular  term  must  hear  the  com- 
plaint and  examine  into  the  evidence,  and  if  it  is  satisfied  that  the 
bond  or  agreement  was  legally  executed  and  the  complainant  has 
a  right  to  demand  performance,  it  shall  enter  a  decree  in  the  min- 
utes of  the  court  ordering  the  executor  or  administrator  to  make 
title  to  the  property,  and  such  property  must  be  fully  described 
in  the  decree. 

By  Article  2153  the  conveyance  shall  recite  the  decree  of  the 
court  and  be  delivered  to  the  grantee,  and  when  delivered  it  shall 
have  the  effect  to  vest  all  the  right  and  title  of  the  deceased  in 
the  person  to  whom  made.  The  deed  shall  be  prima  facie  evidence 
that  the  requirements  of  the  law  have  been  complied  with  in  ob- 
taining the  same. 

We  thus  have  the  authority  and  procedure  by  which  specific  per- 
formance of  contracts  is  enforced  by  probate  courts  after  the  death 
of  the  obligor,  and  these  articles  are  substantially  the  same  as  the 
Acts  of  1848  and  1870. 

This  authority  was  not  granted  to  the  probate  courts  until  1844. 
Harper  vs.  Hall,  30  T.,  154;  Cope  vs.  Blount,  91  S.  W.  R.,  616; 
Houston  vs.  Killough,  80  T.,  296.  So  conveyances  prior  to  1844 
of  this  kind  were  without  jurisdiction ;  but  see  authorities  above  as 
to  the  effect  of  such  a  conveyance  by  one  acting  as  administrator 
after  many  years  have  elapsed  before  the  issue  is  made. 
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In  Peters  vs.  Phillips,  19  T.,  73,  and  earlier  cases  it  was  held 
that  the  jurisdiction  to  enforce  specific  performance  was  special  and 
limited^  and  must  be  pursued  in  the  manner  stated;  that  is,  the 
petition  should  allege  the  facts  to  exist  which  under  the  statute 
are  necessary  to  enforce  the  jurisdiction.  It  is  true  that  there 
should  be  a  bond  or  agreement  in  writing  as  required  by  statute, 
upon  which  to  predicate  the  jurisdiction,  Masterson  vs.  Stevens, 
37  S.  W.  K.,  364;  Davis  vs.  Ragland,  93  S.  W.  K.,  1099;  and  iu 
matter  of  procedure  it  should  not  appear  thai;  specific  performance 
was  enforced  upon  the  application  of  the  administrator  and  the 
proceedings  were  ex  parte,  as  the  statute  contemplates  an  issue,  and 
the  holder  of  the  agreement  should  be  a  party,  Buchanan  vs.  Park, 
36  S.  W.  E.,  807 ;  Booth  vs.  Todd,  8  T.,  138 ;  but  where  the  want 
of  jurisdiction  is  not  apparent,  .j;here  is  no  reason  why  the  same 
presumptions  in  favor  of  the  judgment  of  a  probate  court,  hereto- 
fore frequently  referred  to,  will  not  be  sustained  in  matters  of  this 
kind  if  similar  conditions  exist,  Guilford  vs.  Love,  49  T.,  744; 
Houston  vs.  Killough,  80  T.,  296 ;  Maxson  vs.  Jennings,  48  S.  W. 
R.,  784;  Button  vs.  Wright,  85  S.  W.  R.,  1025;  that  is,  the  judg- 
ment  would  not  be  void  unless  the  record  shows  the  antecedent  facts 
necessary  to  iuvoke  the  jurisdiction.  Id.;  Buchanan  vs.  Park,  36 
S.  W.  R.,  807. 

It  will  be  seen  that  Article  2153  requires  the  deed  to  recite  the 
decree,  and  when  made  in  pursuance  of  the  statute  it  is  prima 
facie  evidence  of  the  vesting  of  the  title  of  the  deceased  in  the 
grantee,  and  that  the  proper  procedure  has  been  taken  to  perform 
the  contract.  This  has  been  held  to  embrace  all  of  the  require- 
ments of  the  law  necessary  to  a  legal  conveyance,  Hughes  vs. 
Wright,  97  S.  W.  R.,  626,  and  it  is  admissible  in  evidence  without 
further  proof  of  it.  The  distinction  must  here  be  drawn  be- 
tween the  recitals  of  an  administrator's  deed  in  sales  of  land  for 
the  payment  of  debts,  which  are  only  prima  facie  evidence  of  the 
sale,  time,  place  and  manner  of  selling  and  notice  of  sale.  Terrell 
vs.  Martin,  64  T.,  121 ;  Rev.  Stats.,  Art.  2147. 

Again,  it  will  be  noticed  that  the  administrator  or  executor  mu«t 
be  cited  to  show  cause,  so  the  proceeding  is  in  rem  and  the  heitm 
are  bound,  if  the  decree  is  otherwise  valid,  without  being  parties 
to  the  procedure,  Owen  vs.  Shaw,  20  T.,  88;  Guilford  vs.  Love, 
49  T.,  133;  Peters  vs.  Phillips,  19  T.,  70;  Tumlinson  vs.  Yoric, 
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20  T.,  694;  Jack  vs.  Cassin,  28  S.  W.  B.,  833;  Lawson  vs.  Kelley, 
83  T.,  457 ;  but  where  the  administration  is  closed,  or  no  necessity 
for  any  administration,  then  specific  performance  may  be  had 
against  the  heirs,  Waldrup  vs.  Jones,  23  T.,  495,  without  suing 
out  administration. 
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CHAPTEB  LXXV. 

SALES  BY  FOREIGN  EXECUTOR. 

*  We  have  discussed  the  rights  and  powers  of  foreign  ad- 
ministrators and  executors  in  Texas,  such  as  the  powers  to 
collect  and  sue  in  the  courts  of  Texas,  and  it  is  seen  that  they 
must  first  obtain  letters  testamentary  or  of  administration  and  give 
bond  as  required  by  law  to  perform  any  official  act.  Davis  vs. 
Phillips,  32  T.,  566,  567 ;  Terrell  vs.  Crane,  55  T.,  82 ;  Hynes  vs. 
Winston,  54  S.  W.  R.,  1069 ;  Mills  vs.  Hemdon,  60  T.,  353.  Let 
us  now  consider  the  right  of  a  foreign  executor  to  sell  and  convey 
real  property  situated  in  Texas. 

We  will  hereafter  in  treating  of  wills  discuss  the  various  statutes 
providing  for  foreign  wills  as  muniments  of  title  in  Texas,  and  it 
seems  to  be  settled  that  where  the  foreign  will  is  duly  registered 
in  the  county  as  provided  in  Articles  5353  and  5355,  and  the  for- 
eign will  disposes  of  the  real  estate  for  specific  purposes,  or  to 
named  persons,  the  will  would  be  a  muniment  of  title  under  the 
laws  of  Texas,  and  can  be  offered  in  evidence  without  further  proof 
of  probate  here,  and  this  has  been  the  rule  of  decision  since  the 
Act  of  March  3,  1887.  Rev.  Stats.,  Art.  5353 ;  Be  Zbranikov  vs. 
Burnett,  31  S.  W.  R.,  71;  Dew  vs.  Dew,  57  S.  W.  R.,  927. 

This  is  true,  then,  when  the  foreign  will  conveys  or  disposes  of 
land,  or  authorizes  the  executor  to  sell  and  convey,  but  if  the  power 
to  sell  and  convey  is  not  given,  and  it  becomes  necessary  to  sell  the 
land  to  pay  debts,  then  the  will  must  be  probated,  and  an  admin- 
istrator appointed  to  sell  under  the  order  of  the  court  in  the  man- 
ner provided  by  the  probate  laws  of  Texas  heretofore  discussed. 
League  vs.  Williamson,  77  S.  W.  R.,  435 ;  Coy  vs.  Gage,  84  S.  W. 
R.,  441 ;  Mills  vs.  Hemdon,  60  T.,  353 ;  Slayton  vs.  Singleton,  72 
T.,  212;  Welder  vs.  McComb,  30  S.  W.  R.,  822;  see  Simpson  vs. 
Foster,  46  T.,  624. 

When  it  is  said  that  the  foreign  will  must  be  probated  here,  it 
is  not  necessary  to  pursue  the  statutes  probating  a  domestic  will, 
but  Article  1909  provides  the  method  of  probating  a  foreign  will 
in  this  State  where  it  has  been  properly  probated  in  any  other 
State,  Territory  or  foreign  country  under  their  several  local  laws. 
A  copy  of  such  will  and  the  probate  thereof,  attested  by  the  clerk 
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of  the  court  in  which  the  will  was  admitted  to  probate,  and  the 
seal  of  the  court  annexed  if  there  be  one^  together  with  a  certificate 
from  the  judge  or  presiding  magistrate  of  such  court  that  said 
attestation  is  in  due  f  orm^  may  be  filed  and  recorded  in  the  court, 
and  shall  have  the  same  force  and  effect  as  the  original  will  if  pro- 
bated in  said  court. 

Personal  Property  Under  Foreign^  Will. 

A  foreign  will  disposing  of  personal  property  situated  in  the 
State  is  competent  evidence  of  title  without  probate  here.  This  is 
based  on  the  fact  that  the  will  would  be  governed  by  the  testator's 
domicile,  and  being  properly  probated  there  was  suflBcient  to  pass 
personalty  wherever  situated.  Hurst  vs.  Mellinger,  73  T.,  188; 
Holman  vs.  Hopkins,  27  T.,  39.  The  foreign  will  may  be  intro- 
duced as  evidence,  if  necessary,  if  a  copy  of  the  order  or  judgment 
admitting  the  will  to  probate  accompanied  the  certified  copy  of  it. 
Green  vs.  Benton,  3  T.  C.  A.,  92 ;  Poole  vs.  Jackson,  66  T.,  382. 
It  is  not  necessary  to  prove  that  it  has  been  probated  according  to 
the  laws  of  the  State,  as  the  certified  copy  of  the  order  with  the 
copy  of  the  will  is  sufficient.    See  Houze  vs.  Houze,  16  T.,  600,  601. 
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CHAPTER  LXXVI. 

EXHIBITS  AND  ACCOUNTING. 

As  said  in  Article  1871,  Bev.  Stats.,  it  is  the  constant  duty  of 
the  probate  judge  to  see  that  executors  and  administrators  perform 
the  duties  enjoined  upon  them  by  law  in  all  matters  pertaining  to 
the  administration  of  estates  under  their  supervision.  There  is  no 
duty,  however,  more  essential  to  the  proper  administration  of  the 
estate  than  the  making  of  exhibits  as  required  by  law,  showing  the 
condition  of  the  estates  in  their  charge.  After  the  inventories  and 
lists  of  claims  have  been  filed,  the  law  demands  an  accounting  from 
that  time  and  to  show  by  specific  exhibits  the  condition  of  the  assets 
and  the  demands  upon  them. 

By  Article  2097  it  is  required  that  at  the  first  regular  term  of 
the  court  after  twelve  months  from  the  original  grant  of  letters  an 
exhibit  shall  be  made  showing  the  claims  against  the  estate  pre- 
sented within  twelve  months,  specifying  which  have  been  allowed, 
which  have  been  rejected,  which  have  been  sued  upon,  and  gen- 
erally set  forth  the  condition  of  the  estate.  As  we  have  heretofore 
seen,  an  administrator  is  not  compelled  to  pay  a  claim  against  the 
estate  prior  to  this  time,  but  if  payments  have  been  made  or  claims 
collected  they  should  be  set  fortii.    Lockhart  vs.  White,  18  T.,  108. 

Parties  interested  may  by  Article  2098  force  the  executor  or  ad- 
ministrator to  make  this  exhibit  if  he  should  fail  to  do  so,  and  it 
may  be  required  by  the  probate  judge  who,  under  Article  1871,  as 
stated  above,  are  required  to  see  that  executors  and  administrators 
perform  their  duties. 

The  main  purpose  of  the  exhibit,  as  shown  by  Article  2099,  is 
to  determine  the  solvency  of  the  estate  and  to  order  the  payment 
of  all  claims  presented,  allowed  and  approved  within  twelve  months, 
if  there  be  funds  to  make  the  payments.  (See  "Payment  of 
Claims.*^) 

Again,  the  statute  provides  that  at  the  third  regular  term  after 
twelve  months  from  the  original  grant  of  letters,  or  at  any  term 
of  the  court  thereafter,  any  one  interested  in  the  estate  may,  upon 
complaint  filed,  cause  the  executor  or  administrator  to  be  cited  to 
make  an  exhibit,  account  for  the  assets  of  the  estate,  and,  in  con- 
nection with  previous  exhibits,  present  the  full  condition  of  the 
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estate  he  represents.  The  exhibit  may  be. made  at  any  time  volun- 
tarily  by  the  administrator  or  executor.    Rev,  Stats.,  Art.  2108. 

By  Article  1875  executors  and  administrators  are  required  to 
make  an  annual  exhibit,  under  oath,  of  the  condition  of  the  estate; 
and  by  Article  1876  all  exhibits  .made  by  executors  and  adminis- 
trators showing  the  conditio^  of  the  estate,  and  an  accounting  of 
the  moneys  received  and  paid  «»t  between  the  granting  of  letters 
and  the  final  exhibit,  are  to  be  filed  with  the  ckrk  unless  other- 
wise disposed  of.  And  where  the  report  is  not  complete  he  may 
be  required  to  make  it  so.    Chifflet  vft.  Willis,  74  T.,  251  . 

The  notice  of  the  filing  of  the  exhibits  must  be  posted  on  the 
courthouse  door  for  twenty  days  before  the  court  can  ^consider 
them,  after  which  time  he  may  pass  upon  them  and  order  approval 
and  have  the  exhibits  recorded  unless  some  one  interested  should 
file  objection  thereto,  when  the  court  must  have  evidence  and  de- 
cide according  to  the  justice  of  the  cause.    Rev.  Stats.,  Art.  1870. 

We  have  thus  grouped  the  statutes  pertaining  to  the  exhibits  and 
annual  accounting  required  of  creditors  and  administrators,  and 
the  duty  of  tlie  court  to  examine  these  exhibits  at  a  regular  term 
of  the  court  after  twenty  days^  notice  of  filing,  and  to  approve  or 
reject.  Rev.  Stats.,  Arts.  1875-1876.  Failure  to  make  these  an- 
nual exhibits  is  a  ground  for  removal.  Rev.  Stats.,  Art.  2027, 
Sec.  5. 

These  exhibits  are  the  detailed  reports  of  how  the  executor  or 
administrator  has  exercised  the  powers  and  performed  the  duties, 
which  have  been  heretofore  discussed.  They  are  required  to  be 
under  oath,  and  should  be  carefully  scrutinized  by  the  court  before 
approval,  w^hether  exceptions  be  taken  to  the  report  or  not.  Rev. 
Stats.,  Art.  1876.  As  seen  by  Article  18i70,  any  person  interested 
in  the  estate  may  except  to  the  report,  or  any  item  thereof,  and  is 
€fli titled  to  any  process  for  witnesses  or  otherwise  necessary  to  a 
fair  and  impartial  hearing  of  the  issues  made.  Rev.  Stats.,  Art. 
1878;  23  T.,  568.  These  exhibits  are  intended  to  show  the  condi- 
tion of  the  estate,  its  means  and  liabilities,  Davenport  vs.  Lawrence, 
19  T.,  319;  Houston  vs.  Mayes,  77  T.,  266,  and  must  be  accom- 
panied with  vouchers  as  evidence  of  his  acts  in  regard  to  all  alleged 
liabilities  of  the  estate,  and  especially  is  this  essential  in  the  exhibit 
of  the  final  account,  as  we  shall  see  hereafter.  Rev.  Stats.,  Art. 
2191,  Sec.  8;  see  Davenport  vs.  LaMrrence,  19  T.,  319;  McShan  vs. 
Ticwis,  76  S.  W.  R.,  616;  Chapman  vs.  Austin,  44  T.,  136;  but  it 
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seems  in  the  absence  of  vouchers  competent  evidence  shall  be  heard. 
Stonebraker  vs.  Friar,  70  T.,  206 ;  Jones  vs.  Parker,  67  T.,  80. 

Approving  Exhibit. 

If  the  exhibit  is  found  to  be  correct  the  court  should  render 
judgment  of  approval  and  order  the  exhibit  to  be  recorded.  Rev. 
Stats.,  Art.  1876.  The  approval  has  the  effect  to  determine  the 
state  of  the  account  in  respect  to  all  the  items  embraced  in  it, 
Williams  vs.  Robinson,  63  T.,  581;  but  the  approval  of  the  court 
of  any  exhibit  prior  to  the  filing  of  the  final  account  is  not  res 
adjudicata,  Ingraham  vs.  Rogers,  2  T.,  467;  Bopp  vs.  Hansford, 
45  S.  W.  R.,  747;  Chapman  vs.  Austin,  44  T.,  136;  McShan  vs. 
Levris,  76  S.  W.  R.,  616;  that  is,  the  approval  would  not  prevent 
a  direct  re-examination  of  discovered  error  before  discharge  in  any 
claim  where  under  the  statute  the  approval  is  not  declared  a  final 
judgment.  Birdwell  vs.  Kaufman,  25  T.,  191;  Thomas  vs.  Hawpe, 
80  S.  W.  R.,  131;  Walker  vs.  Kerr,  27  S.  W.  R.,  301,  302;  James 
vs.  Craighead,  69  S.  W.  R.,  241 ;  Sabrinos  vs.  Chamberlain,  76  T., 
624;  10  T.,  525;  11  T.,  675-677. 
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CHAPTER  LXXVII. 

FINAL    SETTLEMENTS. 

Final  settlements  may  be  required  of  administrators  or  executors 
under  Articles  2017-2019,  where  the  estate  is  withdrawn  from  ad- 
ministration, Houston  vs.  Mayes,  77  T.,  266;  or  under  Articles 
2030  to  2036,  providing  for  the  resignation  of  these  oflBcers.  In- 
graham  vs.  Maynard,  6  T.,  32.  These  statutes  state  specifically 
how  the  settlement  is  to  be  made  before  these  officers  are  discharged, 
but  they  have  already  been  discussed.  We  have  now  reached  a 
point  where  the  assets  have  been  collected,  and  the  debts  paid,  or 
paid  as  far  as  the  assets  permitted,  and  the  duty  devolves  upon 
the  executor  or  administrator  to  present  his  accoimt  for  final  set- 
tlement, preparatory  to  distributing  the  estate,  if  any,  and  then 
being  discharged  from  his  oflBce.  Bev.  Stats.,  Art.  2190 ;  Cobb  vs. 
Speers,  49  S.  W.  B.,  667. 

Time  for  Final  Settlement  Limited,  , 

It  is  said  in  Buchanan  vs.  Wagner,  62  T.,  376,  that  the  object 
of  the  probate  law  is  to  furnish  a  speedy  method  of  settling  estates, 
and  we  find  that  by  Article  1875  the  limit  of  time  in  which  an  estate 
shall  be  kept  open  shall  not  exceed  three  years.  It  provides  that 
executors  and  administrators  shall  make  a  final  settlement  of  the 
estates  they  represent  within  three  years  from  the  time  of  the  grant 
of  letters,  unless  on  satisfactory  showing  under  oath  the  time  is  ex- 
tended; and  by  Article  2027,  Section  6,  it  is  provided  that  a  fail- 
ure to  make  a  final  settlement  in  three  years  is  a  ground  for  im- 
mediate removal. 

Procedure  in  Obtaining  Final  Settlement. 

The  executor  or  administrator  must  present  under  oath  his  final 
account  for  final  settlement.  Bev.  Stats.,  Art.  2190.  The  account 
must  show: 

1.  The  property  that  has  come  to  the  hands  of  the  executor  or 
administrator  belonging  to  the  estate. 

2.  The  disposition  made  of  the  property. 

3.  The  debts  that  have  been  paid. 
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4.  The  debts  and  expenses^  if  any,  still  owing  by  the  estate. 

5.  The  properly  of  the  estate  on  hand,  if  any. 

6.  The  persons  entitled  to  receive  any  portion  of  such  estate, 
giving  residence,  if  known ;  whether  adults  or  minors,  and  if  minors 
the  names  of  their  guardians. 

7.  Any  advancements  that  have  been  made  by  the  executor  or 
administrator  from  the  estate  to  any  of  the  persons  above  set  forth. 

8.  The  account  shall  be  accompanied  with  proper  vouchers  in 
support  of  each  item  thereof,  and  such  account  and  vouchers  shall 
be  filed  with  the  clerk,  either  in  term  time  or  vacation.  Davenport 
vs.  Lawrence,  19  T.,  317.     (See  '"Vouchers.") 

Where  the  administrator  or  executor  has  from  time  to  time  made 
the  exhibits  required  by  law  and  filed  his  annual  accounts,  then  it 
is  not  necessary  to  give  each  item  in  his  final  account,  but  he  may 
refer  to  and  adopt  all  reports  previously  made,  approved  and  filed, 
together  with  the  vouchers  of  each  item  accompanying  such  exhibits 
and  reports,  without  restating  the  items  thereof.  Rev.  Stats.,,  Art 
2192.  Should  the  executor  or  administrator  fail  to  present  such 
account,  then  the  county  judge,  on  his  own  motion,  or  on  com- 
plaint of  any  one  interested,  may  cause  the  said  officer  to  present 
such  account  within  the  time  fixed  in  the  citation. 

You  will  notice  the  citation  to  be  issued  does  not  cite  the  execu- 
tor or  administrator  to  show  cause,  but  fixed  a  specific  time  when 
he  shall  file  the  account,  and  the  failure  to  do  so  subjects  him  to 
removal  under  Article  2027,  Section  6.    Rev.  Stats.,  Art.  2193. 

Cxiaiion, 

WTien  the  account  has  been  filed,  the  clerk  must  issue  a  citation, 
stating  the  filing  of  the  account,  the  term  of  the  court  when  it  will 
be  acted  on,  and  requiring  all  persons  interested  to  appear  and 
contest  the  same  if  they  see  proper,  Rev.  Stats.,  Art.  2194,  and  the 
county  judge  may,  in  addition,  order  such  other  notices  to  be  given 
as  he  shall  deem  expedient  by  an  order  entered  on  the  minutes  of 
the  court.    Rev.  Stats.,  Art.  2196;  Chapman  vs.  Austin,  44  T.,  136. 

"Eow  Served. 

The  citation  is  served  by  publishing  at  least  twenty  days  in  a 
newspaper  printed  in  the  county  if  there  be  one;  if  not,  then  by 
posting  such  notice  at  the  courthouse  and  two  other  public  places 
in  the  county,  not  in  the  same  town  or  city,  for  at  least  twenty  days. 
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How  Returned. 

If  published  the  citation  is  returned  by  the  officer  executing  it 
by  attaching  the  affidavit  of  the  printer  to  a  copy  thereof,  stating 
that  the  same  has  been  published  for  at  least  twenty  days.  If  the 
citation  has  been  posted  then  the  original  citation  with  the  return 
of  the  officer  thereon  showing  how  he  had  served  it.  Bev.  Stats., 
Art.  2195. 

At  the  term  of  the  court  to  which  the  citation  is  returnable,  or 
any  subsequent  term  to  which  the  hearing  is  continued,  it  appear- 
ing that  the  citation  has  been  properly  served  and  returned,  it  is 
made  the  duty  of  the  court  to  examine  the  account  and  the  vouch- 
ers accompanying  it,  and  if  exceptions  or  objections  have  been 
made  to  hear  them  and  the  evidence  that  may  be  offered  for  or 
against  such  account,  and  the  court  must  audit,  restate  and  settle 
the  account  as  the  justice  of  the  case  demands.  Thomas  vs.  Hawpe, 
80  S.  W.  K.,  131. 

MoAf  Be  Referred  to  Auditor, 

If  the  accounts  are  intricate  and  embrace  large  transactions  they 
may  be  referred  to  an  auditor.  Dwyer  vs.  Kalteyer,  68  T.,  554; 
15  T.,.ll;  53  T.,  256;  26  T.,  233. 

Who  May  Contest. 

The  citation  requires  all  persons  interested  to  appear  and  except. 
Rev.  Stats.,  Art.  2194,  but  this  does  not  mean  that  all  persons 
interested  must  join  in  contesting  the  account  or  for  its  revision, 
Hefflefinger  vs.  George,  14  T.,  569,  for  whoever  contests  it,  inures 
to  the  benefit  of  all.  Id.;  Davenport  vs.  Herring,  30  T.,  329; 
Langley  vs.  Harris,  23  T.,  565;  see  Murphy  vs.  Menard,  11  T.,  677; 
Thomas  vs.  Hawpe,  80  Si  W.  R.,  821,  and  authorities;  Hanlon  vs. 
Wheeler,  45  S.  W.  R.,  821 ;  Davenport  vs.  Hervey,  30  T.,  309. 

An  administrator's  final  account  should  not  be  approved  pending 
a  creditor's  petition  opposing  it  on  ground  that  this  claim  was 
allowed  but  not  paid.    Neil  vs.  Hodge,  5  T.,  467. 

Limitations  To. 

A  settlement  may  be  compelled  bv  any  one  interested  as  long  as 
it  appears  that  the  administration  has  not  been  closed,  Thomas  vs. 
Hawpe,  80  S.  W.  R.,  131;  Rev.  Stats.,  Art.  1882;  Main  vs.  Brown, 
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72  T.,  507;  Branch  vs.  Hanrick,  70  T.,  734;  Adams  vs.  Richardsoji, 
27  S.  W.  E.,  31;  Blackwell  vs.  Blackwell,  86  T.,  210;  McKinney 
vs.  Nunn,  82  T.,  60;  Perry  vs.  Blakey,  6  T.  C.  A.,  331,  and  the 
filing  of  a  supplemental  account  after  a  final  account  would  recog- 
nize that  the  estate  is  again  open.  80  S.  W.  B.,  129;  see  42  T., 
329,  and  14  T.,  140. 

Jurisdiction  of  the  Probate  Court  to  Settle. 

The  Constitution  gives  to  the  probate  court  the  jurisdiction  to 
settle  estates^  and  to  adjust  the  rights  of  creditors  and  heirs.  Pel- 
ham  vs.  Murray,  64  T.,  482;  Eunnels  vs.  Kownslar,  27  T.,  532; 
Main  vs.  Brown,  72  T.,  508-509 ;  Cobb  vs.  Speers,  49  S.  W.  R.,  666 ; 
Oglesby  vs.  Foreman,  77  T.,  649 ;  90  T.,  416. 

What  Items  May  Be  Contested. 

It  is  seen  by  Article  2192  that  it  is  not  necessary  to  restate  items 
iind  vouchers  which  have  been  previously  approved,  filed  and  re- 
•corded,  and  in  the  absence  of  attack  may  be  treated  as  settled ;  for 
iiny  item  may  be  objected  to,  though  passed  upon  previously.  The 
4]ue8tion  arises  what  items  of  a  final  account  previously  approved 
may  be  contested  by  interested  parties. 

In  Eastland  vs.  Williams,  92  T.,  115,  the  court  construes  Article 
2085  giving  to  the  approval  of  a  claim  the  effect  of  a  final  judg- 
ment, which  may  be  appealed  from,  and  the  court  says  that  where 
this  effect  is  given  to  the  approval  it  can  not  be  attacked  in  the  set- 
tlement of  the  final  account.  Moore  vs.  Hillebrand,  14  T.,  312; 
Williams  vs.  Robinson,  63  T.,  581.  The  case  of  Oldham  vs.  Brooks, 
^5  S.  W.  R.,  648,  is,  in  effect,  overruled,  and  the  case  of  Ingraham 
vs.  Rodgers,  2  T.,  465,  is  held  to  mean  that  it- is  only  when  the  ad- 
ministrator is  claiming  credit  for  moneys  paid  out  by  him  or  for 
moneys  due  him  from  the  estate  that  the  approval  of  the  court  is 
not  a  final  judgment,  and  may  be  contested  in  the  settlement  of 
the  final  account  between  the  administrator  and  the  estate. 

It  seems,  then,  the  line  of  demarcation  between  the  items  of  the 
final  exhibit  that  mav  or  mav  not  be  contested  lies  between  claims 
that  arise  before  the  administration  and  those  arising  after. 

In  Richardson  vs.  Kennedy,  74  T.,  508,  this  line  is  clearly  recog- 
nized, and  claims  for  expenses  of  administration  though  required 
to  be  acted  on  like  any  other  claims,  yet  the  action  of  the  court  in 
•approving  or  rejecting  does  not  have  the  effect  of  a  final  judgment 
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by  the  statute,  though  previously  approved  by  the  court.  Com- 
pare Article  2085  with  Articles  2247,  2248  and  2197. 

In  Richardson  vs.  Kennedy,  supra,  the  reason  is  fully  stated  why 
items  of  payment  in  the  administration  of  an  estate  should  not  be 
final,  though  approved.  See  De  Cordova  vs.  Kogers,  75  S.  W.  R., 
19;  Thomas  vs.  Hawpe,  80  S.  W.  K.,  131;  Houston  vs.  Mayes,  77 
T.,  268;  IJardcastle  vs.  Archer,  81  S.  W.  R.,  369;  McShan  vs. 
Lewis,  76  S.  W.  R.,  616. 

In  Houston  vs.  Mayes,  77  T.,  268,  it  was  held  that  claims  of  the 
administrator  for  moneys  paid  out,  or  due  him  as  credits,  could  be 
presented  in  his  final  accoimts.  Hanlon  vs.  Wheeler,  45  S.  W.  R., 
822.  Of  course,  accounts  previously  i)assed  upon  would  not  be  final 
as  to  property  fraudulently  or  accidentally  left  out^  nor  when  the 
heirs  of  persons  contesting  charge  fraud.  Thomas  vs.  Hawpe,  80 
S.  W.  R.,  131. 

The  legality  of  a  payment  by  an  administrator  under  an  erro- 
neous order  of  the  court  may  be  contested  when  tlie  administrator 
files  his  final  account.  Walker  vs.  Kerr,  27  S.  W.  R.,  299.  So  where 
an  administrator  allowed  a  barred  claim,  the  parties  interested 
may  on  final  settlement  defeat  his  credit  tliercfor.  Hefflefinger  vs. 
George,  14  T.,  569;  Sabrinos  vs.  Chamberlain,  76  T.,  629.  (See 
"When  Claim  is  Barred.") 

When  the  administrator  is  directed  to  sell  certain  property  and 
to  deposit  the  amount  in  court,  and  he  deposits  the  money  with 
the  county  judge  instead  of  the  clerk,  he  will  not  be  allowed  credit 
therefor.  James  vs.  Craighead,  69  S.  W.  R.,  241.  A  resigning 
administrator  failing  to  file  a  proper  account  was  not  entitled  to 
a  credit  for  attorney's  fees  in  filing  a  new  account  and  represent- 
ing him  in  the  contest.  Id.,  241.  So  an  administrator  specially 
ordered  not  to  pay  out  money  without  an  order  of  court  is  not 
entitled  to  credit  for  money  paid  out  without  an  order.  Id. ;  nor  is 
he  entitled  to  show  disbursements  not  stated  in  his  accounts,  Id., 
243;  McShan  vs.  I^wis,  76  S.  W.  R.,  616.  Where  he  is  run- 
ning a  farm,  he  should  be  credited  for  money  paid  for  tools, 
machinery,  etc.,  purchased  for  the  farm  by  the  order  of  the  court. 
James  vs.  Craighead,  69  S.  W.  R.,  244.  Charging  himself  with 
items  he  did  not  owe  may  be  corrected  in  final  settlement.  Id.,  243. 
(See  "Compensation  of- Administrators.'^) 

An  administrator  is  chargeable  with  interest  on  funds.  Thomas 
vs.  Hawpe,  80  S.  W.  R.,  132;  Chifflet  vs.  Willis,  74  T.,  245;  see 
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6  T.,  487;  35  T.,  692;  9  T.,  518;  Davenport  vs.  Hervey,  30  T., 
332;  Stonebraker  vs.  Friar,  70  T.,  202.  He  is  entitled  to  a  credit 
for  insolvent  claims  charged  against  him,  which  must  be  shown 
by  evidence,  if  contested ;  otherwise  his  aflBdavit  may  be  sufficient.  , 
74  T.,  253;  Stonebraker  vs.  Friar,  70  T.,  202.  See  32  T.,  332, 
where  claims  for  support  of  minor  children  of  intestate  were  not 
allowed.    74  T.,  251 ;  see  Stonebraker  vs.  Friar,  70  T.,  202. 

By  Article  2248  requiring  all  charges  to  be  made  in  writing, 
charges  for  extra  services  and  interest  not  properly  itemized  will 
not  be  allowed.  McShan  vs.  Lewis,  76  S.  W.  R.,  616;  see  James 
vs.  Craighead,  69  S.  W.  R.,  241. 

Conclusiveness  of  Final  Settlement, 

The  method  of  approving  or  rejecting  the  annual  accounts  is 
provided  for  by  Article  1876,  but  Article  2197  fixes  the  procedure 
in  settling  the  final  accounts.    Thomas  vs.  Hawpe,  80  S.  W.  R.,  131. 

We  have  seen  how  far  the  annual  account  after  approval  is  con- 
clusive, so  we  will  now  refer  to  the  conclusiveness  of  the  final  ac- 
count when  approved. 

When,  a  final  account  has  been  accepted  and  approved,  after  con- 
test or  without  contest,  it  has  the  effect  of  a  judgment  of  a  court 
of  competent  jurisdiction,  which  can  not  be  falsified  by  any  col- 
lateral proceeding.  Dibrell  vs.  Ponton,  27  T.,  626;  Swan  vs. 
Honse,  50  T.,  653 ;  Williams  vs.  Robinson,  63  T.,  581,  and  authori- 
ties; Watkins  vs.  Sanson,  54  S.  W.  R.,  1098;  Ball  vs.  Ball,  45 
S.  W.  R.,  605. 

As  stated  in  Sabrinos  vs.  Chamberlain,  13  S.  W.  R.,  634,  in  the 
absence  of  appeal,  certiorari,  or  bill  of  review,  the  approval  is  con- 
clusive on  distributees  and  creditors,  but  an  account  can  not  be 
final  as  to  property  accidentally  or  fraudulently  left  out,  nor  where 
fraud  is  charged  against  the  administrator.  Thomas  vs.  Hawpe, 
80  S.  W.  R.,  131;  Ruenbuhl  vs.  Heffron,  38  S.  W.  R.,  1028;  Ed- 
wards vs.  Halbert,  64  T.,  667;  Buchanan  vs.  Bilger,  64  T.,  590. 
In  case  of  mistake,  see  James  vs.  Craighead,  69  S.  W.  R.,  241 ; 
Cameron  vs.  Morris,  83  T.,  18.  It  may  under  these  conditions  Ije 
attacked  in  the  probate  court  after  the  term  has  elapsed  in  which 
it  was  approved,  afnd  before  the  administrator  has  been  discharged. 
Fortson  vs.  Alford,  62  T.,  581 ;  Heath  vs.  Lane,  62  T.,  694 ;  Hicks 
vs.  OUiver,  78  T.,  233 ;  Ruenbuhl  vs.  Heffron,  38  S.  W.  R.,  1030 ; 
Francis  vs.  Northcote,  6  T.,  185. 
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U  the  administrator  has  been  discharged  you  can  not  go  behind 
the  final  settlement  to  dispute  its  items  for  the  advantage  of  the 
administrator  or  heirs.  DibreU  vs.  Ponton,  27  T.,  626;  Watkins 
vs.  Sanson,  54  S.  W.  K.,  1098;  Ball  vs.  Ball,  45  S.  W.  B.,  605; 
Newsom  vs.  Chriaman,  9  T.,  113;  6  T.,  187;  Portis  vs.  Cummings, 
14  T.,  140;  Long  vs.  Wooters,  45  S.  W.  B.,  165. 

If  there  has  been  fraud  or  improper  administration,  it  must  be 
prosecuted  in  the  district  court.  Portis  vs.  Cummings,  14  T.,  140 ; 
Davis  vs.  Harwood,  70  T.,  71 ;  Long  vs.  Wooters,  45  S.  W.  B.,  166. 
(See  "Jurisdiction  of  District  Court.")  This  rule,  however,  would 
not  apply  where  the  estate  is  only  withdrawn  from  administration 
and  the  administrator  is  discharged  on  settlement,  and  the  dis- 
puted claim  is  in  favor  of  or  against  the  administrator.  Houston 
vs.  Mayes,  77  T.,  265.  The  entry  of  the  order  delivering  the 
estate  to  the  heir  does  not  put  an  end  to  the  jurisdiction  of  the 
county  court;  over  the  administrator  for  the  settlement  of  accounts. 
Harris  vs.  McClure,  25  S.  W.  B.,  1096. 

A  judgment  approving  the  final  account  of  a  temporary  admin- 
istrator and  discharging  him  is  final  and  conclusive  if  not  appealed 
from.    Ball  vs.  Ball,  45  S.  W.  B.,  605. 
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CHAPTER  LXXVIII. 

REVISION   BY  BILL  OF  REVIEW. 

A  bill  of  review  is  a  method  of  revision  by  application  to  the 
court  in*  which  the  order  sought  to  be  revised  was  entered.  In 
questions  relating  to  the  administration  of  a  guardian  it  may  be  by 
Article  2799  filed  by  any  party  interested  to  correct  any  judgment, 
order  or  decision  rendered  by  the  court,  as  we  shall  hereafter  see. 
Miller  vs.  Miller,  53  S.  W.  R.,  363-364 ;  but  in  the  relation  to  the 
administration  of  estates  this  article  does  not  apply,  nor  is  there 
any  corresponding  article  pertaining  to  the  administration  of 
estates. 

In  Heath  vs.  Lane,  62  T.,  694,  it  is  said  that,  except  as  given  by 
statute,  a  probate  court  has  no  power  by  bill  of  review  to  revise  its 
own  decisions  after  the  term  in  which  they  are  entered.  This  is 
true  as  to  all  matters  passed  upon  by  the  probate  court  where  the 
judgment  or  decision  is  made  final,  as  in  the  approval  of  claims 
of  third  persons  against  the  deceased,  or  contracts  made  by  him, 
Townsend  vs.  Munger,  9  T.,  312,  they  should  be  appealed  to  the 
district  court.  Where  there  is  fraud  or  want  of  jurisdiction,  or 
where  the  judgment  is  not  final,  as  in  the  approval  of  claims  accru- 
ing during  the  administration  of  the  estate,  there  is  no  reason  why 
before  the  discharge  of  the  administrator  a  revision  may  not  be  had 
by  a  bill  of  review,  or  by  any  other  method,  when  error  has  been 
committed.  Ruenbuhl  vs.  Heflfron,  38  S.  W.  R.,  1030;  Eastland 
vs.  Williams,  92  T.,  113;  DeCordova  vs.  Rodgers,  75  S.  W.  R.,  19; 
Bridwell  vs.  Kaufman,  25  T.,  191.  It  need  not  conform  to  the 
rules,  nor  is  it  limited  by  the  restrictions  of  the  equity  practice  as 
applicable  to  that  remedy,  Jones  vs.  Parker,  67  T.,  76 ;  Janson  vs. 
Jacobs,  44  T.,  573 ;  Seguin  vs.  Maverick,  24  T.,  526 ;  it  is  suffi- 
cient if  it  stated  the  substance  of  the  proceeding  sought  to  be  re- 
vised and  the  facts  relied  upon  for  relief.  Jones  vs.  Parker,  67  T., 
76;  53  S.  W.  R.,  364;  25  S.  W.  R.,  648;  see  Dunson  vs.  Payne, 
and  Chapman  vs.  Austin,  44  T.,  133,  for  procedure.  And  it  applies 
as  well  to  error  growing  out  of  fraud  and  mistake  as  to  errors  of 
law  manifest  in  the  record.  44  T.,  576 ;  42  T.,  311.  As  to  parties 
to  proceedings,  see  14  T.,  582;  30  T.,  327;  13  T.,  166. 
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CHAPTER  LXXIX. 

APPELLATE  REVISION. 

From  Final  Order, 

By  Article  2255  any  person  who  may  consider  himself  aggrieved 
by  any  decision,  order,  decree  or  judgment  of  the  county  court 
shall  have  the  right  to  appeal  to  the  district  court.  This  applies 
to  any  judgment,  decision  or  order  which,  at  the  end  of  the  term 
in  which  it  was  entered,  would  be  held  conclusive  of  the  contro- 
verted right,  unless  set  aside  by  appeal  or  other  revisory  proceed- 
ing, Lehman  vs.  Gajusky,  75  T.,  567;  Halbert  vs.  Alford,  82  T., 
299 ;  Hirshfield  vs.  Brown,  30  S.  W.  R.,  962 ;  Ruhl  vs.  Hauf man, 
65  T.,  723;  45  S.  W.  R.,  605,  rejecting  report  of  administrator. 
30  T.,  325 ;  82  T.,  299 ;  62  S.  W.  R.,  786.  Or  disapproving  a  sale 
may  be  appealed  from.  Hirshfield  vs.  Davis,  43  T.,  158;  Wells 
vs.  Mills,  22  T.,  305.  (See  "Appeal  from  Court's  Action  on 
Claim.'')     Or  classification,  84  S.  W.  R.,  436. 

The  district  court  is  the  appellate  court,  which  jurisdiction  can 
only  be  exercised  through  appeal  or  certiorari,  Const.  1878,  Art.  5, 
Sec.  8 ;  Franks  vs.  Chapman,  60  T.,  48-50 ;  61  T.,  580 ;  Davenport 
vs.  Hervey,  30  T.,  310;  Newsom  vs.  Chrisman,  9  T.,  113,  117: 
Buchanan  vs.  Bilger,  64  T.,  591;  Harbison  vs.  Harbison,  56  S.  W. 
R.,  1007;  Shrewsbury  vs.  Ellis,  64  S.  W.  R.,  701;  Bowser  vs. 
Williams,  25  S.  W.  R.,  454;  and  this  jurisdiction  also  depends  on 
the  jurisdiction  of  the  probate  court,  for  if  the  probate  court  has 
none  the  district  court  can  not  take  jurisdiction  by  appeal,  though 
it  has  original  jurisdiction.  Chapman  vs.  Chapman,  32  S.  W.  R., 
565;  Richardson  vs.  Knox,  37  S.  W.  R.,  189. 

We  see,  then,  to  revise  the  action  of  a  probate  court  in  the  ad- 
ministration of  an  estate,  the  remedy  is  by  appeal  or  certiorari 
where  the  judgment,  decision  or  order  would,  in  the  absence  of 
fraud,  be  final  at  the  end  of  the  term  in  which  it  is  entered  unless 
appealed  from,  and  where  the  final  account  of  the  administrator 
has  been  approved  preparatory  to  his  discharge. 
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Who  May  Appeal. 

Any  person  aggrieved  may  appeal  to  the  district  court,  provided 
he  can  show  an  interest  or  an  injury.  Starke  vs.  Scale,  «59  T.,  1 ; 
Stonebraker  vs.  Friar,  7  S.  W.  R.,  799;  Moore  vs.  Hardison,  10 
T.,  471;  Franks  vs.  Chapman,  61  T.,  580;  Buchanan  vs.  Bilger, 
64  T.,  591;  Houston  vs.  Mayes,  77  T.,  267;  Davenport  vs.  Hervey, 
30  T.,  309 ;  Halbert  vs.  Alford,  82  T.,  297 ;  32  T.,  332.  Of  course 
this  includes  executors  and  administrators.  Phelps  vs.  Ashton, 
30  T.,  345;  8  T.  C.  A.,  137.  Also  heii-s,  whether  minors  or  not. 
Glen  vs.  Kimbrough,  70  T.,  147;  Tanner  vs.  Ames,  37  S.  W.  R., 
373;  Ponton  vs.  Bellows,  22  T.,  682.  Also  creditors,  Ruehl  vs. 
Kaufman,  65  T.,  33,  and,  as  stated  above,  any  person  who  shall 
show  an  interest  or  an  injury.  Levy  vs.  Moody,  87  S.  W.  R.,  205 ; 
Wjpff  vs.  Heder,  26  S.  W.  r!!,  120.     (See  "Procedure  in  Appeal.") 

Procedure  in  Appeal, 

We  have  seen  that  Article  2255  is  exceedingly  broad  in  deter- 
mining who  may  appeal  and  what  may  be  appealed  from,  and  we 
shall  now  briefly  discuss  how  one  having  the  right  of  appeal  must 
proceed. 

The  Bond. 

By  Article  2256  one  appealing  is  given  fifteen  days  after  the 
decision,  order,  judgment  or  decree  shall  have  been  rendered  in 
which  to  file  a  bond,  with  two  or  more  good  and  sufficient  sureties, 
payable  to  the  county  judge,  but  approved  by  the  clerk  and  con- 
ditioned that  the  party  or  parties  appealing  shall  prosecute  such 
appeal  to  effect  and  perform  the  decision,  order,  decree  or  judg- 
ment which  the  district  court  shjiU  make  thereon  in  case  the  cause 
shall  be  decided  against  him.  Smithwick  vs.  Kelley,  79  T.,  573; 
Kleinsmith  vs.  Xorthcut,  56  S.  W.  R.,  557;  Hudgins  vs.  Lcgett, 
84  T.,  211;  Bell  vs.  Goss,  76  S.  W.  R.,  315.  The  Act  of  1848 
required  good  and  sufficient  sureties  and  the  Act  of  1870  required 
"one  or  more  sureties."  The  giving  bond  is  necessary  to  appellate 
jurisdiction.     Buchanan  vs.  Bilger,  64  T.,  589. 

By  Article  2258  if  the  party  is  unable  to  give  bond  he  must  file, 
within  fifteen  days,  an  affidavit  that  he  has  made  diligent  efforts 
to  give  bond,  but  by  reason  of  his  poverty  was  imable  to  do  so; 
and  such  affidavit  perfects  the  appeal,  but  only  as  to  the  matter 
of  costs  but  not  as  a  supersedeas. 
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By  Article  2257,  when  an  appeal  is  taken  by  an  executor  or  ad- 
ministrator, no  bond  is  required  unless  such  an  appeal  personally 
concerns  him.  See  also  Eev.  Stats.,  Art.  1408;  Adoue  vs.  Gon- 
zales, 54  S.  W.  R.,  367;  Bills  vs.  Scott,  49  T.,  432;  Buttlar  vs. 
Davis,  52  T.,  81 ;  Battle  vs.  Howard,  13  T.,  347 ;  Tucker  vs.  Ander- 
son, 25  T.  Supp.,  159 ;  Erwin  vs.  Erwin,  61  S.  W.  R.,  159 ;  Hud- 
dleston  vs.  Kempner,  87  T.,  372 ;  Hudgins  vs.  Legett,  84  T.,  211 ; 
56  S.  W.  R.,  558;  Marshall  vs.  Stubbs,  106  S.  W.  R.,  435;  Rev. 
Stets.,  Art.  1408. 

So,  then,  when  the  matter  concerns  only  the  estate  the  adminis- 
trator need  not  give  bond,  and  it  seems  it  acts  as  a  supersedeas  as 
there  is  nothing  in  the  Act  of  1876,  indicating  any  difference  in 
the  effect  of  the  appeal,  whether  taken  by  a  party  interested  in  the 
estate  with  bond  or  by  the  administrator  without  bond.  As  said 
before,  the  appeal  operates  to  suspend  the  order  appealed  froln. 
Wiren  vs.  Nesbitt,  85  T.,  286;  Callaghan  vs.  Grenet,  66  T.,  237; 
see  also  McFarland  vs.  Mooring,  56  T.,  118. 

It  has  been  frequently  decided  that  an  appeal  of  this  character, 
or  in  suing  out  a  writ  of  error,  there  must  be  a  direct  and  positive 
allegation  that  he  is  suing  in  his  representative  capacity,  and  it 
should  clearly  so  appear  in  the  pleadings.  Guest  vs.  Phillips,  34 
T.,  176 ;  Cochrane  vs.  Day,  27  T.,  389 ;  Peabody  vs.  Marks,  25  T., 
22;  Roundtree  vs.  Stone,  81  T.,  300;  Willis,  vs.  Holland,  36  S.  W. 
R.,  329;  Bartley  vs.  Howard,  13  T.,  348. 

The  administrator  must,  however,  give  bond  when  he  has  per- 
sonal interest  in  the  decision.  Thus,  where  the  administrator  was 
interested  in  the  homestead  and  exempt  property  as  an  heir  of 'his 
mother,  and  the  contest  arose  from  treating  the  property  as  assets 
of  his  father,  it  was  held  he  must  give  bond  to  appeal.  Bills  vs. 
Scott,  49  T.,  432;  Guest  vs.  Guest,  48  T.,  211 ;  Peabody  vs.  Marks, 
25  T.,  22;  Battle  vs.  Howard,  13  T.,  348. 

Where  an  administrator  appeals  from  a  judgment  affecting  his 
right  to  administer  the  estate  he  must  file  an  appeal  bond.  Cox 
vs.  Paschal,  54  S.  W.  R.,  775 ;  but  see  Erwin  vs.  Erwin,  61  S.  W. 
R.,  159,  where  the  executrix  was  sole  legatee,  and  the  appeal  was 
from  an  order  setting  aside  lands  of  the  estate  to  the  widow  as 
homestead,  and  it  was  held  that  a  bond  need  not  be  given  and  that 
a  proper  construction  of  the  statute  means  that  a  bond  is  only 
required  when  the  appeal  is  in  the  interest  of  the  executor  or  the 
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administrator  personally.  See  Huddleston  vs.  Kempner,  87  T., 
373,  denying  commissions  appealed  from  and  no  bond  required. 

In  Hicks  vs.  Olliver,  26  S.  W.  R.,  641,  the  appeal  was  from  a 
final  settlement  in  which  the  administrator  was  charged  with  items 
not  contained  in  his  account  and  credit  refused  for  items  charged. 
It  was  held  that  he  must  give  bond,  as  he  was  "personally  con- 
cerned,'' and  the  language  used  in  Bills  vs.  Scott,  supra,  that  "the 
law  did  not  intend  to  protect  the  individual  interest  of  the  admin- 
istrator through  an  appeal  without  bond"  was  approved. 

The  reasonable  test  seems  to  be  whether  the  purpose  of  the 
appeal  is  to  protect  the  personal  interest  of  the  executor  or  admin- 
istrator ;  if  so,  he  must  give  bond,  though  the  interest  of  the  estate 
may  be  incidentally  involved;  but  if  the  main  purpose  of  the 
appeal  is  to  protect  the  estate  he  need  not  give  bond,  though  his 
personal  interest  be  incidentally  involved. 

Where  the  bond  is  necessary  it  must  be  given  in  fifteen  days 
after  the  entry  of  the  order  appealed  from,  or  no  jurisdiction  can 
be  acquired  by  the  appeal  unless  an  affidavit  of  inability  to  give 
bond  has  been  filed  in  lieu  thereof,  as  stated  in  Article  2258. 
Smithwick  vs.  Kelley,  79  T.,  573;  Sanger  vs.  Burke,  44  S.  W.  R., 
871,  and  authorities;  Buchanan  vs.  Bilger,  64  T.,  592. 

Notice  of  Appeal. 

Though  no  bond  is  required,  yet  notice  of  appeal  must  be  given 
in  the  county  court  and  noted  upon  the  docket  and  entered  of 
record.  Battle  vs.  Howard,  13  T.,  348.  As  said  in  this  case, 
though  no  provision  is  made  for  notice  of  appeal  in  the  probate 
law  yet  on  general  principles  one  appealing  from  the  judgment  of 
a  court  must  do  so  in  open  court,  and  the  fact  must  appear  of 
record.  Smithwick  vs.  Kelley,  79  T.,  575;  Glen  vs.  Kimbrough, 
70  T.,  148,  explained;  Lockhart  vs.  Lockhart,  1  T.,  200;  Erwin 
vs.  Erwin,  61  S.  W.  R.,  159. 

We  shall  see,  in  discussing  appeals  by  administrators  and  execu- 
tors in  suits  brought  by  or  against  them  in  other  courts,  that 
notice  of  appeal  is  required  by  statute. 

Notice  of  appeal  and  appeal  bond  gives  district  court  jurisdic- 
tion. Linderman  vs.  Dobassy,  107  S.  W.  R.,  Ill,  though  court 
"a  quo''  had  none.    Williams  vs.  Steele,  108  S.  W.  R.,  155. 
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Effect  of  Appeal, 

When  the  bond  has  been  given  and  accepted  tlie  order  appealed 
from  is  suspended,  Wiren  vs.  Nesbitt,  85  T.^  286;  Callaghan  vs. 
Grenet,  66  T.,  237;  Garrett  vs.  Garrett,  47  S.  W.  R.,  77;  Mooro 
vs.  Jordan,  65  T.,  395 ;  but  if  only  an  affidavit  of  inability  to  give 
bond  is  filed,  then  the  appeal  is  perfected  in  respect  to  the  costs, 
but  does  not  supersede  the  judgment.    Rev.  Stats.,  Art.  2258. 

Trial  De  Novo, 

The  appeal  carries  the  whole  case  to  the  district  court  for  a  , 
trial  de  novo,  Shultz  vs.  I^mpert,  55  T.,  277 ;  Henry  vs.  Draught, 
10  T.  C.  A.,  381 ;  Rev.  Stats.,  Art.  2262 ;  Garrett  vs.  Garrett,  47 
S.  W.  R.,  77;  Kelly  vs.^  Settegast,  68  T.,  13;  Wiren  vs.  Nesbitt, 
85  T.,  288;  Levy  vs.  Moody,  87  S.  W.  R.,  205;  Zieschang  vs. 
Helmke,  84  S.  W.  R.,  436;  Richardson  vs.  Kennedy,  74  T., 
510;  that  is,  the  court  can  not  pass  on  the  exceptions  and 
remand  the  case  for  trial  in  the  probate  court,  but  must 
try  it  as  if  originally  brought  upon  the  issues  presented. 
Wiren  vs.  Nesbitt,  85  T.,  288 ;  Arredondo  vs.  Arredondo,  25  S.  W. 
R.,  336;  see  Tanner  vs.  Ames,  30  S.  W.  R.,  374;  Moore  vs.  Hardi- 
son,  10  T.,  464,  471 ;  Oldliam  vs.  Mclver,  49  T.,  566 ;  Newton  vs. 
Newton,  61  T.,  511;  Garrett  vs.  Garrett,  47  S.  W.  R.,  76;  76  T., 
514;  66  T.,  236;  30  T.,  347.  So  parties  are  not  confined  to  the 
issues  and  pleadings  as  made,  but  can  make  such  amendments  as 
could  have  been  made  if  the  suit  had  been  originally  brought  in 
the  district  court.  Harrold  vs.  Barwise,  30  S.  W.  R.,  499,  and 
authorities;  Arredondo  vs.  Arredondo,  25  S.  W.  R.,  336;  Newion 
vs.  Newton,  61  T.,  511;  McLane  vs.  Paschal,  62  T.,  102;  Young 
vs.  Gray,  65  T.,  101 ;  Eiwell  vs.  Convention,  76  T.,  515 ;  Shultz 
vs.  I^empert,  55  T.,  277;  Harfold  vs.  Traweek,  108  S.  W.  R.,  1021. 

See  Houston  vs.  Mayes,  13  S.  W.  R.,  1036,  where  it  is  held  that 
an  administrator  api)ealing  from  a  refusal  to  pass  a  final  exhibit 
can  not  amend  his  pleadings  in  the  district  court  and  set  up  other 
claims  not  embraced  in  exhibit.  Rev.  Stats.,  Art.  2248,  but  this 
conclusion  clearly  rests  upon  the  fact  that  the  coimty  court  has 
exclusive  jurisdiction  to  accept  or  reject  claims  before  any  other 
jurisdiction  can  be  called  upon  to  pass  upon  them. 


TRIAL  DE  NOVO.  331 

No  Bond  on  Appeal  by  Administrator  From  Distnct  Court, 

We  have  been  discussing  appeals  to  the  district  court  from  pro- 
bate proceedings,  and  I  shall  now  call  your  attention  to  appeals 
from  the  district  or  other  courts  in  cases  in  which  administrators 
are  parties. 

We  have  seen  that  it  is  the  duty  of  the  administrator  to  collect 
and  preserve  the  properties  of  the  estate,  and  his  authority  to  sue 
in  any  court  of  competent  jurisdiction  to  recover  or  protect  the 
properties  of  the  estate.     (See  "Administrator  Suing.'') 

Under  the  practice  act  of  the  district  court  it  is  provided  by 
Article  1443  that  executors^  administrators  and  guardians  ap- 
pointed by  the  courts  of  this  State  shall  not  give  security  for  costs 
for  suit  brought  by  them  in  a  fiduciary  capacity.  Bridges  vs. 
Cundiflf,  45  T.,  440.  By  Article  1408  it  is  provided  that  they  shall 
not  be  required  to  give  bonds  in  appeals  or  writ  of  error  taken  by 
them  in  their  fiduciary  capacity.  Ennis  &  Reynolds  vs.  Crump, 
6  T.,  34;  Lockhart  vs.  Lockhart,  1  T.,  200;  Battle  vs.  Howard,  13 
T.,  347;  Wolff  vs.  Carter,  33  T.,  700. 

Perfecting  Appeal  by  Notice, 

In  cases  not  requiring  a  bond  of  appellant  on  appeal,  the  appeal 
is  perfected  by  giving  notice  of  appeal,  Rev.  Stats.,  Art.  1388, 
which  is  provided  in  Article  1387  to  be  given  in  open  court  within 
two  days  after  a  judgment  overruling  a  motion  for  a  new  trial,  and 
is  to  be  noted  on  the  docket  and  entered  of  recosd. 

A  writ  of  error  may  be  sued  out  within  twelve  months  after  the 
final  judgment  is  rendered.     Rev.  Stats.,  Art.  1389. 

Appeal  by  Independent  Executor. 

An  independent  executor  who  appeals  from  the  judgment  of  the 
district  court,  as  such,  for  the  benefit  of  the  estate  he  represents, 
is  not  required  to  execute  a  statutory  bond,  Buttlar  vs.  Davis,  52 
T.,  74;  2  App.  C,  270,  661;  but  an  executor  appealing  from  a 
judgment  acting  in  defense  of  himself,  as  in  case  where  his  right 
to  administer  under  the  will  is  attacked,  must  give  bond.  Guest 
vs.  Guest,  48  T.,  210;  Tison  vs.  Gass,  94  S.  W.  R.,  377;  Logan 
vs.  Gay,  92  S.  W.  R.,  *^5o.  So  in  case  of  an  administrator.  Cox 
vs.  Paschal,  54  S.  W.  R.,  775. 
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Transcript. 

Article  2259,  EeV.  Stats.,  provides  when  the  appeal  l)ond  or 
affidavit  is  filed  the  duty  of  the  clerk  is  to  immediately  make  out 
a  certified  transcript  of  the  papers  and  proceedings  relating  to  the 
decision,  order,  judgment  or  decree  appealed  from,  together  with 
the  decision,  judgment,  order  or  decree,  and  transmit  the  same  to 
the  clerk  of  the  district  court,  together  with  the  appeal  bond,  on  or 
before  the  first  day  of  the  next  term  of  the  district  court,  unless 
for  want  of  time  the  transcript  can  not  be  prepared  for  the  first 
day  of  the  next  term  of  the  district  court,  and  in  such  case  it  must 
be  transmitted  to  the  succeeding  term.  This  article  is  the  same  as 
in  the  Act  of  1848,  and  has  been  held  to  be  mandatory.  Thus  an 
appeal  may  be  dismissed  if  the  transcript  is  not  filed  in  the  district 
court  in  accordance  with  its  terms.  The  clerk  must  transmit  the 
transcript  to  the  first  term,  or,  in  any  event,  to  the  second  term 
of  the  district  court  after  appeal.  In  the  absence  of  the  transcript, 
the  appellant  must  show  a  better  excuse  than  the  clerk  promised  he 
would  do  so  to  prevent  dismissal.  Davis  vs.  Mortgage  Co.,  33  S.  W. 
R.,  271.  Courts  are  lenient  where  too  much  time  has  not  elapsed 
between  notice  of  appeal  and  filing  the  transcript,  though  not  filed 
in  the  time  required  by  the  statute.    Ball  vs.  Lowell,  56  T.,  582. 

Must  Docket  Appeal. 

By  Article  2261  the  appeal,  when  received  by  the  clerk  of  the 
district  court,  must  be  numbered  and  filed  and  placed  on  the  civil 
docket  of  the  court  for  trial,  to  be  called  and  disposed  of  in  its 
regular  order. 

By  Article  2262  the  appellee  should  enter  his  appearance  on  the 
docket  as  in  a  case  originally  brought,  but  whether  he  does  so  or 
not  the  cause  will  be  tried  in  its  regular  order  as  if  he  was  present, 
and,  as  before  stated,  the  trial  is  de  novo. 

By  Article  2263  when  the  judgment  of  the  district  court  is  ren- 
flered  a  certified  copy  thereof  shall  forthwith  be  transmitted  to  the 
clerk  of  the  county  court  for  the  observance  of  such  court.  The 
clerk  of  the  county  court  shall  file  a  certified  copy  of  the  judp^ment 
of  the  district  court  with  the  papers  and  record  the  same  in  the 
minutes  of  the  court,  and  also  note  it  on  the  probate  court  docket, 
after  which  it  shall  be  the  duty  of  the  county  judge  to  enforce  the 
same.    These  statutes  are  self-explanatory. 
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Certioran. 

You  will  see  in  the  procedure  in  appeals  that  the  party  aggrieved 
has  only  fifteen  days  to  file  with  the  county  clerk  a  bond  to  perfect 
his  appeal  or  file  an  affidavit  of  inability  to  give  bond.  Where  an 
appeal  has  not  been  sued  out,  then  you  may,  under  Article  332, 
Rev.  Stats.,  revise  or  correct  the  proceedings  at  any  time  within 
two  years  after  the  proceedings  complained  of  were  had  in  the  pro- 
bate court,  provided  persons  laboring  under  disabilities  would  have 
two  years  after  the  disabilities  were  removed  to  apply  for  revision 
by  certiorari.  It  is  another  method  of  appeal,  by  which  the  dis- 
trict court  takes  jurisdiction  in  probate  matters  and  from  which 
court,  as  will  be  seen  in  discussing  procedure  in  certiorari,  the  writ 
must  issue. 

Writ  of  Right. 

It  is  a  writ  of  right  on  compliance  with  the  statute.  .  Rev.  Stats., 
Arts.  332-334 ;  Adoue  vs.  Gonzales,  54  S.  W.  R.,  367.  It  is  not  a 
suit,  Franks  vs.  Chapman,  61  T.,  581;  an  order  may  be  thus  re- 
vised. Coupland  vs.  Tullar,  21  T.,  524.  That  the  administrator 
had  paid  out  the  estate  and  had  been  finally  discharged  is  no  answer 
to  certiorari.  Friend  vs.  Boren,  95  S.  W.  R.,  711;  76  S.  W.  R., 
616;  74  T.,  507,  cited.  It  is  not  necessary  to  show  cause  why 
appeal  was  not  sued  out.  This  remedy  is  independent  of  appeal. 
Friend  vs.  Boren,  95  S.  W.  R.,  711;  70  T.,  94;  26  S.  W.  R.,  118; 
see  Harbison  vs.  Harbison,  56  S.  W.  R.,  1007. 

Procedure  in  Certiorari. 

We  have  seen  that  certiorari  is  only  a  method  of  appeal; 
that  it  is  a  vrrit  of  riglit,  and  may  be  sued  out  within  two 
years  after  the  proceeding  complained  of  was  had  in  the  probate 
court.  Rev.  Stats.,  Art.  332.  We  shall  now  discuss  the  procedure 
in  suing  out  the  writ._ 

The  Application, 

The  application  for  the  writ  is  made  to  the  district  court,  which 
shall  state  the  names  and  residences  of  the  parties  adversely  in- 
terested, and  shall  distinctly  set  forth  the  error  complained  of  in 
the  proceedings  sought  to  be  revised,  Rev.  Stats.,  333,  for  the 
applicant  is  confined  to  the  errors  stated.  Rev.  Stats.,  Art.  339; 
26  S.  W.  R.,  120. 
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So,  then,  any  party  interested  in  the  estate  feeling  aggrieved,, 
and  where  an  appeal  has  not  been  sued  out,  may  file  this  applica- 
tion in  two  years,  or,  if  under  disability,  within  two  years  after 
the  disability  has  been  removed,  to  correct  the  error  complained 
of  in  the  proceedings.  Moore  vs.  Hardison,  10  T.,  467;  Oldham 
vs.  Mclver,  49  T.,  566;  Franks  vs.  Chapman,  61  T.,  580;  Friend 
vs.  Boren,  95  S.  W.  R.,  711;  Williams  vs.  Steele,  108  S.  W.  E.,  155. 

As  we  have  seen,  the  application  must  be  made  to  the  district 
court  or  a  judge  thereof,  and  is  granted,  of  course,  upon  the  fol- 
lowing conditions,  and  should  be  granted  though  the  court  below 
had  no  jurisdiction.    Williams  vs.  Steele,  108  S.  W.  R.,  155. 

Bond  for  Costs. 

Upon  the  applicant  filing  a  bond  in  such  sum  as  the  judge  may 
require  to  secure  the  costs  of  the  proceeding.  Rev.  Stats.,  Art. 
334;  64  T.,  589. 

Supersedeas. 

If  the  applicant  wishes  to  supersede  the  judgment  or  order  and 
stop  further  proceedings,  he  shall  file  a  bond  in  such  sum  as  shall 
be  fixed  by  the  order  of  the  district  judge,  with  two  or  more  good 
and  sufficient  sureties,  payable  to  the  adverse  party  or  parties,  con- 
ditioned to  perform  the  judgment  of  the  district  court  if  against 
the  applicant.  Rev.  Stats.,  Art.  335,  Act  of  1879;  Buchanan  vs. 
Bilger,  64  T.,  592. 

Issuing  Writ, 

The  district  clerk  issues  the  writ  upon  compliance  with  the  order 
of  the  district  judge  or  court.  Adoue  vs.  Gonzales,  54  S.  W.  R.» 
368.  It  is  apparent  that  the  clerk  must  approve  the  bond,  although 
not  80  specifically  stated  in  the  statute,  and  upon  his  acceptance 
of  the  bond  the  writ  issues  as  a  matter  of  course.  Rev.  Stats., 
Art.  336. 

The  Writ. 

It  must  be  directed  to  the  sheriff  or  any  constable  of  the  coimty, 
and  commands  him  to  cite  the  clerk  of  the  countv  court  to  make 
out  a  certified  transcript  of  the  proceedings  designated  in  tho  writ 
and  transmit  the  same  to  the  district  court  on  or  before  the  return 
day  of  the  next  succeeding  term  of  the  court.  Rev.  Stats.,  Art.  336. 
If  a  supersedeas  bond  has  been  filed  the  writ  must  require  further 
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the  clerk  and  all  the  officials  of  'the  court  to  stay  all  proceedings 
on  the  judgment  or  order  appealed  from.     Rev.  Stats.,  Art.  337. 

Citation  to  Issue. 

When  the  writ  of  certiorari  issues  the  clerk  of  the  district  court 
must  issue  a  citation  to  the.  parties  adversely  interested,  who  must 
be  stated  in  the  application.  11  T.,  249.  The  citation  is  the  ordi- 
nary citation  issued  in  original  causes. 

Effect  of  Certiorari. 

We  have  seen  that  this  writ  is  a  writ  of  right,  but  it  does  not 
suspend  the  judgment  or  order  appealed  from  unless,  as  stated,  the 
supersedeas  bond  has  been  filed  and  accepted  by  the  clerk.  When 
sued  out  by  an  executor  or  administrator  no  bond  is  required.  Rev. 
Stats.,  Art.  2257;  Adoue  vs.  Gonzales,  54  S.  W.  R.,  567.  (See 
"Bond  in  Appeal.") 

In  the  case  last  cited  it  is  said  that  it  is  inferred  that  no  bond 
is  necessary  except  for  supersedeas,  but  is  this  observation  correct? 
I  think  it  may  be  stated  that  where  the  writ  is  sued  out  by  the 
executor  or  administrator  to  protect  the  estate,  and  not  some  per- 
sonal interest  of  his  own,  that  he  need  not  give  bond  to  make  the 
writ  operate  as  an  effective  suspension  of  the  judgment  or  order. 
The  appeal  if  allowed  by  the  statute  without  bond  vacates  the  whole 
judgment.  Callaghan  vs.  Grenet,  66  T.,  237;  McFarland  vs. 
Mooring,  56  T.,  118.  Article  335  evidently  applies  to  applicants 
who  are  required  to  give  bond  as  a  condition  precedent  to  issuing 
the  writ. 

Trial  De  Novo, 

As  in  appeals,  the  trial  is  de  novo,  Rev.  Stats.,  Arts.  339  and 
1294,  but  the  appeal  is  confined  to  the  errors  specified  in  the 
application. 

The  Jtuigment  in  Certiorari. 

The  judgment  is  certified  to  the  county  court  for  observance. 
Newsom  vs.  Chrisman,  9  T.,  113;  Barclay  vs.  Cameron,  25  T.,  233. 

Appeal  From  the  District  Court. 

You  may  sue  out  an  appeal  or  writ  of  error  to  the  Supreme 
Court  from  the  judgment  of  the  district  court,  which  are  governed 
by  the  same  rules  as  other  appeals.  Rev.  Stats.,  Art.  340,  Act  of 
1879. 
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COMPENSATION   AND  COSTS  OF  ADMINISTRATION. 

Commissions, 

A6  part  of  the  costs  of  the  administration  it  is  provided  that 
executors  and  administrators  shall  receive  and  may  retain  in  their 
hands  5  per  cent  on  all  sums  they  actually  received  in  cash,  and 
5  per  cent  on  all  sums  they  pay  out  in  cash  in  the  course  of  their 
administration.  Rev.  Stats.,  Art.  2245;  but  this  does  not  include 
cash  on  hand  at  the  death  of  the  testator  or  intestate,  nor  in  pay- 
ing out  money  to  heirs  and  legatees.  Rev.  Stats.,  Art.  2246.  It 
covers,  however,  all  moneys  collected  after  letters  have  been  issued, 
as  well  as  all  amounts  paid  out  to  creditors  except  moneys  paid 
to  himself  as  a  creditor.  Brown  vs.  Walker,  38  T.,  109.  It  also 
covers  all  moneys  received  from  sales  of  property  or  under  fore- 
closure proceedings  against  lands  of  the  estate,  although  the  amount 
bid  was  not  paid  by  the  creditor  who  bought  the  land  at  less  than 
his  judgment,  but  credited  his  bid  on  the  judgment.  Huddleston 
vs.  Kempner,  87  T.,  372.  The  purchaser  must  pay  out  of  the 
amount  bid  the  commissions.  30  T.,  617,  and  36  T.,  116,  are 
overruled  as  to  this  point;  Claridge  vs.  Lavenburg,  7  T.  C.  A.,  155; 
see  also  Wolf  Estate  vs.  Wolf,  81  S.  W.  R.,  90. 

In  Huddleston  vs.  Kempner,  supra,  the  words^  "actually  re- 
ceived" in  Article  2246  are  construed  to  mean  a  percentage  on  the 
amount  he  is  entitled  to  receive,  though  not  actually  coming  to  his 
hands.    See  80  S.  W.  R.,  129;  23  S.  W.  R.,  517-518. 

Commissions  Not  Recoverable. 

Article  2245  has  been  held  not  to  apply  to  moneys  expended  or 
roceived  in  carrying  on  a  mercantile  business  and  on  amounts  re- 
ceived and  expended  on  same,  Dwver  vs.  Kalteyer,  68  T.,  554;  nor 
when  moneys  are  paid  to  himself  as  a  creditor,  38  T.,  109 ;  nor  in 
paying  money  to  heirs  and  legatees,  Rev.  Stats. ,  Art.  2246,  but  see 
Kearney  vs.  Nicholson,  67  S.  W.  R.,  365,  366;  nor  where  an  ad- 
ministrator wrongfully  and  knowingly  fails  to  account  for  moneys 
received.  Thomas  vs.  Hawpe,  81  S.  W.  R.,  132;  Chapman  vs. 
Brite,  23  S.  W.  R.,  517.     Losses  can  not  be  increased  by  commis- 
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sions.  So  where  costs  accrue  from  neglect  of  duty  they  will  not  be 
allowed.  Crawford  vs.  Hood,  89  S.  W.  R.,  1098 ;  Wipff  vs.  Heder, 
26  S.  W.  R.,  118;  Rev.  Stats.,  Art.  2251.  So  an  ancillary  admin- 
istrator can  not  charge  commissions  on  amount  paid  foreign 
executor.    SpoflEord  vs.  Minor,  36  S.  W.  R.,  771. 

A  temporary  administrator  can  not  charge  commissions;  his 
compensation  is  to  be  fixed  by  the  court.  Bell  vs.  Goss,  76  S.  W. 
R.,  315. 

Expenses  of  Administration, 

By  Article  2247  executors  and  administrators  shall  also  be 
allowed  all  reasonable  expenses  necessarily  incurred  by  them  in 
the  preservation,  safe-keeping  and  management  of  the  estate,  and 
all  reasonable  attomey^s  fees  that  may  be  necessarily  incurred  by 
them  in  the  course  of  administration;  and  Article  2248  requires 
that  these  items,  when  charged,  must  be  in  writing,  showing  specifi- 
cally each  item  of  expense.  It  must  be  verified  by  the  affidavit 
of  the  executor  or  administrator,  filed  with  the  clerk  and  entered 
on  the  claim  docket,  and  shall  be  approved  by  the  county  judge 
as  in  other  claims. 

Expense  Acccrunt, 

We  see  the  field  of  expense  covers  the  preservation,  safe-keeping 
and  management  of  the  estate.  The  statute  requires  them  to  be 
necessarily  incurred,  and  to  be  reasonable,  and  specifically  mentions 
the  necessary  service  of  attorneys.  The  determination  of  the 
necessity  and  reasonableness  lies  within  the  discretion  of  the  pro- 
bate judge  which,  however,  may  be  appealed  from  when  abused, 
but  the  facts  connected  with  the  incurring  of  each  item  of  expense 
must  determine  its  necessity  and  reasonableness. 

Filing  Expense  Account. 

We  see  the  expense  account  must  be  definitely  stated  by  items, 
and  duly  sworn  to  and  filed.  This  requirement  is  emphasized  in 
Houston  vs.  Mayes,  77  T.,  266,  but  the  approval  by  the  judge  of 
probate  has  not  the  effect  of  a  judgment  as  in  other  claims,  but 
may  be  objected  to  and  reviewed  upon  filing  the  final  account.  So 
administrators  and  executors  may  file  their  expense  account  with 
the  final  account,  when  the  items  may  be  contested  by  parties  in- 
terested, and  if  approved  may  be  appealed  from.    Id. ;  Richardson 
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VS.  Kennedy,  74  T.,  510;  Walker  vs.  Kerr,  27  S.  W.  B.,  302; 
Dwyer  vs.  Kalteyer,  68  T.,  504. 

VoiLchers, 

It  is  clearly  apparent  that  Article  2248  requires  that  each  and 
every  item  of  expense  shall  be  properly  vouchered,  whether  pre- 
sented for  approval  during  the  administration  or  in  the  final 
exhibit;  however,  competent  evidence  as  to  any  item  may  be  offered 
in  the  absence  of  a  voucher.  Stonebraker  vs.  Friar,  70  T.,  206; 
Jones  vs.  Parker,  67  T.,  80.  It  is  not  necessary  to  present  vouch- 
ers for  commissions,  Davenport  vs.  Lawrence,  19  T.,  319;  87  T., 
372,  but  where  a  greater  sum  is  charged  than  the  statutory  amount 
then  it  must  be  presented  and  allowed.  Id. ;  Stonebraker  vs.  Friar, 
70  T.,  202. 

Compensation  for  Extra  Services, 

The  statute  fixes  the  compensation  for  moneys  received  and  paid 
out,  but  leaves  to  the  court's  discretion  the  amount  of  compensation 
for  other  services.  Extra  personal  services  rendered  the  estate  may 
be  compensated  by  the  court  when  shown  to  have  been  necessary 
and  performed.  Dwyer  vs.  Kalteyer,  68  T.,  564;  Stonebraker  vs. 
Friar,  70  T.,  202;  James  vs.  Craighead,  69  S.  W.  R.,  241;  see 
Richardson  vs.  Kennedy,  74  T.,  510-511.  The  compensation  must 
be  reasonable.    Adriance  vs.  Crews,  45  T.,  182. 

Attorney's  Fees. 

These  fees  are  recognized  as  items  of  expense,  but  the  attorney 
may  look  to  the  administrator  or  the  estate  for  payment,  beeauRe 
his  fees  are  due  as  soon  as  he  renders  the  service.  21  T.,  801; 
2  Posey  U.  C,  107 ;  McGloin  vs.  Vanderlip,  27  T.,  366 ;  Anders 
vs.  Peters,  36  T.,  108.  If  he  looks  to  the  estate,  his  claim  must  be 
authenticated  by  affidavit ;  but  if  to  the  -administrator,  he  may  pay 
and  charge  it  in  an  exhibit  as  an  item  of  expense,  Gammage  & 
Hunter  vs.  Rather,  46  T.,  105,  with  the  duty  of  showing  it  rea- 
sonable and  necessary.  So  the  elements  to  be  considered  are  neces- 
sity and  reasonableness.  Trammel  vs.  Philleo,  33  T.,  411 ;  Wall 
vs.  Down,  36  T.,  117;  James  vs.  Turner,  78  T.,  241;  Gammage  & 
Hunter  vs.  Rather,  46  T.,  105;  Callaghan  vs.  Grenet,  66  T.,  236; 
11  T.,  159,  359;  25  T.,  69;  Caldwell  vs.  Morgan,  21  T.,  801. 
Being  classed  with  the  expense  account,   it  enjoys  the  priority 
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given  to  this  class  of  claims.     Rev.  Stats.,  Art.  2091;  Williams 
vs.  Robinson,  56  T.,  361. 

In  determining  the  reasonableness  or  necessity,  success  or  failure 
can  not  be  made  the  test.  The  question  to  be  determined  is,  what 
would  a  prudent  man  have  done  under  the  similar  circumstances? 
Caldwell  vs.'  Young,  21  T.,  802 ;  Gibson  vs.  Gray,  43  S.  W.  R.,  926 ; 
Kennedy  vs.  Briere,  45  T.,  305.  And  this  test  of  the  reasonable- 
ness and  necessity  of  the  expense  item  is  applicable  to  the  entire 
exhibit. 

When  Not  Allowed. 

A  failure  to  file  a  proper  final  accoimt  prevents  an  administrator 
from  charging  attorney's  fees  in  filing  a  new  account.  James  vs. 
Craighead,  69  S.  W.  R.,  241.  A  temporary  administrator  is  not 
entitled  to  attomey^s  fees  on  an  appeal  by  heirs  from  allowance 
made  by  the  court.    Bell  vs.  Goss,  76  S.  W.  R.,  315. 

Costs, 

Of  course  the  costs  in  the  administration  of  the  estate  is  an  ele- 
ment of  the  expense  account.  So  costs  arising  from  the  defense 
and  protection  of  the  estate.  Manning  vs.  Ma3^es,  79  T.,  655 ;  but 
sometimes,  by  reason  of  neglect  of  duty  or  other  inexcusable  cause, 
costs  accrue  to  the  estate  for  which  administrators  have  been  held 
responsible.  Thus,  upon  failure  to  file  a  proper  account  it  becomes 
necessary  to  cite  him  to  account  from  which  he  appealed,  it  was 
held  within  the  discretion  of  the  district  court  to  tax  the  costs 
against  him.  James  vs.  Craighead,  69  S.  W.  R.,  241 ;  Rev.  Stats., 
Art.  2251;  Thomas  vs.  Hawpe,  80  S.  W.  R.,  129.  So,  whenever 
an  executor  or  administrator  shall  be  removed  for  any  causes  set 
forth  in  the  statutes,  the  costs  of  the  proceeding  should  be  adjudged 
against  him.  Rev.  Stats.,  Art.  2252.  Wliere  it  becomes  necessary 
in  the  administration  of  an  estate  to  appoint  an  auditor,  which 
we  have  seen  the  court  may  do,  or,  when  it  becomes  necessary  to 
appoint  appraisers  or  commissioners  to  appraise  or  partition  the 
estate,  the  expense  occasioned  thereby  is  a  legitimate  item  of  cost 
chargeable  to  the  estate. 

By  Article  2249  appraisers  and  by  Article  2250  commissioners 
appointed  to  partition  are  to  receive  two  dollars  per  day  for  each 
and  every  day  that  they  may  be  necessarily  engaged  in  the  per- 
formance of  their  duties,  to  be  taxed  as  costs. 
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Bond  for  Costs  in  Probate  Proceedings. 

In  all  cases  where  a  party  shall  file  in  the  probate  court  any 
application,  complaint  or  opposition  in  reference  to  any  proceed- 
ing in  the  administration,  and  on  the  trial  thereof  he  is  defeated, 
all  costs  occasioned  by  the  proceedings  shall  be  adjudged  against 
him,  Kev.  Stats.,  Art.  2253;  and  in  all  cases  of  this  character  the 
clerk  can  require  a  bond  to  secure  the  probable  costs  before  filing 
the  papers,  and  should  the  clerk  not  require  it,  any  one  interested 
in  the  estate,  or  any  officer  of  the  court,  may,  on  motion  at  any 
time  before  trial,  obtain  an  order  of  court  requiring  the  bond  for 
costs  to  be  given.  Bev.  Stats.,  Art.  2254;  Howard  vs.  Bussell, 
75  T.,  171. 
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CHAPTER  LXXXI. 

DESCENT    AND    DISTRIBUTION. 

We  have  reached  a  point  where  the  estate  has  been  settled  so  far 
as  creditors  are  concerned^  and  there  remains  in  the  hands  of  the 
executor  or  administrator  the  residue  of  the  estate  for  distribution 
among  the  heirs,  devisees  or  legatees,  or  their  assignees,  they  appear- 
ing in  court  and  making  satisfactory  proof  that  they  are  entitled 
to  receive  it;  in  such  case  it  is  the  duty  of  the  county  court  to 
order  a  partition.  Eev.  Stats.,  Art.  2198;  Cobb  vs.  Speers,  49 
S.  W.  R.,  667. 

This  brings  us  to  a  brief  discussion  of  the  statute  of  descent  and 
distribution. 

By  Article  1688,  any  person  dying  intestate  having  title  to  any 
kind  of  property,  and  shall  leave  no  surviving  husband  or  wife,  it 
shall  descend  and  pass  in  parcenary: 

1.  To  the  children  or  their  descendants. 

2.  If  no  children,  then  it  ascends  to  father  and  mother  in  equal 
proportions. 

3.  If  only  the  father  or  mother  survive,  the  survivor  takes  half 
of  the  estate,  and  the  other  half  goes  to  the  brothers  and  sisters  of 
the  deceased  and  their  descendants ;  but  in  the  absence  of  brothers 
and  sisters  or  their  descendants,  then  the  w^hole  estate  goes  to  the 
surviving  mother  or  father. 

4.  If  neither  father  or  mother  survives,  then  the  whole  estate 
passes  to  the  brothers  and  sisters  and  their  descendants. 

5.  In  the  absence  of  any  of  the  aforementioned  kindred,  then 
the  inheritance  shall  be  divided  into  two  moieties,  one  going  to  the 
paternal  and  the  other  to  the  maternal  kindred  (McKinney  vs.  Ab- 
bott, 49  T.,  375),  as  follows:  (a)  To  grandfather  and  grand- 
mother in  equal  proportions,  (b)  If  only  one  of  these  be  living, 
then  the  survivor  takes  one-half;  the  other  half  going  to  the  de- 
scendants of  such  deceased  grandparents.  If,  however,  there  be 
no  such  descendants,  then  the  surviving  grandparent  takes  the 
whole  estate,  (c)  If  there  be  no  grandparents  surviving,  then  the 
whole  estate  goes  to  their  descendants.  See  Stovall  vs.  Carmichael, 
52  T.,  388;  also  Parish  vs.  Mills,  106  S.  W.  R.,  882,  defining 
descent. 
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This  is  the  established  course  of  distribution  where  there  is  no 
surviving  husband  or  wife;  but  where  there  is  a  surviving  husband 
or  wife,  the  course  is  as  follows: 

1.  If  there  be  a  child  or  children,  or  their  descendants  (a)  they 
take  all  the  real  estate  subject  to  the  one-third  life  estate,  which 
vests  in  the  surviving  husband  or  wife.  Walker  vs.  Young,  37 
T.,  519;  Floyd  vs.  Terrell,  60  T.,  284.  (b)  They  take  two-thirds 
of  all  the  personal  estate,  the  other  third  rests  absolutely  in  the 
surviving  husband  or  wife.    Floyd  vs.  Terrell,  60  T.,  284. 

2.  If  there  be  no  children,  or  their  descendants,  then  the  sur- 
viving husband  or  wife  gets  all  the  personal  estate,  and  one-half 
of  the  real  estate  of  the  intestate  in  fee,  Feete  vs.  Commerce,  70 
T.,  526;  the  other  half  passing  as  provided  in  Article  1688,  with 
this  exception,  that  if  there  be  no  surviving  father  or  mother,  nor 
brothers  or  sisters,  or  their  descendants,  it  does  not  pass  to  the 
grandparents,  but  the  surviving  husband  takes  the  whole  of  the 
estate  without  remainder  to  any  one.  Alexander  vs.  Kennedy,  19 
T.,  491;  Philleo  vs.  HoUiday,  24  T.,  44;  see  26  S.  W.  B.,  99. 

The  Act  of  1837  was  the  first  act  permitting  the  surviving  hus- 
band or  wife  to  inherit.  71  T.,  187;  75  T.,  409.  Under  the  Span- 
ish law  enforced  in  Texas  prior  to  that  time,  a  surviving  wife  who 
lacked  the  means  to  live  in  comfort  was  entitled  to  one-fourth  of 
her  deceased  husband^s  estate.  See  Boone  vs.  Hulsey,  71  T.,  189; 
Dallam,  498  to  502. 

These  rules  regulate  the  transmission  of  the  separate  estate  of  a 
deceased  intestate,  and  the  sources  from  whence  the  propert}-  may 
have  beoD  derived  are  not  considered;  thus,  Article  1690  provides 
that  there  shall  be  no  distinction  between  property  of  the  intestate 
derived  by  gift,  devise  or  descent  from  the  maternal  or  paternal 
line ;  the  intestate  is  the  source  of  a  new  succession.  This  was  not 
the  rule  under  the  Act  of  1840.  Pease  vs.  Stone,  77  T.,  554.  The 
only  exception  to  the  rule  is  created  by  Article  1690,  which  pro- 
vides that  if  the  intestate  was  an  adopted  heir  of  another,  and 
should  leave  no  surviving  wife  or  children,  then  so  much  of  his 
estate  as  was  obtained  from  the  person  adopting  him  by  gift,  de- 
vise or  descent  shall  descend  to  the  person  and  his  heirs  who 
adopted  him. 
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Per  Capita  and  Per  Stirpes. 

By  Article  1695,  in  distributing  the  property  of  the  deceased 
under  these  rules,  if  the  children  alone  come  into  the  partition, 
or  if  the  distribution  is  to  be  made  alone  to  brothers  and  sisters, 
or  to  uncles  and  aunts,  or  to  any  other  relations  taking  under  the 
statute,  and  who  stand  in  the  same  degree  of  relationship  to  the 
intestate,  then  they  take  per  capita;  that  is,  each  an  equal  share, 
but  when  the  descendants  of  any  class  among  whom  the  property 
is  to  be  divided  are  entitled  under  the  statute  to  take,  then  tlie 
descendants  only  take  the  share  of  their  ancestor  to  be  divided 
among  them,  but  they  take  direct  from  the  intestate,  unencum- 
bered by  debts  of  ancestor.  Powers  vs.  Morrison,  88  T.,  137; 
Jemnigan  vs.  Lauderdale,  73  S.  W.  R.,  39;  Rev.  Stats.,  Art.  1658. 

Children  Barn  Out  of  Lawful  Wedlock. 

In  determining  the  rights  of  children  of  the  deceased  in  distrib- 
uting an  estate,  it  is  specially  provided  that  children  bom  out  of 
lawful  wedlock  are  legitimated  by  a  subsequent  marriage  between 
the  mother  and  father  if  recognized  by  him,  and  any  child  born 
of  a  marriage,  though  void  in  law,  is  declared  legitimate.  Rev. 
Stats.,  Art.  1699;  7  T.,  580;  15  T.,  233;  20  T.,  746;  42  T.,  603; 
31  T.,  181.  The  rule  is  that  it  is  presumed  that  children  are  born 
in  lawful  wedlock.    102  S.  W.  R.,  475. 

Bastards. 

Bastards  inherit  from  their  mother,  or  through  their  mother, 
and  are  entitled  to  distributive  shares  of  the  personal  estate  of  any 
of  the  kindred  on  the  mother's  side.  30  T.,  135 ;  25  S.  W.  R.,  677 ; 
Pettus  vs.  Dawson,  82  T.,  18.  A  mother  may  inherit  from  a  bas- 
tard son.    Ford  vs.  Boone,  75  S.  W.  R.,  353. 

Children  of  the  Half  Blood. 

Whenever,  under  the  statute  of  descent  and  distribution,  the 
inheritance  is  directed  to  pass  to  the  collateral  kindred  of  the 
intestate,  a  distinction  is  drawn  between  those  of  the  whole  blood 
and  those  of  the  half  blood,  the  latter  only  inheriting  one-half  as 
much  as  those  of  the  whole  blood.  Thus,  the  inheritance  being 
divided  among  two  of  the  whole  and  two  of  the  half  blood,  the 
former  would  receive  two-sixths  of  the  estate  each,  while  the  latter 
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would  receive  one-sixth  of  the  estate  each.  Kev.  Stats.,  Art.  1691. 
Prior  to  1840  the  half  blood  was  excluded  under  the  civil  law  then 
in  force,  Kirby  vs.  Hayden,  99  S.  W.  B.,  746 ;  Wardlow  vs.  Miller, 
69  T.,  398;  Franklin  vs.  Piper,  23  S.  W.  R.,  945,  and  it  seems 
that  this  rule  of  descent  was  not  changed  until  March,  1848,  in 
Marlow  vs.  King,  17  T.,  179. 

Statute  Easily  Construed. 

In  Lee  vs.  Smith,  18  T.,  146,  it  is  said  this  statute  is  too  plain 
to  leave  any  room  for  doubt  or  construction.  We  have,  then,  l)y 
Article  1688  when  there  are  no  children,  and  only  a  father  or 
mother  surviving,  the  one-half  of  the  estate  descends  to  the  brothers 
and  sisters  of  the  intestate  and  to  their  descendants;  and  if  there 
be  no  father  or  mother  surviving,  the  whole  estate  descends  to  the 
brothers  and  sisters  and  their  descendants,  and  when  it  thus  passes 
to  the  collateral  kindred  both  the  whole  and  half  blood  take  as 
stated ;  but  if  all  be  of  the  whole  blood,  or  all  be  of  the  half  blood, 
they  take  per  capita.    Marlow  vs.  King,  17  T.,  179. 

I  have  thus  grouped  together  the  rules  governing  the  distribu- 
tion of  an  estate  of  an  intestate,  and  will  now  briefly  illustrate 
their  application. 

Statute  May  Be  Changed, 

The  statute  of  descent  and  distribution  is  subject  to  change  by 
the  Legislature,  but  not  to  affect  heirship  fixed  by  the  law  in  force 
when  the  ancestor  died.  Lee  vs.  Smith,  18  T.,  145;  Kurcher  vs. 
Murray,  54  Fed.  Rep.,  621;  Hamilton  vs.  Flinn,  21  T.,  717;  Paul 
vs.  Bell,  31  T.,  13-14.  Otherwise  they  are  only  arbitrarily  rules 
established  by  law.    Jones  vs.  Barnet,  31  T.,  641. 

Between  1836  and  1848  there  were  changes  in  the  law  controll- 
ing the  earlier  cases,  but  it  would  not  now  be  profitable  to  discuss 
them;  however,  in  passing,  I  will  call  attention  to  a  few  cases  dis- 
cussing the  Spanish  law  and  statute  prior  to  1848  affecting  the 
law  of  inheritance.  See  Boone  vs.  Hurley,  71  T.,  176;  Reese  vs. 
Hicks,  13  T.,  162;  Van  Sickle  vs.  Catlett^i  75  T.,  404;  Garrett  vs. 
Dallam,  498;  Pettus  vs.  Dawson,  82  T.,  19;  Hardy  vs.  Hanson, 

82  T.,  101;  Yates  vs.  James,  10  T.,  175;  Prendergast  vs.  Anthony, 
11  T.,  165;  Pease  vs.  Stone,  77  T.,  551;  Goodrich  vs.  O'Connor, 
52  T.,  375;  Wardlow  vs.  Miller,  67  T.,  395;  99  S.  W.  R.,  746; 

83  T.,  262 ;  Babb  vs.  Carrol,  21  T.,  765. 
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CHAPTER  LXXXII. 

DESCENT    AND    DISTRIBaTION. 

I  BOW  pass  on  to  a  brief  review  of  the  present  act,  which  is  a 
verbatim  copy  of  the  Act  of  March  18,  1848,  and  which  has  fixed 
the  status  of  property  in  Texas  since  that  date  so  far  as  its  de- 
scent and  distribution  is  concerned. 

Children  Primarily  Inherit 

We  notice,  first,  that  the  only  class  of  persons  who  primarily 
inherit  every  species  of  property  left  by  an  intestate,  whether  sep- 
arate or  community,  are  his  or  her  children.  Parrish  vs.  Mills, 
106  S.  W.  R.,  882.  We  see  the  surviving  husband  or  wife  takes 
no  interest  in  the  community  of  the  deceased  where  there  is  a  child 
or  children,  and  are  entitled  only  to  one-third  life  estate  in  the 
separate  real  estate  of  each  other,  Walker  vs.  Young,  37  T.,  519; 
McAlvey  vs.  Coyer,  60  T.,  284,  and  only  one-third  interest  in  the 
personal  estate  remainder  to  the  child  or  children  of  the  deceased. 
Eckford  vs.  Knox,  67  T.,  202;  Swa)Tie  vs.  Loan  Oil  Co.,  86  S.  W. 
R.,  740;  85  S.  W.  R.,  790;  Dwyer  vs.  Pierce,  60  S.  W.  R.,  441. 

In  Burgess  vs.  Hargrove,  64  T.,  110,  it  is  said,  under  the  civil 
law  the  term  "children"  included  all  descendants  in  a  direct  line, 
but  the  court  in  construing  Article  1696,  Batts'  Rev.  Stats.,  gave 
to  the  words  child  or  children  the  common  law  significance,  which 
did  not  include  "grandchildren,"  and  in  this  case  held  that  in  the 
absence  of  children  all  the  community  passes  to  the  survivor, 
though  there  were  grandchildren  living.  This  brought  about  a 
change  in  the  law  in  1887,  and  after  the  words  "child  or  children" 
were  added  or  their  descendants,  etc.    See  article  stated  above. 

In  Parish  vs.  Mills,  102  S.  W.  R.,  184 ;  106  S.  W.  R.,  882,  the 
word  "descendant^ ^  is  construed  to  be  the  issue  of  the  deceased. 
The  word  ^^eir^^  is  the  one  upon  whom  the  law  casts  the  estate 
upon  the  death  of  the  ancestor.  Barclay  vs.  Cameron,  25  T..  241. 
There  can  be  no  heir  of  a  living  person.  Eckford  vs.  Knox,  67 
T.,  203. 

Understanding,  then,  the  signification  of  these  words  as  used  in 
our  statute,  we  see  that  the  children,  or  their  descendants,  if  one 
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parent  sarrives,  take  all  the  real  estate  ezc^  a  one-thixd  life 
interest  caired  out  for  the  sanriTor,  Swayne  tb.  Oil  Co.,  86  S.  W. 
B.,  740;  Scales  ts.  Marshall,  60  S.  W.  IL,  337;  and  all  of  the  per- 
sonal estate,  except  one-third  passing  to  the  suiriying  parent. 
They  take  all  the  interest  of  the  intestate  in  the  commnnitj  estate, 
which  is  one-half  after  all  the  commnnity  debts  are  paid.  Dwjer 
▼s.  PiCTce,  60  S-  W.  B.,  441.  If  no  parent  sniriTes  they  take  the 
whole  estate  in  fee  of  both  father  and  mother  dying  intestate, 
after  the  debts  are  paid.  Chandler  ts.  Copeland,  31  T.,  152 ;  Mc- 
Kensie  vs.  Boss,  74  T.,  600;  36  T.,  20;  33  S.  W.  B.,  383;  10  T., 
41;  10  T.,  575;  61  T.,  71.  To  let  in  any  other  class  of  persons 
to  the  commtinity  estate  or  separate  estate,  there  must  be  no  chil- 
dren.   Eckford  ts.  Knox,  67  T.,  202. 

Rule  of  Inheritance  Is  Fixed  at  Intestaii^s  Death. 

By  Article  1693  no  right  of  inheritance  shall  accrue  to  any 
person  whateyer  other  than  the  children  of  deceased,  or  lineal  de- 
scendants, unless  they  be  in  being  and  capable  in  law  to  take  as 
heirs  at  the  time  of  the  death  of  the  intestate.  Blythe  vs.  Easter- 
ling,  20  T.,  565 ;  Kestenson  vs.  Bailey,  80  S.  W.  B.,  97 ;  Hornsby 
vs.  Bacon,  20  T.,  556 ;  Wardlow  vs.  Miller,  69  T.,  395 ;  83  T.,  262 ; 
52  T.,  378;  11  T.,  475;  14  T.,  613;  31  T.,  352;  38  T.,  21;  Faim 
vs.  State,  18  Cr.  App.,  320;  76  T.,  666.  Posthumous  children  and 
lineal  descendants  not  in  being  at  the  time  of  death  of  the  intes- 
tate are  exceptions  to  the  rule  that  the  heir  must  be  in  being  and 
capable  to  take  as  heir  at  the  time  of  the  death  of  the  intestate. 
Kesterson  vs.  Bailey,  80  S.  W.  B.,  99;  Evans  vs.  Opperman,  76 
T.,  300. 

One  bom  after  the  death  of  the  remainderman,  but  before  the 
life  tenant  dies,  can  not  inherit  from  the  remainderman.  Kester- 
son vs.  Bailey,  80  S.  W.  B.,  97. 

The  rule  of  inheritance,  then,  is  fixed  by  law,  and  parties  can 
not  alter  it  by  contract  either  before  or  after  marriage.  Cox  vs. 
Miller,  54  T.,  24 ;  Groesbeck  vs.  Groesbeck,  78  T.,  669 ;  and  land 
passes  by  law  of  State,  and  not  State  of  intestate's  citizenship. 
Montgomery  vs.  Montgomery,  105  S.  W.  B.,  39. 

Adopted  Child. 

No  property  ascends  or  passes  collaterally  if  there  be  a  child  or 
children  surviving,  and  this  is  true  with  reference  to  the  adopted 
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child,  who  stands  on  the  same  plane  with  the  child  begotten  in 
lawful  wedlock  as  a  legal  heir.  Rev.  Stats.,  Art.  1690;  Eckford 
vs.  Knox,  67  T.,  202 ;  Rev.  Stats.,  Arts.  1-2 ;  Taylor  vs.  Desern,  81 
T.,  246 ;  White  vs.  Holman,  60  S.  W.  R.,  438 ;  Jordan  vs.  Abney, 
78  S.  W.  R.,  486,  except  in  the  fact  that  where  the  adopted  heir 
dies  leaving  no  surviving  husband,  or  wife,  or  children,  the  prop- 
erty received  as  such  adopted  heir  shall  revert  to  the  adopted 
parent,  or  pass  to  his  or  her  heirs  under  the  statute.    . 

Again,  if  at  the  time  of  the  adoption  there  be  children  born  in 
lawful  wedlock,  or  a  child  or  children  be  bom  after  the  adoption, 
then  the  adopted  heir  can  not  inherit  more  than  one-fourth  of  the 
estate  of  the  party  adopting  him.  Rev.  Stats.,  Art.  2 ;  see  MuUins 
vs.  Looke,  8  T.  C.  A.,  143 ;  and  52  T.,  641,  as  to  status  of  the 
adopted  child.  See  Acts  of  1907,  p.  103,  providing  for  transfer  of 
custody  by  parent.  See  also  Reese  vs.  Gellerman,  110  S.  W.  R., 
196,  and  authorities. 

When  No  Child  or  Children  Survive, 

We  have  so  far  been  stating  the  rule  of  descent  of  the  separate 
and  community  estate  where  the  intestate  or  testator,  without 
other  direction  in  the  will,  left  children  surviving.  When  there 
are  no  children,  or  their  descendants,  the  surviving  husband  or 
wife  will  take  all  the  personal  property,  and  one-half  of  the  lands 
of  the  deceased  in  fee;  the  other  half  of  the  real  estate  ascends 
to  the  father  and  mother  of  deceased  in  equal  shares.  McCowen 
vs.  Owens,  40  S.  W.  R.,  336 ;  White  vs.  Holman,  60  S.  W.  R.,  437 ; 
100  S.  W.  R.,  984;  Rev.  Stats.,  Art.  1689.  In  the  absence  of  one, 
the  living  parent  of  the  deceased  takes  one-half  of  the  one-half 
thus  ascending;  the  other  half  going  collaterally  to  the  brothers 
and  sisters  of  the  deceased  or  their  descendants.  If  there  be  no 
surviving  mother  or  father,  the  entire  half  of  the  real  estate  passes 
to  the  brothers  and  sisters,  or  their  descendants.  And,  finally,  if 
there  be  no  surviving  mother  or  father  or  brothers  or  sisters  of 
the  deceased,  then  the  surviving  husband  or  wife  takes  the  whole 
of  the  realty  in  fee.  So,  then,  we  see  that,  in  the  absence  of  chil- 
dren of  the  deceased  or  their  descendants,  the  surviving  husband 
of  wife  will  get  all  the  personal  estate,  and  only  all  the  separate 
real  estate  of  the  deceased  where  no  sisters  or  brotTiers  or  their 
descendants  survive  him.  See  Kesterson  vs.  Bailev,  80  S.  W. 
R.,  98. 
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Xote  that  this  rule  does  not  apply  to  the  community  interest  of 
the  deceased  in  the  real  estate,  for  we  have  seen  that  if  there  be  no 
children  the  surviving  husband  or  wife  takes  all  the  community 
real  estate  with  remainder  to  no  one,  and  subject  only  to  commu- 
nity debts.  Hev.  Stats.,  Art.  1696.  Xote  further  that  the  ascent 
does  not  reach  the  grandmother  or  grandfather,  nor  the  collateral 
course  reach  bevond  the  brothers  and  sisters  or  their  descendants  if 
there  be  a  surviving  husband  or  wife. 

When  There  Is  No  Surviving  Husband,  Wife  or  Child. 

We  have  already  given  the  statute  in  full  fixing  the  course  of 
descent,  where  the  deceased  left  neither  husband  or  wife  surviving. 
.We  have  seen  that  if  children  are  left,  primarily  the  estate  goes  to 
them;  but  in  the  absence  of  children  it  ascends  to  the  father  and 
mother  in  equal  proportions.  If  only  one  survives,  he  or  she  takes 
one-half  of  the  estate,  the  other  half  going  to  the  brothers  and 
sisters  of  the  deceased,  or  their  descendants.  Chandler  vs.  Cope- 
land,  31  T.,  152;  Purrh  vs.  Winston,  66  T.,  523.  If  there  be  no 
brothers,  sisters  or  their  descendants,  then  the  surviving  mother 
or  father  takes  the  whole  estate.  Spencer  vs.  Millican,  31  T.,  66. 
If  there  be  no  surviving  mother  or  father  then  the  brothers  and 
sisters  or  their  descendants  take  the  whole  estate.  If  there  be  no 
mother,  father,  brothers  or  sisters,  then  the  estate,  without  refer- 
ence to  its  source,  divides  and  ascends  one-half  in  search  of  the 
paternal  kindred  and  the  other  in  search  of  the  maternal  kindred, 
as  if  two  estates,  Witherspoon  vs.  Jemigan,  76  S.  W.  R.,  445,  as 
follows :  the  paternal  grandfather  and  grandmother,  if  living,  take 
equal  portions;  if  only  one  be  living,  then  the  moiety  is  divided 
one-half  to  the  survivor,  and  the  other  to  the  descendants  of  the 
deceased  grandfather  or  grandmother.  Jones  vs.  Barnett,  30  T., 
641;  McKinney  vs.  Abbott,  49  T.,  375;  Young  vs.  Gray,  60  T., 
544;  see  77  T.,  554;  and  Stovall  vs.  Carmichael,  52  T.,  388.  If 
there  be  no  such  descendants,  t^en  the  surviving  grandmother  or 
grandfather  takes  the  whole  moiety.  If  there  be  no  surviving 
grandmother  or  grandfather,  then  the  whole  moiety  will  be  divided 
among  their  descendants;  that  is,  the  uncles,  aunts  and  cousins  of 
the  deceased.  So  with  the  moiety  of  the  maternal  kindred,  and  in 
each  case  passing  to  the  nearest  lineal  ancestors  and  their  descend- 
ants. McKinney  vs.  Abbott,  49  T.,  375 ;  Jemigan  vs.  Lauderdale, 
73  S.  W.  R.,  40-41 ;  Witherspoon  vs.  Jemigan,  76  S.  W.  R.,  445. 
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But  in  thus  passing  to  these  descendants  in  the  ma]ternal  line 
and  paternal  line^  those  living  and  standing  in  the  same  degree  of 
relationship  to  the  deceased  take  per  capita;  that  is,  by  persons. 
But  if  a  part  of  those  standing  in  the  first  and  same  degree  of 
relationship  to  the  deceased  are  dead,  but  have  left  descendants, 
these  descendants  take  per  stirpes;  that  is,  an  equal  distribution 
among  them  of  the  share  the  ancestor  would  have  taken  if  living. 
Bev.  Stats.,  Art.  1695  applies. 

In  Jernigan  vs.  Lauderdale,  73  S.  W.  R.,  40-41,  Emerson  left 
only  an  aimt,  and  the  children  of  two  aunts  on  the  maternal  side ; 
and  children  and  their  descendants  of  three  aunts  on  the  paternal 
side,  leaving  five  first  cousins  and  descendants  of  three  deceased 
first  cousins  on  the  paternal  side;  the  contention  was  as  to  the 
distribution  of  the  paternal  moiety.  The  court  said  that  Article 
1695  did  not  apply,  and  the  paternal  line  took  per  stirpes,  but  this 
was  reversed  in  Witherspoon  vs.  Jernigan,  76  S.  W.  B.,  445,  hold- 
ing that  Article  1695  applied  to  the  maternal  and  paternal  moiety. 
See  Jones  vs.  Bamett,  30  T.,  643. 

Where  the  only  heirs  are  uncles  and  nephews,  the  uncles  take 
per  capita  and  the  nephews  per  stirpes,  or  as  representatives. 
Jones  vs.  Barnett,  30  T.,  638 ;  McKensie  vs.  Ross,  74  T.,  600 ;  Mc- 
Kinney  vs.  Abbott,  49  T.,  371. 

In  House  vs.  Brent,  7  S.  W.  R.,  65,  the  intestate  left  one  brother 
and  two  sisters;  one  sister  died  leaving  a  husband  surviving:  held, 
the  husband  entitled  to  one-half  share  of  wife  in  the  estate  of  the 
intestate. 

Where  grandchildren  or  descendants  of  any  deceased  member  of 
a  class  take  what  their  ancestor  would  have  received  under  the  par- 
tition if  living,  they  take  by  substitution ;  that  is,  not  through,  but 
paramount  to,  their  ancestor.  Thus  an  intestate  who  leaves  a 
child,  and  a  grandson  whose  parent  is  dead,  the  latter  is  not  charge- 
able in  the  partition  with  the  debt  of  the  ancestor  of  the  estate. 
Powers  vs.  Morrison,  88  T.,  133;  Moore  vs.  Moore,  33  S.  W.  R., 
219;  Chandler  vs.  Copeland,  31  T.,  152;  23  S.  W.  R.,  993-994. 
Where  collateral  kindred  sue  for  an  interest  in  an  estate  claimed 
under  the  statute  of  descent,  they  must  allege  and  show  that  the 
deceased  left  no  kindred  having  priority  of  apportionment  under 
the  statute.    Byers  vs.  Wallace,  28  S.  W.  R.,  1056 ;  98  S.  W.  R.,  665. 

As  to  the  method  of  computing  degrees  of  collateral  consan- 
guinity, see  Tyler  Tap  R.  R.  Co.  vs.  Overton,  1  App.  C,  268. 
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Descent  of  Penonal  Property. 

By  tlie  common  law  the  personal  properly  descended  to  the  ad- 
ministrator, but  our  State  makes  no  distinction  between  personal 
and  real  property  in  this  respect.  31  T.,  400.  It  is  explicit  as  to 
the  descent  of  personal  as  well  as  the  real  property  of  the  intestate, 
when  the  domicile  is  in  Texas,  but  when  the  domicile  of  the  de- 
ceased was  in  another  State,  then  the  law  of  the  domicile  governs 
the  descent  and  distribution  of  personal  property.  Haskins  vs. 
Wright,  17  T.,  39;  Simpson  vs.  Knox,  1  TJ.  C,  576;  Lanius  vs. 
Fletcher,  99  S.  W.  B.,  169;  Id.,  101  S.  W.  B.,  1078.  Unlocated 
land  certificates  descend  as  personalty.  Porter  vs.  Bumette,  60 
T.,  222. 

EqtUty  of  Redemption. 

Equity  of  redemption  is  descendible.  Buchanan  vs.  Monroe,  22 
T.,  541.  So  is  the  legal  title  of  mortgaged  land.  Cooper  vs.  Lang- 
lin,  76  T.,  528. 

Inheritance  by  Aliens. 

As  to  inheritance  by  aliens,  see  Bev.  Stats.,  Arts.  9,  10.  12,  14 ; 
20  T.,  556;  82  T.,  65;  35  T.,  323;  48  T.,  567;  54  T.,  113.  (See 
also  '^Descent  Through  Aliens.^') 
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CHAPTER  LXXXIII. 

DESCENT  AND  DISTRIBUTION. 

Community  Property;  Descent  Of. 

Upon  the  dissolution  of  the  marriage  relation  by  death,  the  com- 
munity estate  of  the  deceased  passes  to  the  survivor  if  there  be  no 
children,  or  their  descendants,  Rev.  Stats.,  Art.  1696;  84  T., 
282;  19  T.,  321;  25  S.  W.  R.,  327;  11  T.,  168;  19  T.,  324;  67 
T.,  202;  but  if  there  be  children  or  their  descendants  surviving, 
then  the  survivor  takes  one-half  of  the  community  estate,  the  other 
half  rests  at  once  on  the  children  or  their  descendants.  Belcher 
vs.  Fox,  60  T.,  527;  Brown  vs.  Elmendorf,  87  T.,  60;  Randolph 
vs.  Junker,  21  S.  W.  R.,  553;  Johnson  vs.  Harrison,  48  T^  268; 
48  T.,  550 ;  52  T.,  415 ;  84  T.,  412 ;  3  T.,  452 ;  20  T.,  299 ;  38  T., 
418 ;  69  T.,  327 ;  37  T.,  91,  572 ;  Boss  vs.  Davis,  38  S.  W.  R.,  270 ; 
52  T.,  411 ;  83  S.  W.  R.,  179;  64  T.,  483;  66  T.,  538.  Community 
property  descends  equally  to  the  children  of  the  intestate,  Mixon 
vs.  Land  &  Cattle  Co.,  84  T.,  411;  39  T.,  33;  36  T.,  688;  37  T., 
500 ;  38  S.  W.  R.,  268 ;  but  the  descendant  takes  only  the  interest 
of  the  parent  as  a  child  of  the  intestate.    Rev.  Stats.,  Art.  1696. 

As  before  stated,  this  article  is  obviously  plain,  and  the  words 
"or  their  descendants''  were  added  by  amendment  March  30,  1887, 
to  meet  the  construction  that  had  been  given  by  the  Supreme  Court 
to  the  word  children  in  the  former  statute,  as  decided  in  Burgess 
vs.  Hargrove,  64  T.,  110,  it  being  held  that  in  the  absence  of  chil- 
dren the  surviving  husband  or  wife  took  the  whole  community 
estate,  to  the  exclusion  of  grandchildren.  Cartright  vs.  Moore,  68 
T.,  55;  Pegues  vs.  Harden,  76  T.,  100;  McKinney  vs.  Moore,  73 
T.,  471;  McKelvey  vs.  Cryer,  37  S.  W.  R.,  176. 

In  McKensie  vs.  Ross,  74  T.,  600,  Burgess  vs.  Hargrove  was  dis- 
tinguished, and  the  property  was  divided  between  the  adughter  and 
the  grandchildren,  under  Article  1688.  The  addition  of  the  word 
^'descendant"  in  the  present  act  gives  to  the  grandchildren  the  in- 
terest of  the  deceased  parent  in  the  community  estate  and  conforms 
it  to  Article  1689,  providing  for  the  distribution  of  the  separate 
estate  of  the  intestate  to  the  children  or  their  descendants. 

By  Article  1697  the  community  estate  passes  charged  with  the 


d^bu  of  the  estate,  so  that  vhat  ma^  be  dutribated  is  only  the 
reftiriue  after  the  commiuiitT  debts  are  paid.  Johnson  ts.  Harnaon, 
\h  T,,  'Zi'A\  Sanger  vs.  Moodr,  60  T.,  96;  Cage  vs.  Tncker,  37 
.S,  W,  K,,  180;  Watts  vs.  Miller,  76  T.,  13.  On  the  death  of  the 
husband  of  the  second  surviving  wife,  leaving  children  of  both 
marriages^  the  children  of  the  first  marriage  are  entitled  to  one- 
half  of  the  commnnitj  of  the  first  marriage^  and  an  equal  share 
with  the  children  of  the  second  marriage  in  ihe  commnnity  interest 
of  the  father  in  the  second  marriage.  Qlemons  vs.  Clonons,  45 
H#  1^  >  K.y  199. 

We  Hee,  then^  that  the  statute  fixes  the  descent  of  the  community, 
giving  to  the  survivor  the  whole  estate  if  there  be  no  children,  but 
if  thcTo  be  children,  the  communitv  interest  desc^ids  one-half  to 
the  survivor,  the  other  half  to  be  divided  equally  among  the  chil- 
dren of  the  deceased,  the  descendants  of  children  taking  the 
parent's  share.  This  rule  applies  whether  the  children  be  the  off- 
spring of  one  wife  or  several  wives,  or  one  husband  or  several 
husbands.  Morrill  vs.  Hopkins,  36  T.,  688;  Ma^-es  vs.  Bice,  37 
T.,  500 ;  Bass  vs.  Davis,  38  S.  W.  R.,  268.  The  survivor  can  take 
no  intc'rc*st  in  the  community  of  the  deceased  spouse  if  there  be 
children  or  their  descendants  living.  Eekford  vs.  Knox,  67  T., 
203 ;  Walker  vs.  Young,  37  T.,  519. 

7^h(;  community  interest  vests  by  force  of  the  statute  and  not  as 
heir,  and  with  absolute  control  of  its  disposition,  whether  it  be  the 
half  or  whole  interest.  Thompson  vs.  Cragg,  24  T.,  582;  48  T., 
257,  531 ;  69  T.,  327. 

Descent  of  Homestead, 

Art !(;!(•  16,  Section  52,  of  the  Constitution,  provides  that  on  the 
death  of  the  husband  or  wife,  or  both,  the  homestead  shall  descend 
and  vest  in  like  manner  as  other  real  property  of  the  deceased,  and 
governed  by  the  same  laws  of  descent  and  distribution ;  but  it  can 
not  be  partitioned  during  the  lifetime  of  the  surviving  hus- 
band or  wife  so  long  as  the  survivor  may  elect  to  use  or  occupy  the 
same  aw  a  homestead,  or  so  long  as  the  guardian  of  the  minor  chil- 
dren may,  under  the  order  of  the  proper  court,  be  permitted  to 
uw  and  occupy  the  same. 

Artlclo  2055,  Kov.  Stats.,  provided  that  the  widow  and  children 
entitled  under  the  statute  to  the  homestead  and  exemptions  took 
the  absolute  title  to  the  homestead  free  from  debt,  if  the  estate 


DESCENT  OF   HOMESTEAD.  353 

was  insolvent.  This  act  was  declared  to  be  in  conflict  with  the 
above  provision  of  the  Constitution  providing  that  the  homestead 
shall  descend  as  other  real  estate^  and^  therefore^  adult  children 
not  a  part  of  the  family  would  take  an  interest  in  case  of  parti- 
tion under  the  statute  of  descent  and  distribution.  Lacy  vs.  Locket, 
82  T.,  193;  76  T.,  522. 

We  have,  then,  the  title  to  the  homestead,  if  upon  the  separate 
real  estate  of  the  intestate,  passes  to  the  children  free  from  debt, 
subject  to  the  uses  set  forth  in  the  Constitution,  Lacy  vs.  Locket, 
82  T.,  193;  Cameron  vs.  Morris,  83  T.,  168;  Stephenson  vs.  Mar- 
salis,  33  S.  W.  R.,  383;  57  T.,  460;  60  T.,  272;  58  T.,  214,  304; 
West  vs.  West,  9  T.  C.  A.,  475 ;  Zwememan  vs.  Von  Rosenberg,  76 
T.,  522,  except,  of  course,  those  debts  permitted  by  the  Constitu- 
tion to  be  taken  as  a  lien  on  the  homestead,  which  have  been  here- 
tofore discussed. 

If  the  homestead  be  in  community,  one-half  vests  in  the  children 
of  the  deceased  or  the  descendants.  Clark  vs.  Nolan,  38  T.,  419 ; 
Wright  vs.  Doherty,  50  T.,  40;  Hair  vs.  Wood,  58  T.,  77;  93  S.  W. 
R.,  1000;  Freeman  vs.  Robson,  52  T.,  411-415;  Ashe  vs.  Youngst, 
65  T.,  636;  Zwememan  vs.  Von  Rosenberg,  76  T.,  525;  Childers 
vs.  Henderson,  76  T.,  616;  McDougal  vs.  Bradford,  80  T.,  566; 
78  T.,  436. 

Under  Article  2049,  Sections  3  and  4,  children  of  the  deceased 
father  are  entitled  to  receive  from  the  widow  of  their  father  (their 
stepmother)  their  share  of  the  exempt  personal  property  where  she 
had  sold  it  and  appropriated  the  proceeds,  Bums  vs.  Falls,  56 
S.  W.  R.,  576 ;  but  the  children  who  have  abandoned  the  homestead 
can  not  recover  from  the  widow  rents  and  profits,  though  the  chil- 
dren have  an  interest  in  the  homestead.    Authorities  same  as  above. 

Joint  Interest  in  Property. 

By  Article  1698,  where  the  deceased  had  a  joint  interest  in  prop- 
erty, his  interest  in  said  estate  passes  under  the  statute  in  the  same 
manner  as  if  severed  and  ascertained  when  he  died.  Such  estates 
are  not  affected  by  the  rules  of  survivorship  at  common  law.  25 
S.  W.  R.,  371 ;  Peterson  vs.  Fowler,  73  T.,  527. 

The  legal  title  of  the  vendor  in  a  deed  reserving  the  lien  to  secure 
the  purchase  money  passes  to  the  heirs  of  the  intestate.  Rev. 
Stats.,  Arts.  2198,  2202;  85  S.  W.  R.,  504;  70  T.,  136;  9  T.,  16; 
11  T.,  158;  31  T.,  346.     (See  "Partition  Of,''  p.  367.) 
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Descent  Through  Aliens. 

% 

In  taking  title  by  descent  it  is  no  bar  that  any  ancestor  through 
whom  title  passes  was  an  alien.  Eev.  Stats.,  Art.  1701;  Handrick 
vs.  Gnrley,  48  S.  W.  B.,  994.  An  alien  heir,  however,  upon  whom 
descent  is  cast,  must  comply  with  the  conditions  of  the  law.  Hand- 
rick vs.  Handrick,  54  T.,  Ill;  61  T.,  602;  63  T.,  623;  64  T.,  139; 
54  S.  W.  B.,  350 ;  8  T.,  67 ;  54  Fed.,  621 ;  48  T.,  580. 

Method  of  Determining  Who  Are  Heirs, 

By  Act  of  1907,  page  230,  a  method  is  provided  for  determining 
in  the  county  court  who  are  heirs  of  a  decedent,  and  their  respec- 
tive shares  and  the  procedure  to  be  taken. 

Section  1.  Persons  dying  intestate  leaving  property,  and  there 
is  no  administration  in  Texas  on  the  estate,  or  where  a  will  has 
been  probated  in  this  State  or  elsewhere,  or  an  administration  in 
this  State  and  any  real  or  personal  property  has  been  omitted  from 
the  will  or  administration,  or  np  final  disposition  has  been  made 
in  the  administration  of  the  property,  the  county  court  in  which 
such  proceedings  were  last  pending,  or  if  no  will  or  administration 
then  the  county  court  of  the  county  where  the  real  estate  is  sit- 
uated, or  if  no  real  estate  then  in  the  county  where  the  personal 
property  may  be  found,  may  determine  who  are  the  heirs  and  only 
heirs  of  such  decedent  and  their  respective  shares  and  interests 
under  the  laws  of  this  State,  and  the  action  shall  be  known  as  an 
action  to  declare  heirship. 

Section  2.  Any  person  claiming  ownership  of  the  estate  or  a 
share  therein  may  file  the  petition,  and  this  section  sets  forth  what 
the  petition  must  contain  and  who  must  be  parties. 

Section  3  provides  for  notice  by  citation  under  provisions  of  the 
law  applying  to  issuing  and  service  of  citations  in  probate  matters 
on  resident  defendants  and  service  by  publication  on  non-resident 
defendants  and  unknown  heirs.  This  section  further  provides  that 
if  the  administration  of  such  estate  is  begun  in  any  county,  or  a 
will  probated  after  such  suit  is  begun,  then  such  suit,  by  order 
entered  of  record,  shall  be  transferred  to  the  court  of  the  county 
where  administration  is  begun  or  the  will  probated,  where  the  clerk 
must  docket  it  for  trial. 

Section  4  provides  for  the  trial  and  judgment  to  be  entered,  the 
effect  of  such  judgment,  and  that  it  may  be  appealed  from. 
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Section  5  provides  for  filing  the  judgments  for  record  in  the 
oflSce  of  the  county  clerk  of  the  county  in  which  any  of  the  real 
estate  is  situated,  and  to  be  recorded  in  the  record  of  deeds  and 
indexed  in  the  name  of  the  decedent  as  grantor  and  the  heirs  named 
as  grantees,  which  shall  be  constructive  notice. 

Section  6  makes  the  act  cumulative. 
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CHAPTEE  LXXXIV. 

PARTITION  AND  DISTRIBUTION. 

Having  deterinined  who  are  entitled  to  the  estate,  it  becomes 
necessary  to  have  the  same  partitioned  and  distributed.  Our  pro- 
bate system  contemplates  a  epeedy  partition  after  the  debts  are 
paid,  and  it  is  provided  by  Article  2198,  if  upon  settlement  any 
of  the  estate  remains  in  the  hands  of  the  executor  or  administrator, 
and  the  heirs,  legatees  or  devisees  of  the  estate,  or  their  assignees, 
are  present  or  represented  in  court,  it  shall  be  the  duty  of  the 
county  judge  to  order  a  partition  and  distribution  of  the  estate 
upon  satisfactory  proof  that  they  are  entitled  to  receive  it.  Bev. 
Stats.,  Art.  2159;  49  S.  W.  R.,  666;  95  S.  W.  R.,  711;  70  T.,  202. 

But  there  may  have  been  some  advancements  made  to  some  of 
the  heirs  by  the  intestate  or  testator  during  his  lifetime,  to  which 
we  will  now  refer. 

Advancements. 

An  advancement  is  giving  in  whole  or  in  part  what  is  supposed 
a  child  would  be  entitled  to  after  the  death  of  the  party  making 
the  advancement.    Holiday  vs.  White,  33  Texas,  448. 

Now,  Article  1694  provides  that  when  any  of  the  children  of  a 
person  dying  intestate  shall  receive  from  such  intestate  in  his  life- 
time any  real  or  personal  estate  by  way  of  advancement,  and  shall 
choose  to  come  into  the  partition  with  the  other  distributees,  such 
advancement  shall  be  brought  into  '^otch-potch*^  with  the  whole 
estate,  and  such  party  thus  returning  to  the  estate  his  advancement 
shall  be  entitled  to  his  proportionate  part  of  the  whole  estate,  or 
in  the  partition  account  for  his  part  of  the  estate  previously  given 
to  him  at  the  value  when  received.  Rev.  Stats.,  Art.  2160,  Clause 
3 ;  47  T.,  528 ;  Scoby  vs.  Sweet,  28  T.,  725 ;  Sparks  vs.  Spence,  40 
T.,  702;  see  56  S.  W.  R.,  242.  So  we  see  that  to  claim  an  equal 
share  in  the  distribution  of  an  estate,  the  advancement  made  by 
the  intestate  during  the  lifetime  of  the  intestate  to  the  child  must 
be  taken  into  account  at  the  value  when  received,  or  where  portions 
of  the  estate  are  sold  for  the  support  of  an  heir ;  Ellis  vs.  Stewart, 
24  S.  W.  R.,  587 ;  18  T.,  142,  it  will  be  an  advancement,  and  if 
such  advancements  equal  their  distributive  portion  in  the  account- 
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ing,  such  heir  or  heirs  can  receive  nothing  more.  Collins  vs.  Box, 
40  T.,  197;  94  S.  W.  K.,  1120.  This  duty  of  the  heir  to  account 
for  what  he  has  received  is  imperative,  unless  when  the  property 
was  transferred  a  contrary  intention  is  shown  in  the  transfer  or 
in  the  facts  and  circumstances  attending  the  transfer.  Smart  vs. 
Panther,  95  S.  W.  K.,  680 ;  Clif t  vs.  Wade,  51  T.,  15 ;  see  Hudgins 
vs.  Leggett,  84  T.,  207. 

Of  course,  one  may,  in  his  lifetime,  or  by  will,  transfer  his  prop- 
erty to  whom  he  pleases;  he  may  disinherit  an  heir,  or  prefer  one 
child  to  another,  but  in  the  absence  of  facts  showing  such  intention 
the  presumption  of  advancement  prevails,  because  it  tends  to  create 
that  equality  sought  to  be  maintained  in  the  statute  of  descent  and 
distribution.  Parker  vs.  Parker,  10  T.,  88-96 ;  Sparks  vs.  Spence, 
40  T.,  701-702 ;  Lott  vs.  Kaiser,  61  T.,  688 ;  Belcher  vs.  Fox,  60 
T.,  531;  Brown  vs.  Elmendorf,  87  T.,  60;  Long  vs.  Moore,  48 
S.  W.  R.,  46 ;  73  T.,  273 ;  Wilson  vs.  Helms,  59  T.,  680 ;  Scoby  vs. 
Sweet,  28  T.,  725 ;  90  T.,  576 ;  58  T.,  225 ;  Burleson  vs.  Burleson, 
28  T.,  418;  Ruiz  vs.  Campbell,  26  S.  W.  R.,  295;  Harris  vs.  Reed, 
47  T.,  528 ;  but  see  Smart  vs.  Panther,  95  S.  W.  R.,  680,  holding 
heirs  not  required  to  account  in  the  absence  of  evidence  that  such 
advancements  were  not  intended  as  gifts. 

It  is  not  within  the  scope  of  this  work  to  discuss  the  law  of  ad- 
vancements, nor  their  effect  in  many  issues  that  may  arise  when 
purchasers  from  the  survivor  of  community  are  sued  by  heirs  of 
the  community  interest  of  the  deceased  parent,  but  I  wish  simply 
to  note  that  these  advancements  must  be  reckoned  with  in  the  dis- 
tribution of  the  estate.  As  to  what  may  or  may  not  be  an  advance- 
ment, you  must  consult  the  following  cases: 

Pact  cases  holding  the  transfer  of  property  to  be  an  advance- 
ment :  Brown  vs.  Elmendorf ,  87  T.,  60 ;  Belcher  vs.  Fox,  60  T., 
531 ;  Randolph  vs.  Junker,  21  S.  W.  R.,  553 ;  Wipff  vs.  Hedes,  26 
S.  W.  R.,  118;  Morrison  vs.  Morrison,  96  S.  W.  R.,  100;  Adair 
vs.  Hare,  73  T.,  276;  Sheppard  vs.  White,  10  T.,  73;  11  T.,  353; 
16  T.,  321,  585;  Higgins  vs.  Johnson,  20  T.,  394;  Wimberly  vs. 
Bailey,  58  T.,  225. 

Fact  cases  held  not  to  be  an  advancement:  Ruiz  vs.  Campbell, 
26  S.  W.  R.,  295 ;  Woessen  vs.  Wells,  28  S.  W.  R.,  248 ;  Smith  vs. 
Strahan,  16  T.,  325;  11  T.,  350;  Williams  vs.  Emberson,  55  S.  W. 
R.,  595;  Alexander  vs.  Thompson,  38  T.,  534. 
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PBOOEDUBE  tN  PARTITION  AND  DISTRIBUTION. 

Application. 

Application  for  partition  must  be  in  writing,  and  filed  in  the 
probate  court  where  the  estate  is  pending.  It  must  set  forth  the 
estate  sought  to  be  partitioned;  second,  the  names  of  all  parties 
entitled  to  an  interest,  and  whether  such  persons  are  adults  or 
minors,  and  if  this  is  unknown  it  should  be  so  stated.  Bev.  Stats., 
Art.  216. 

Who  May  FUe  Application. 

Any  person  interested  in  the  estate  may  file  the  application. 
Bev.  Stats.,  Art.  2154;  Houston  vs.  Mayes,  66  T.,  297.  And  by 
Article  2157  it  is  contemplated  that  the  executor  or  administrator 
may  file  the  application.    Shiner  vs.  Shiner,  38  S.  W.  B.,  1126. 

Who  Should  Be  Parties. 

You  can  not  partition  without  affecting  the  interest  of  one  en- 
titled to  a  share  in  the  estate,  so  the  statute  embodies  the  old 
equity  rule,  that  all  persons  entitled  to  an  interest  must  be  made 
parties.  Buffalo  Channel  Co.  vs.  Bruly,  45  T.,  8 ;  Ellis  vs.  Stewart, 
24  S.  W.  B.,  587 ;  Cames  vs.  Swift,  56  S.  W.  B.,  87 ;  1  Posey  U.  C, 
567;. Smith  vs.  Brown,  66  T.,  546;  McKinney  vs.  Moore,  73  T., 
471 ;  Holloway  vs.  McChenny,  77  T.,  659. 

The  plaintiff  must  not  only  make  all  parties  in  interest  parties 
to  the  suit,  but  he  should  set  out  his  own  interest  and  the  interest 
of  each  of  the  defendants,  so  that  the  court  may  see  that  the  whole 
estate  is  disposed  of.  Buffalo  Co.  vs.  Bruly,  45  T.,  8;  Johns  vs. 
Northauk,  49  T.,  457;  however,  in  Glascock  vs.  Hughes,  55  T., 
469,  it  was  held  that  the  petition  was  not  demurable  because  it  did 
not  aver  the  extent  of  each  defendant's  interest.  The  executor  or 
administrator  of  the  estate  should  be  parties  to  the  suit,  with  the 
view  of  having  a  full  and  complete  exhibit,  as  in  the  case  of  a  final 
settlement  of  the  estate.    Bev.  Stats.,  Art.  2157. 

If  all  the  heirs  are  of  age,  they  may  by  consent  divide  the  estate 
without  the  aid  of  the  court,  and  without  reference  to  this  pro- 
cedure, and  this  may  be  done  even  if  some  of  the  parties  are 
minors ;  but  the  partition  would  be  subject  to  being  set  aside  after 
they  became  of  age,  if  not  ratified  by  them.  Lynch  vs.  Baxter, 
4  T.,  438-439. 
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Again,  we  have  seen  the  estate  may  be  withdrawn  from  admin- 
istration by  parties  interested,  and  the  estate  partitioned  by  consent, 
or  by  procedure  in  partition  under  the  statute  we  are  now  dis- 
cussing.   Eev.  Stats.,  Art.  2020. 

Citation. 

When  the  application  is  filed  the  clerk  must  issue  a  citation  re- 
turnable to  a  regular  term  of  the  court.    Eev.  Stats.,  Art.  2155. 

What  to  Contain, 

It  shall  state  the  name  of  the  person  whose  estate  is  to  be  par- 
titioned and  the  terms  of  the  court  to  which  the  citation  is  return- 
able, and  shall  require  all  persons  interested  in  the  estate  to  appear 
and  show  cause  why  the  partition  should  not  be  made.  Rev.  Stats., 
Art.  2155. 

Service  Of. 

The  citation  should  further  state  the  name  of  the  parties  plain- 
tiff and  defendant,  for  Article  2156  requires  that  the  citation  be 
personally  served  by  leaving  a  copy  with  each  person  entitled  to  a 
share  of  the  estate,  who  is  known  and  is  a  resident  of  this  State; 
and  if  there  are  any  unknown  or  not  residents  of  the  State  the 
citation  must  be  published  for  four  successive  weeks  at  least  in 
some  newspaper  printed  in  the  county,  and  if  none  then  in  the 
nearest  newspaper  published  in  the  State.  A  copy  of  such  publica- 
tion and  the  affidavit  of  the  publisher  or  printer  attached  shall 
accompany  the  report  of  the  officer  serving  such  citation.  Johns 
vs.  Northcutt,  49  T.,  456.  If  the  application  is  made  by  any  other 
person  than  the  executor  or  administrator  of  the  estate,  then  such 
executor  or  administrtor  should  be  cited  to  appear  and  file  a  com- 
plete exhibit  of  the  condition  of  the  estate,  verified  by  affidavit  as 
in  case  of  final  settlement  of  such  estate.    Rev.  Stats.,  Art.  2157. 

Minors  and  Non-Residents  to  Be  Represented. 

If  there  are  any  persons  entitled  who  are  minors,  and  are  known, 
and  have  no  guardian  in  this  State,  or  whose  guardians  are  also 
entitled  to  a  part  of  the  estate,  the  court  shall  appoint  a  guardian 
ad  litem  to  represent  such  minors.  Montgomery  vs.  Carlton,  56  T., 
365;  see  59  T.,  180,  and  51  S.  W.  R.,  1135.  If  there  are  persons 
entitled  to  a  part  of  the  estate,  who  are  not  known,  or  are  not  resi- 
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dents  of  the  State^  and  do  not  appear  by  agent  or  attorney^  then 
the  court  shall  appoint  an  attorney  to  represent  such  persons  in 
the  partition.    Bev.  Stats.,  Art.  2161. 

If  the  guardian  ad  litem,  or  person  appointed  by  the  couniy 
judge  to  represent  the  minors  or  the  unknown  or  non-resident  de- 
fendants, fail  to  perform  their  duty,  the  court  may  appoint  others. 
When  appointed,  the  county  judge  may  allow  a  reasonable  com- 
pensation out  of  the  estate  of  the  person  they  represent;  and  both 
in  the  allowance  and  the  appointment,  an  order  should  be  entered 
on  the  minutes  of  the  court  to  that  effect.  When  the  allowance  is 
not  paid,  execution  may  issue  for  it.  Bev.  Stats.,  Art.  2189;  see 
Bev.  Stats.,  Art.  1860. 

Decree  Ordering  Partition. 

When  the  court  has  determined  that  there  is  property  to  be  par- 
titioned and  the  persons  entitled,  and  to  whom  advancements  have 
been  made,  it  shall  enter  its  decree  (1)  stating  the  name  and  resi- 
dence, if  known,  of  each  party  entitled  to  a  share,  specifying  those 
that  are  minors  and  the  name  of  their  guardian  or  guardians 
ad  litem  and  the  name  of  the  attorney  appointed  to  represent  the 
unknown  or  non-resident  defendants.  (2)  The  proportional  part 
each  is  entitled  to.  (3)  A  full  description  of  all  the  estate  to  be 
distributed.  (4)  It  shall  direct  the  executor  or  administrator  to 
retain  in  his  hands  a  sufficient  amount  of  money  to  pay  all  debts 
and  expenses,  and  specifying  the  amount  to  be  retained.  Bev. 
Stats.,  2162. 

When  Application  Can  Be  Filed. 

At  any  time  after  the  first  term  of  the  court  after  the  expiration 
of  twelve  months  from  the  original  grant  of  letters,  the  heirs,  de- 
visees or  legatees  of  the  estate,  or  any  of  them,  may,  by  their 
application  in  writing  in  the  county  court,  cause  the  other  heirs, 
devisees  or  legatees  to  be  cited  to  appear  at  a  regular  term  of  the 
court  and  show  cause  why  a  partition  should  not  be  made.  Bev. 
Stats.,  Arts.  2097-2098,  2158. 

The  question  is  here  suggested  as  to  how  far  this  Article  2158 
would  control  the  partition  of  an  estate  when  withdrawn  from 
administration.  It  is  seen  that  the  estate  may  be  withdrawn  from 
administration  immediately  after  the  return  of  the  first  inventory, 
appraisement  and  list  of  claims,  Bev.  Stats.,  Art.  2017;  and  by 
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Article  2020  any  person  entitled  may  apply  for  partitioQ^  but  to  be 
made  in  accordance  with  provisions  of  the  probate  law  relating  to 
partition  and  distribution.  The  question  is,  when  the  estate  is 
withdrawn  from  administration,  can  you  apply  for  partition  before 
twelve  months  have  elapsed  ? 

In  Henderson  vs.  Lindsley,  75  T.,  187,  it  is  said  that  the  pur- 
pose of  Articles  2158-2159  was.  to  enable  the  heirs  to  take  posses- 
sion of  so  much  of  the  estate  as  was  not  necessary  to  pay  debts. 
That  the  time,  "twelve  months  after  the  grant  of  letters,'^  was  con- 
sidered  sufficient  to  determine  with  reasonable  certainty  the  debts 
due  by  the  decedent,  and  whether  there  would  be  a  residue  to  dis- 
tribute.   See  Acts  of  1905,  p.  108. 

Court  Must  Ascertain  Property  Not  Susceptible  of  Division. 

After  the  return  of  the  citation,  or  any  succeeding  term  there- 
after, the  court  must  ascertain  (1)  whether  the  whole  estate  or 
any  part  is  susceptible  of  partition,  also  the  value  of  the  property. 
See  Acts  1905,  p.  95.  (2)  That  there  is  a  residue  to  be  partitioned, 
Bev.  Stats.,  Art.  2159,  as  amended  by  Acts  of  1905,  p.  108,  and 
Acts  of  1905,  p.  95. 

When  in  the  opinion  of  the  court  the  whole  or  any  portion  of 
the  estate  is  not  capable  of  a  fair  and  equal  division  among  the 
distributees,  the  court  shall  make  a  special  finding,  in  writing, 
specifying  therein  the  property  incapable  of  division  and  the  value 
of  the  same  as  found  by  it.  Bev.  Stats.,  Art.  2170,  as  amended  by 
Acts  of  1905,  p.  109.  Upon  such  special  finding  by  the  court,  and 
not  less  than  twenty  days  after  such  finding,  and  before  any  excep- 
tion thereto  is  filed,  or  after  such  exception  has  been  acted  on  by 
the  court,  any  one  or  more  of  the  distributees,  at  a  regular  term 
of  the  court,  by  the  payment  to  the  executor  or  administrator  of  the 
appraised  value  of  the  property  found  by  the  court  as  incapable  of 
division,  shall  have  the  right  to  take  such  property.  Bev.  Stats., 
Art.  2171,  as  amended  by  Acts  of  1905,  p.  109.  Or  the  court  may 
allow  any  one  or  more  of  the  distributees  to  take  such  property  by 
executing  his  or  their  obligations,  with  two  or  more  good  and  suffi- 
cient sureties,  in  favor  of  each  of  the  other  distributees  for  their 
share  of  the  appraised  value  of  such  property,  payable  at  such 
time,  not  exceeding  twelve  months  from  the  date  thereof,  as  the 
court  may  designate;  and  a  lien  upon  the  property  is  created  by  the 
statute  to  secure  the  payment  of  the  obligations.    If  any  one  or 
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more  of  the  distributees  shall  take  the  property,  the  court  must 
enter  in  the  minutes  a  decree  stating  the  facts,  and  upon  entering 
the  decree  the  property  shall  vest  as  fully  and  absolutely  in  the  per- 
sons taking  the  same  as  the  deceased  was  vested  therewith,  subject 
to  the  lien  provided  in  the  preceding  article.    Bev.  Stats.,  Art.  2173. 

By  Article  2174,  as  amended  by  Acts  of  1905,  p.  108,  any  dis- 
tributee shall  have  the  right  to  file  his  exception  to  the  finding  of 
the  court.  Twenty  days  after  the  finding  the  court  shall  hear 
proof  thereon,  and  if  entitled  that  its  finding  is  erroneous  it  may 
make  additional  findings  to  conform  to  the  proof. 

By  Article  2175,  if  no  distributee  take  the  property  as  aforesaid^ 
the  court  shall  order  the  sale  of  the  same,  either  for  cash  or  on  a 
credit^  and  the  proceeds  of  sale  when  collected  shall  be  distributed 
by  the  court  among  those  entitled. 

By  Article  2176,  if  a  distributee  should  bid  off  the  property,  he 
may  deduct  the  value  of  his  share  from  the  amount  of  the  bid  and 
will  be  required  to  pay  or  secure  the  difference. 

So  much  as  to  the  duty  of  the  court  to  ascertain  without  the  aid 
of  commissioners  the  property  not  susceptible  of  partition,  and  the 
proper  distribution  of  it. 

By  Article  2160  the  court  must  proceed  to  the  distribution  of 
the  estate  as  follows: 

1.  It  must  ascertain  the  residue  of  the  estate  to  be  distributed, 
and  this  is  reached  by  deducting  from  the  entire  assets  on  hand  the 
amount  of  all  debts  and  expenses  which  have  been  approved  or 
established  by  judgment,  as  well  as  the  probable  future  expenses 
of  the  administration. 

2.  The  persons  who  are  entitled,  and  their  respective  shares. 

3.  The  court  must  ascertain  if  advancements  have  been  made 
to  any  of  the  distributees,  their  nature  and  value,  and  shall  require 
the  same  to  be  placed  in  hotch-potch,  as  required  by  the  law  gov- 
erning descent  and  distribution.     (See  "Advancements.*') 

Of  course,  the  application  to  partition  the  estate  may  be  con- 
tested by  any  one  interested  in  the  estate,  and  shall  be  entitled  to 
all  process  for  witnesses  and  evidence,  and  shall  be  heard  upon 
such  opposition  as  in  other  suits.    Eev.  Stats.,  Art.  1870. 
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PARTITION  AND  DISTRIBUTION. 

How  Partitioned, 

When  the  estate  consists  only  of  money  or  debts  due  the  estate, 
the  conrt  fixes  the  amount  due  each  person  entitled  to  a  share,  and 
orders  the  payment  or  deliver}-  thereof,  by  the  executor  or  admin- 
istrator.   Rev.  Stats.,  Art.  2163. 

Commissioners  to  Be  Appointed. 

When  the  estate  consists  of  other  properties  than  money  or  debts 
due  the  estate,  the  court  is  required  to  appoint  three  or  more  dis- 
creet and  disinterested  persons  as  commissioners  to  make  the  par- 
tition, unless  the  court  has  already  determined  the  property  to  be 
incapable,  of  partition  under  Article  2159,  above.  Rev.  Stats., 
2164,  amended  by  Acts  of  1905,  p.  108.  The  appointment  must 
be  entered  on  the  minutes  of  the  court  at  the  term  when  made. 
Rev.  Stats.,  Art.  1853.  See  Ryes  vs.  Guffey,  95  S.  W.  R.,  623, 
as  to  facts  showing  appointment.  See  also  West  vs.  Keeton,  42 
S.  W.  R.,  1036;  47  T.,  327. 

Writ  of  Partition. 

By  Article  2165,  when  the  commissioners  are  appointed,  the 
clerk  must  issue  a  writ  of  partition  directed  to  the  commissioners 
appointed,  commanding  them  to  proceed  forthwith  to  make  the 
partition  in  accordance  with  the  decree  of  the  court,  a  copy  of 
which  shall  accompany  the  writ.  The  writ  must  further  command 
the  commissioners  to  return  the  writ  to  same  term  of  the  court, 
to  be  named  in  the  writ,  with  a  statement  of  their  proceedings 
under  the  writ  showing  how  they  have  executed  it. 

Service  of  the  Writ  of  Partition. 

The  clerk,  sheriff  or  any  person,  may  serve  the  writ  by  the  de- 
livery to  any  one  of  the  commissioners  appointed  the  writ  and  a 
copy  of  the  decree  of  partition,  and  may  notify  verbally,  or  other- 
wise, the  other  commissioners  of  their  appointment. 
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Duty  of  Commissioners. 

The  commissioners  are  required  to  make  a  fair,  just  and  im- 
partial partition,  which  is  required  to  be  made  as  follows : 

1.  As  to  land  and  property  other  than  money,  they  shall  make 
allotments  to  each  distributee  of  a  part  on  each  separate  parcel, 
or  of  parts  in  one  or  more  parcels,  or  of  one  or  more  parcels,  either 
with  or  without  the  addition  of  a  part  or  parts  of  other  parcels, 
as  will  in  their  judgment  create  equality  among  distributees. 

2.  If  the  real  estate  is  not  capable  of  a  fair,  just  and  impartial 
division  in  kind,  but  may  be  made  so  by  alloting  to  one  or  more 
of  the  distributees,  money  or  other  personal  property  to  create 
equality,  the  commissioners  shall  have  power  to  make,  as  near  as 
may  be,  an  equal  division  of  the  real  estate  and  supply  the  de- 
ficiency from  money  or  other  property. 

3.  The  commissioners  shall  make  a  like  division  in  kind,  as 
near  as  may  be,  of  money  or  other  personal  property;  and  when 
the  shares  are  thus  adjusted,  they  shall  determine  by  lot  to  whom 
each  particular  share  shall  belong.    Rev.  Stats.,  Art.  2167. 

When  any  portion  of  the  estate  to  be  partitioned  lies  in  another 
county,  and  can  not  be  fairly  partitioned  without  prejudice  to  the 
distributees,  the  fact  should  be  reported  to  the  court,  in  writing, 
by  commissioners,  and  at  a  regular  term  of  the  court,  if  the  county 
judge  is  satisfied  that  the  property  can  not  be  fairly  divided,  or 
that  its  sale  would  be  more  advantageous  to  the  distributees,  the 
court  may  order  a  sale  for  cash,  or  on  a  credit  of  not  more  than 
twelve  months  at  his  discretion,  and  the  county  judge  shall  dis- 
tribute the  proceeds  when  collected.  Bev.  Stats.,  Art.  2177.  If, 
however,  the  court  is  not  satisfied  that  the  real  estate  can  not  be 
advantageously  divided,  and  that  it  is  best  not  to  sell  it,  he  may 
appoint  three  or  more  commissioners  in  each  county  where  the 
land  lies  to  divide  the  same,  and  such  proceedings  shall  be  had 
as  is  required  of  commissioners  by  law  who  have  been  appointed 
to  make  partition. 

Report  of  Commissioners. 

They  are  required  to  make  a  report  in  writing,  subscribed  and 
sworn  to  by  all  of  them,  containing  a  statement  of  the  property 
divided  by  them,  and  also  a  particular  description  of  the  property 
allotted  to  each  distributee,  and  its  value ;  and  if  real  estate,  a  plat 
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of  the  land  with  division  lines  as  made  by  them  plainly  shown, 
and  the  number  of  acres  in  each  division^  Bey.  Stats.,  Art.  2168. 
In  all  cases  the  report  of  a  majority  of  the  commissioners  shall  be 
suflScient.    Bev.  Stats.,  Art.  2179. 

Duty  of  Court  Upon  the  ^Report. 

Of  course,  the  report  may  be  excepted  to  by  interested  parties, 
and,  whether  excepted  to  or  not,  it  shall  be  the  duty  of  the  court, 
at  some  regular  term  of  the  court  after  the  report  has  been  filed, 
to  examine  the  same  carefully,  to  hear  all  objections  to  the  same, 
and  such  evidence  as  may  be  necessary ;  to  correct  all  informalities ; 
and  if,  in  the  opinion  of  the  court,  it  shall  appear  that  the  division 
has  been  fairly  made,  the  court  shall  approve  it  and  order  it  to  be 
recorded,  and  shall  enter  a  decree  vesting  title  in  the  distributees 
to  the  shares  allotted  to  them,  but  if  valid  exceptions  have  been 
made  to  the  report,  or  it  shall  appear  to  the  court  that  the  division 
has  not  been  made  fairly,  the  court  should  set  aside  the  report  and 
order  another  division  made. 

Decree. 

When  the  report  of  the  commissioners  has  been  approved  and 
ordered  recorded  the  court  should  enter  upon  such  report  a  decree 
vesting  title  in  the  distributees  of  their  respective  shares  of  the 
property,  as  set  apart  by  the  commissioners.    Bev.  Stats.,  Art.  2180. 

If  any  distributee  be  a  minor  living  in  this  State  the  decree 
shall  order  his  share  to  be  delivered  to  his  guardian,  and  if  he  or 
she  has  no  guardian  then  the  administrator  shall  retain  the  share 
until  a  guardian  of  his  or  her  property  is  appointed  and  qualified. 
If  the  minor  resides  in  another  State,  and  has  a  guardian  of  his 
or  her  property  duly  appointed  in  the  State  of  his  or  her  residence, 
the  decree  should  authorize  the  executor  or  administrator  to  settle 
with,  pay  and  deliver  to  such  guardian  the  share  of  the  minor; 
provided,  the  guardian  has  made  and  entered  into  bond,  condi- 
tioned for  an  amount  prescribed  by  the  court  in  which  the  guard- 
ianship is  pending.    Bev.  Stats.,  Art.  2181. 

Qualification  of  Foreign  Guardian  to  Receive  Minorca  Share. 

The  foreign  guardian  must  produce  to  the  court  of  this  State 
in  which  administration  of  the  partitioned  estate  is  pending  a  cer- 
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tified  copy  of  the  bond  and  the  record  of  his  appointment  as 
guardian^  with  certificates  from  the  clerk  and  judge  of  the  court 
in  which  said  guardianship  is  pending,  that  said  appointment  and 
bond  is  in  due  form  under  the  laws  of  the  said  State.  If  the 
court  is  satisfied  that  the  guardian  has  been  legally  appointed, 
then  it  shall  order  the  bond  and  record  of  appointment  to  be 
recorded  in  the  clerk's  ofl5ce  of  the  county  court,  which,  when  re- 
corded, shall  entitle  the  guardian  to  receive  his  ward's  interest  in 
the  estate.  Bev.  Stats.,  Art.  2181.  The  latter  portion  of  th'is 
article  is  very  obscure. 

Duty  of  Executor  or  Administrator  to  Obey  Decree, 

If  any  executor  or  administrator  shall  neglect  to  deliver  to  the 
person  entitled  thereto,  his  agent  or  attorney,  when  demanded,  any 
portion  of  an  estate,  so  ordered  to  be  delivered  by  Article  2180, 
such  executor  or  administrator  shall  be  liable  to  pay  out  of  his  own 
estate  to  the  person  entitled  damages  on  the  amount  or  value  of 
the  share  at  the  rate  of  10  per  cent  per  month  after  the  demand 
until  paid,  which  may  be  recovered  by  suit  in  any  court  having 
jurisdiction.     Bev.  Stats.,  Art.  2182;  see  Bev.  Stats.,  Art.  2103. 

We  then  see  severe  penalties  are  attached  to  the  failure  of  the 
executor  or  administrator  to  deliver  to  the  distributees  any  portion 
of  the  estate  allotted  to  them.  If  funds  are  withheld  after  the 
order,  he  is  liable  to  pay  the  damages  stated  in  the  dtatute. 

Liability  for  Interest. 

Any  withholding  of  funds  for  an  unreasonable  time  interest  is 
properly  charged  in  a  settlement  with  heirs.  McKinney  vs.  Nunn, 
82  T.,  44 ;  1  Posey  U.  C,  174 ;  but  see  Stonebraker  vs.  Friar,  70 
T.,  202,  where  it  is  held  that  the  statute  does  not  require  the  ad- 
ministrator to  lend  money,  so  he  is  not  chargeable  with  interest, 
unless  interest  is  received,  but  he  is  chargeable  with  interest  where 
he  resists  proceeding  to  pay  over  money.  1  Posey  TJ.  C,  578.  The 
penalties  prescribed  may  be  recovered  against  his  bondsmen,  Stew- 
art vs.  Morrison,  81  T.,  396,  and  sureties  are  concluded  by  pro- 
bate orders  ascertaining  the  amount.  Id.,  399 ;  Lynch  vs.  Munson, 
59  S.  W.  B.,  604;  Herring  vs.  Schramm,  54  S.  W.  B.,  616. 


PARTITION  OF  JOINT  INTEREST,  367 

Partition  of  Joint  Interest. 

Article  2187,  Rev.  Stats.,  provides  that  a  person  having  a  joint 
interest  with  deceased  in  property  of  the  estate  may  make  appli- 
cation to  the  county  court  in  which  administration  is  pending  to 
have  a  partition  thereof,  whereupon  the  court  shall  proceed  to 
make  partition  between  applicant  and  the  estate  under  all  the 
rules  and  regulations  governing  the  partition  of  estates.  Eev. 
Stats.,  Art.  3606.  This  article  is  a  copy  of  the  Probate  Act  of 
1848.  Prior  to  that  time  the  probate  court  could  not  partition  in 
a  joint  holding,  McCarty  vs.  Morey,  59  S.  W.  B.,  364,  and  no 
rights  could  arise  under  such  partition.  Houston  vs.  Killough, 
80  T.,  307. 

This  right  of  partition  of  a  joint  interest  applies  to  the  home- 
stead as  well  as  to  any  other  property,  and  Article  16,  Section  52, 
of  the  Constitution  does  not  apply.  Gilliam  vs.  Null,  58  T., 
298-304. 

Again,  one  holding  a  life  interest  may  partition  under  this 
article.  Morris  vs.  Morris,  99  S.  W.  B.,  873 ;  Scales  vs.  Marshall, 
60  S.  W.  B.,  336 ;  63  T.,  643.  The  partition  between  joint  owners 
and  heirs  by  the  probate  court  can  not  be  attacked  collaterally,  as 
where  contracts  to  locate  a  certificate  of  the  estate  for  a  part  of  the 
land  is  made.    Williams  vs.  Howard,  31  S.  W.  B.,  838,  839. 

Expenses  of  Partition. 

All  expenses  incurred  in  the  partition  of  estates  shall  be  paid 
by  the  parties  interested,  each  in  proportion  to  his  share  and  each 
portion  is  liable  for  its  proportion  of  the  costs  and  expenses  in- 
curred if  necessary;  and  if  not  paid,  the  court  may  order  execu- 
tion in  the  names  of  those  entitled  to  expenses  paid.  Peak  vs. 
Brinson,  71  T.,  311. 

In  Hanrick  vs.  Gurley,  54  S.  W.  B.,  348,  it  is  held  that  expenses 
incurred,  or  expenditures  made  by  one  party,  in  interest,  should 
be  compensated  out  of  the  shares  of  the  balance.  Loughter  vs. 
Seele,  59  T.,  177. 

We  have  thus  grouped  together  the  statutes  governing  partition 
of  estates,  with  such  changes  in  the  order  of  the  articles  as  were 
necessary  to  present  the  procedure  in  more  logical  form  than  ap- 
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pears  in  the  Bevised  Statutes.  We  have  sufficiently  discussed  ad- 
vancements to  heirs^  which  are  to  be  taken  into  consideration 
before  partition  can  be  ordered,  as  well  as  the  application  to  be 
made  in  writing,  its  contents,  who  may  file  it,  and  who  are  parties 
to  it.  I  come  now  to  general  discussion  of  the  procedure  in  par- 
tition and,  first,  of  the  jurisdiction  of  the  probate  court  to  hear 
the  applications  and  decree  the  partition. 
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CHAPTER  LXXXVI. 

JURISDICTION   OF  PROBATE  COURT   TO  PARTITION. 

The  statute  confers  general  jurisdiction  on  probate  courts  in 
partitioning  estates,  and  like  orders  of  this  court,  as  heretofore 
seen,  within  the  scope  of  its  jurisdiction,  they  are  never  void  sim- 
ply because  the  statute  has  not  been  pursued,  or  there  has  been 
some  irregularity  in  procuring  the  order  or  decree.  Rye  vs.  Guffey, 
95  S.  W.  R.,  623,  and  authorities  cited.  But  this  court  has  not 
only  jurisdiction  to  partition  an  estate,  but  that  jurisdiction  is 
exclusive  when  the  estate  is  being  administered  in  the  probate 
court,  60  S.  W.  R.,  ^34,  and  authorities,  and  up  to  the  close  of 
the  estate-  Branch  vs.  Handrick,  70  T.,  734;  Case  vs.  Penn,  62 
S.  W.  R.,  801. 

Of  course  this  is  asserted  with  the  proviso,  that  the  title  is  clear 
and  there  are  no  complications  ^ith  third  persons.  70  T.,  734. 
The  judginent  is  not  subject  to  collateral  attack,  Davis  vs.  Ragland, 
93  S.  W.  R.,  1099 ;  Crawford  vs.  McDonald,  88  T.,  626,  but  there 
may  be  an  attack  if  under  void  administration.  Dogge  vs.  Phil^in, 
21  S.  W.  R.,  309.  Many  cases  have  arisen  wherein  the  judgment 
of  partition  has  been  attacked  in  trespass  to  try  title,  but  public 
policy  has  compelled  the  courts  to  decline  to  notice  most  serious 
irregularities  in  obtaining  the  decree  for  partition. 

Thus  Article  2155  requires  a  citation  to  be  issued  and  personally 
served,  x^rticle  2156,  and  though  there  was  no  evidence  of  service 
(the  papers  being  destroyed  in  the  case)  it  was  held  on  collateral 
attack  that  the  presumption  is  in  favor  of  service.  Rye  vs.  Guffey, 
95  S.  W.  R.,  622. 

By  Article  2161  a  guardian  ad  litem  is  required  to  be  appointed 
for  minors  having  an  interest  in  the  estate,  Montgomery  vs.  Carl- 
ton, 56  T.,  361,  yet  the  failure  to  appoint  does  not  render  the 
proceedings  void.  Rye  vs.  Guffey,  95  S.  W.  R.,  623;  Loughter  vs. 
Seele,  59  T.,  180. 

By  Article  2160,  Section  3,  it  is  required  that  the  advancements 
made  to  any  persons  entitled  to  an  interest  in  the  estate  shall  be 
placed  in  hotch-potch  before  they  are  allowed  to  participate  in  the 
partition,  but  that  it  was  not  brought  into  hotch-potch  was  de- 
clared only  an  irregularity  and  could  not  affect  the  partition  in  a 
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collateral  attack.  Eye  vs.  GuflEey,  95  S.  W.  B.,  623 ;  Murchiflon  vs. 
White,  54  T.,  83;  18  T.,  193;  49  T.,  735;  62  T.,  673;  see  56 
S.  W.  R.,  242-243. 

These  illustrations  are  sufficient  to  show  the  conclusiveness  of 
decrees  and  orders  made  in  the  partition  of  an  estate,  and  with 
reference  to  them  it  may  again  be  stated  that  unless  the  record 
affirmatively  shows  that  the  court  had  no  jurisdiction  of  the  person 
or  subject  matter  the  judgment  can  not  be  attacked  collaterally. 
Murchison  vs.  White,  54  T.,  82;  Martin  vs.  Burns,  80  T.,  679; 
see  Acts  of  1907,  p.  230. 

Duty  of  Court  to  Ascertain  Heirs  and  Their  Shares. 

The  court  is  required  to  ascertain  the  property  to  be  distributed 
and  who  are  the  heirs,  and  who  are  entitled  to  a  share  of  the 
estate,  and  their  respective  shares.  Kev.  Stats.,  Art.  2160;  see 
Bev.  Stats.,  Art.  2198.  This  is  necessary  as  in  the  decree  ordering 
the  partition,  the  name  and  residence,  if  known,  of  the  parties 
entitled  are  to  be  stated,  as  well  as  their  respective  shares.  If  a 
mistiike  is  made,  any  party  entitled  to  a  share,  but  left  out  in  the 
distribution,  may,  by  certiorari  to  the  district  court,  have  a  re- 
statement and  an  award  of  their  distributive  shares.  Friend  vs. 
Boren,  96  S.  W.  B.,  711;  Middleton  vs.  Pipkin,  56  S.  W.  B..  241. 

The  receipt  of  a  share  in  full  of  one's  interest  does  not  bind  him 
if  a  mistake  is  made,  Clift  vs.  Wade,  51  T.,  22;  Hanlon  vs. 
Wheeler,  45  S.  W.  B.,  821;  Gray  vs.  Cockrell.  49  S.  W.  B.,  249; 
and  this  rule  is  applicable  in  an  agreed  division,  where  a  mistake 
as  to  the  quantity  of  interest  is  made  by  one  of  the  parties. 
Pegues  vs.  Haden,  76  T.,  94;  67  T.,  217. 

Decree  Ordering  Partition. 

There  are  in  effect  two  decrees  in  the  partition  of  an  estate,  the 
first,  a  preliminary  decree  required  by  Article  2162  ordering  the 
partition,  and  a  final  decree  upon  the  report  of  the  commissioners 
provided  by  Article  2169.  Lee  vs.  Henderson,  75  T.,  190.  The 
statute  states  specifically  what  these  decrees  shall  contain,  and  it  is 
only  as  to  the  effect  of  tlie  decrees  I  will  briefly  refer. 

After  the  order  for  partition  is  made,  it  has  been  held  that  the 
property  in  the  administrator's  hands,  so  far  as  creditors  are  con- 
cerned, can  only  be  used  to  pay  debts  already  allowed,  and  the 
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expenses  of  the  administration.  66  T.,  440.  It  closes  the  estate 
as  to  creditors,  not  previously  made  parties  to  the  administration, 
for  by  Article  2089  no  claim  shall  be  allowed  by  the  executor  or 
the  administrator,  nor  can  suit  be  brought  on  any  claim  after 
an  order  for  partition  and  distribution  has  been  made.  The  owner, 
if  the  claim  is  not  barred,  may  sue  the  distributees. 

In  Lee  vs.  Henderson,  75  T.,  192,  it  was  held  that  the  order 
of  partition  of  any  particular  piece  of  property  did  not  place  it 
beyond  the  jurisdiction  of  the  court  (county),  and  a  subsequent 
order  of  sale  of  the  property,  if  necessary,  would  be  valid.  That 
even  though  the  order  of  partition  may  have  been  appealed  from, 
yet  it  was  competent  for  the  court  to  revoke  it  at  a  subsequent  time, 
and  order  the  property  sold  to  pay  debts.  Dibrell  vs.  Ponton, 
22  T.,  686 ;  27  T.,  625. 

It  is  only  on  the  subsequent  or  final  decree  ordering  the  prop- 
erty to  be  turned  over  to  the  distributees  that  the  court  loses  juris- 
diction over  it.  Id. ;  Lee  vs.  Lindsley,  75  T.,  188.  It  is  the  final 
decree  upon  the  commissioners'  report  that  is  operative  as  the  title 
to  the  respective  portions  allotted  to  each  of  the  distributees.  Bev. 
Stats.,  Art.  2169.  It  is  as  if  all  the  heirs  had  joined  in  a  convey- 
ance to  each  distributee  to  his  part  in  severalty.  Gugsby  vs.  May, 
84  T.,  252. 

Again,  in  Sawyer  vs.  Boyls,  21  T.,  28,  it  is  held  a  decree  of  par- 
tition involves  the  determination  that  the  distributees  are  living; 
that  is,  the  persons  named  were  entitled,  and  each  distributee 
should  hold  in  severalty. 

The  Decree  as  Evidence  of  Title, 

The  degree  of  partition  may  be  offered  in  evidence  without 
oflPering  proceedings  preliminary  to  the  decree.  Warren  vs.  Fred- 
richs,  76  T.,  47;  Weston  vs.  Keeton,  42  S.  W.  R.,  1036;  Dibrell 
vs.  Ponton,  22  T.,  689 ;  27  T.,  626 ;  47  T.,  327.  Nor  is  it  neces- 
sary to  be  recorded  to  be  offered  in  evidence;  the  record  is  not 
necessary  except  as  against  bona  fide  purchasers.  Henderson  vs. 
Lindly,  75  T.,  189;  see  24  S.  W.  R.,  737;  Russell  vs.  Parquhar, 
55  T.,  355 ;  Rev.  Stats.,  Art.  4339. 

Title  Derived  by  Sale  on  Report  of  Commissioners. 

We  have  seen  that  where  the  estate  consists  of  other  property 
than  money,  the  report  of  the  commissioners  becomes  an  impor- 
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tant  element  in  the  title  of  the  distributees,  and  prior  to  the  Act 
of  1905,  amending  certain  articles  of  the  Act  of  1876,  the  report 
of  commissioners  was  an  essential  factor  in  the  title  to  land  of  an 
estate  purchased  by  others,  because  not  susceptible  of  a  just  division 
among  the  heirs.  It  had  become  a  fixed  formula  in  our  juris- 
prudence that  the  probate  court  could  only  order  a  sale  of  the 
properties  of  an  estate  to  pay  debts,  to  make  allowances  to  widows 
and  children,  and,  upon  the  report  of  commissioners,  that  property 
sold  was  incapable  of  a  just  division ;  but  the  Act  of  1905,  amend- 
ing Articles  2164,  2170,  2171  and  2174,  now  requires  the  court 
shall  inquire  into  and  make  a  special  finding,  in  writing,  as  to 
whether  the  whole,  or  any  portion  of  the  estate,  is  not  capable  of 
a  fair  and  equal  division  and  the  value  of  the  property,  to  which 
exceptions  may  be  taken  and  additional  findings  to  conform  to  the 
proof  may  be  made.  The  court  upon  its  findings  may  order  the 
sale  or  permit  a  distributee  to  pay  to  the  administrator  the  ap- 
praised value;  or,  if  sold  on  credit,  the  distributee  or  distributees 
so  taking  the  property  may  execute  their  obligations,  with  two  or 
more  good  and  sufficient  sureties,  in  favor  of  each  of  the  other 
distributees  for  their  share  of  the  appraised  value,  in  which  case 
an  entry  in  the  minutes  of  the  court  stating  the  facts  upon  which 
the  property  vested  absolutely  in  the  person  or  persons  taking  the 
same  subject  to  a  lien  to  the  same  obligations.  So  there,  by  virtue 
of  these  amendments,  Tieman  vs.  Baker,  63  T.,  644;  Keener  vs. 
Moss,  66  T.,  184 ;  Freeman  vs.  Preston,  29  S.  W.  R.,  497,  deciding 
that  a  partition  sale  could  only  be  made  on  the  report  of  commis- 
sioners does  not  express  the  rule — the  rule  that  now  obtains — nor 
does  it  express  the  rule  wlien  the  district  court  partitions  the 
estate.     Kaltever  vs.  Wolf,  92  T.,  674. 

It  will  be  seen,  however,  by  Articles  2177  and  2178,  that  if  the 
properties  of  the  estate  not  susceptible  of  an  equal  division  lie  in 
a  county  other  than  where  the  estate  is  being  administered,  the 
commissioners  appointed  to  divide  the  estate  may  report  the  facts 
to  the  county  judge  in  writing,  whereupon,  at  some  regular  term, 
the  court  may  investigate  the  report  and  order  a  sale,  if  necessary, 
for  cash  or  on  a  credit  of  not  more  than  twelve  months. 

A  judgment  approving  the  report  of  the  commissioners  recom- 
mending a  sale,  though  erroneous,  can  not  be  collaterally  attacked. 
Eye  vs.  Guffy,  95  S.  W.  B.,  622.    A  docket  entry  of  the  order  seems 
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sufficient.  West  vs.  Xeetoe,  42  S.  W.  R.,  1036;  47  T.,  331 ;  Dibrell 
vs.  Ponton,  32  T.,  689. 

Where  a  sale  becomes  necessary  to  partition,  it  must  be  made  by 
the  administrator  or  executor,  and  not  by  the  commissioners.  Rose 
vs.  Newman,  26  T.,  133 ;  Stafford  vs.  Harris,  82  T.,  184.  But  see 
Berger  vs.  Arnold,  24  S.  W.  R.,  528,  where  the  commissioners 
who  sold  were  heirs,  and  held  to  be  estopped.  Id.;  also  Harris  vs. 
Shafer,  21  S.  W.  R.,  113. 

So,  then,  we  see  that  when  the  property  lias  been  declared  not 
justly  divisible,  and  the  value  fixed  by  the  court,  a  distributee  or 
distributees,  upon  application,  may  be  permitted  by  the  court  to 
take  the  property  at  its  appraised  value,  fer  cash  or  on  credit,  in 
which  event,  the  fact  being  entered  on  the  minutes  of  the  court  in 
form  of  a  decree,  the  title  becomes  fully  vested  in  the  purchasers. 
Rev.  Stats.,  Art.  2173. 

If  no  application  be  made  by  a  distributee  to  take  the  property, 
then  it  must  be  sold  by  the  administrator  or  executor  to  the  highest 
bidder,  for  cash  or  on  credit,  as  ordered  by  the  court;  and  if  a  dis- 
tributee be  the  purchaser,  he  can  be  permitted  to  deduct  from  the 
purchase  money  the  value  of  his  distributive  share.  Rev.  Stats., 
Art.  2176. 

Notice  of  proceedings  to  sell  when  the  estate  is  not  susceptible 
of  division  need  not  be  served  on  the  heirs;  the  statute  does  not 
require  it.  Rye  vs.  Guffey,  96  S.  W.  R.,  623 ;  26  T.,  356,  under 
Act  of  1846.     (See  'Tartition  of  Community.") 
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CHAPTEB  LXXXVII. 

PAYING  ESTATE  INTO   STATE  TREASURY. 

Payment  of  Estate  Into  the  Treasury  When  Distributee  Does  Not 

Appear. 

When  an  estate  has  been  partitioned  and  any  one  (except  a 
minor  who  resides  in  this  State  and  has  no  guardian^  and  who  is 
entitled  to  a  share)  shall  not  demand  it  from  the  executor  or  ad- 
ministrator within  six  .months  after  the  order  is  filed  approving 
the  report  of  the  commissioners,  the  county  judge  shall  enter  an 
order  requiring  the  executor  or  administrator  to  pay  so  much  of 
the  portion  allotted  to  such  party  as  may  be  in  money  to  the  State 
Treasurer,  and  such  portion  as  may  be  in  other  property  he  shall 
order  the  executor  or  administrator  to  sell  on  such  terms  as  the 
court  may  direct,  and  to  pay  the  proceeds  to  the  treasurer  of  the 
estate  when  collected.  Beasonable  compensation  will  be  allowed 
for  such  services  to  the  executor  or  administrator.  Rev.  Stats., 
Art.  2201. 

When  Heirs  or  Legatees  Do  Not  Appear. 

By  Article  2202  it  is  provided  that,  if  the  heirs,  legatees  or  de- 
visees of  an  estate,  or  the  assignees  of  any  of  them,  do  not  appear, 
or  are  not  represented  in  the  court  upon  a  final  settlement  by  the 
executor  or  administrator,  and  there  are  funds  remaining  in  the 
hands  of  the  executor  or  administrator,  it  shall  be  the  duty  of  the 
county  judge  to  enter  an  order  requiring  the  payment  of  such  funds 
to  the  State  Treasurer.  And  if  there  be  property  other  than 
money  remaining,  or  debts  due  the  estate  that  may  be  collected,  it 
shall  be  the  duty  of  the  county  judge  to  enter  an  order  requiring  the 
executor  or  administrator  to  sell  such  property  on  such  terms  as  th^ 
court  may  determine,  and  to  collect  such  debts  and  pay  the  process 
to  the  State  Treasurer  as  soon  as  collected. 

Executor  or  Administrator  Must  Report. 

The  administrator  or  executor,  while  anv  of  the  estate  is  under 
his  control,  must  from  time  to  time  as  he  receives  money,  report 
the  same  to  the  court,  under  oath,  and  also  the  condition  of  the 
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estate,  and  upon  neglect  of  this  duty  the  court  should  cite  him  to 
appear,  to  make  this  report  in  term  time  or  vacation,  and  the 
court  shall  make  such  order  as  the  circumstances  require.  Rev. 
Stats.,  Art.  2204. 

Rights  of  Heirs,  Devisees,  Legatees  or  Their  Assignees  to  Partition. 

While  the  estate  is  in  the  hands  of  the  administrator  or  executor, 
or  any  portion  thereof,  the  heirs,  devisees,  legatees  or  their  as- 
signees or  any  of  them,  may,  at  any  regular  term  of  the  county 
court,  obtain  an  order  from  the  county  judge  to  have  the  same 
partitioned  according  to  the  respective  shares,  citing  the  executor 
or  administrator  and  making  satisfactory  proof  of  their  right  to 
the  same.    Rev.  Stats.,  Arts.  2010,  2205,  5350. 

PROCEDURE  IN  PAYING  THE  PROCEEDS  To  THE  TREASURER  OF  THE 

STATE. 

Duty  of  Clerk. 

When  the  county  judge  enters  an  order  to  pay  the  proceeds  of  an 
unclaimed  interest,  or  the  proceeds  of  the  sale  of  the  whole  to  the 
Treasurer  of  the  State,  it  shall  be  the  duty  of  the  clerk  to  transmit 
to  the  Treasurer  of  the  State,  by  mail,  a  copy  of  the  order  certified 
to  by  him,  within  thirty  days  after  said  order  shall  have  been  made. 
Rev.  Stats.,  Art.  2206.  And  when  he  mails  the  order  he  must  take 
from  the  postmaster  a  certificate  that  such  order  was  mailed  in 
his  ofiice,  and  the  date  when  mailed,  which  certificate  must  be  re- 
corded in  the  minutes  of  the  court.    Rev.  Stats.,  Art.  2207. 

The  neglect  of  the  clerk  to  transmit  the  order  as  prescribed  and 
take  and  record  the  certificate  of  the  postmaster  renders  him'  liable 
to  a  penalty  of  one  hundred  dollars,  to  be  recovered  in  an  action 
in  the  name  of  the  State  before  any  court  having  jurisdiction  of 
the  amount.  This  suit  may  be  filed  on  the  information  of  any 
citizen  of  the  county,  and  one-half  goes  to  the  informer  and  the 
other  half  to  the  State. 

Duty  of  Executor  or  Administrator  in  Paying  to  the  Treasurer, 

When  an  executor  or  administrator  shall  pay  over  to  the  Treas- 
urer of  the  State  any  funds  of  an  estate,  he  shall  take  a  receipt 
for  such  payment  with  tjie  oflScial  seal  attached,  and  file  the  same 
with  the  clerk  of  the  court  ordering  such  payment,  which  receipt 
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must  be  recorded  in  the  minutes  of  the  court,  and  a  certified  copy 
of  the  record  shall  be  evidence  of  the  payment.  Rev.  Stats.,  Art. 
2209. 

When  the  executor  or  administrator  shall  fail  to  pay  to  the 
Treasurer  of  the  State  any  funds  of  the  estate  ordered  to  be  paid 
over  for  three  months  after  such  order  has  been  made  by  the  county 
judge,  he  shall  be  liable  to  pay  out  of  his  own  estate  to  the  State 
Treasurer  damages  thereon,  at  the  rate  of  5  per  cent  per  month 
for  each  month  he  may  neglect  to  pay  the  amount  after  the  three 
months.    Bev.  Stats.,  Art.  2215. 

The  State  Treasurer  may  apply  to  the  court  in  which  the  order 
was  made  in  the  name  of  the  State  to  enforce  the  payment,  to- 
gether with  the  damages  accruing  under  the  preceding  article,  and 
the  court  may  enforce  it  as  other  orders  of  payment  are  required 
to  be  enforced.  Bev.  Stats.,  2216.  Or  he  may  institute  suit  in 
the  name  of  the  State  against  such  executor  or  administrator,  and 
the  sureties  on  his  bond,  in  any  court  of  competent  jurisdiction  in 
the  county  where  the  order  of  payment  was  made  for  the  amount 
and  penalties.  Rev.  Stats.,  Art.  2217.  It  seems  the  venue  may  be 
changed,  State  Treasurer  vs.  Wygatt,  46  T.,  457,  and  in  these 
cases  the  county  or  district  attorney  must  represent  the  State,  to 
be  compensated  as  provided  by  law.    Rev.  Stats.,  Art.  2218. 

Rights  of  Heirs,  Devisees^  Etc,  After  Money  Has  Been  Paid  to 

the  Treasurer, 

Any  heir,  devisee,  legatee  or  their  assignees,  may  recover  what 
portion  of  said  fund  belongs  to  him  as  if  the  same  had  not  been 
paid  to  the  Treasurer,  by  instituting  suit  against  the  Treasurer 
of  the  State  in  the  county  court  of  the  county  in  which  the  estate 
was  administered,  setting  forth  the  petitioner's  right  to  such  fund, 
and  the  amount  claimed.    Rev.  Stats.,  Art.  2211. 

Procedure  to  Recover  Claim  Against  Treasurer. 

Upon  filing  the  petition,  the  clerk  shall  issue  a  citation  for  the 
county  attorney  of  the  county,  or  the  district  attorney  of  the  dis- 
trict, to  appear  and  represent  the  State,  and  it  is  their  duty  so  to 
do.  Rev.  Stats.,  Art.  2212.  And  the  proceedings  shall  be  governed 
by  the  rules  provided  for  civil  suits  in  the  county  court,  and  should 
the  plaintiff  recover  he  shall  have  a  judgment  for  the  amount  shown 


PROCEDURE  TO  RECOVER  FROM  STATE  TREASURY.       377 

to  be  due,  and  the  Treasurer  of  the  State  shall  pay  the  same  on  a 
certified  copy  of  the  judgment.    Rev.  Stats.,  Art.  2213. 

The  cost  in  all  cases  shall  be  taxed  against  the  plaintiff  and  he 
may  be  required  to  secure  the  costs  as  in  any  other  cases.  Rev. 
Stats.,  Art.  2214. 

It  seems  the  judgment  can  only  be  for  money,  not  bonds  or 
mortgages  that  may  have  been  turned  over  to  the  Treasurer. 
Treasurer  vs.  Wygatt,  46  T.,  464. 

We  have  but  few  cases  construing  these  articles;  they  seem  to 
be  self-explanatory  and  sufficient,  but  it  may  be  noticed  that  suit 
is  authorized  to  be  brought  in  the  county  in  which  the  estate  is 
being  administered. 

In  46  T.,  464,  the  venue  was  changed  and  the  question  arose, 
that  being  a  suit  against  the  State,  whether  the  authority  to  sue 
must  not  be  governed  by  the  statute  as  to  where  and  when  the  suit 
should  be  brought;  but  the  court  held  that  the  remedy  given  to 
the  claimant  of  an  estate  was  governed  by  the  law  authorizing  a 
change  of  venue  for  any  cause  provided  by  general  law.  Treas- 
urer vs.  Wygatt,  46  T.,  447;  see  Ex  Parte  Fowler,  48  T.,  448; 
Taylor  vs.  Hall,  71  T.,  213. 

Again,  by  Article  2211,  it  appears  that,  without  reference  to  the 
amount,  suit  must  be  brought  against  the  Treasurer  in  the  county 
court  of  the  county  in  which  the  estate  was  administered.  This 
seemed  in  conflict  with  the  Constitution  of  the  State  limiting  the 
jurisdiction  of  the  county  court  between  two  hundred  and  one 
thousand  dollars.  But  in  Dodson  vs.  Wortham,  45  S.  W.  R.„  858, 
it  was  held  that,  such  suit  being  a  matter  pertaining  to  the  admin- 
istration of  estates  of  which  the  county  courts  had  jurisdiction,  the 
amount  could  not  control  the  requirement  of  the  act,  as  it  was  only 
a  continuance  of  the  administration. 
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CHAPTER  LXXXVIII. 

ESCHEAT. 

When  Estates  Shall  Escheat 

In  connection  with  the  provisions  of  the  probate  act  providing 
for  the  State  to  take  charge  of  unclaimed. portions  of  an  estate, 
and  in  a  measure  to  continue  the  administration  of  the  trust,  1 
will  call  attention  to  the  law  of  escheats  as  fixed  by  statute  in  this 
State. 

By  Article  1831,  as  amended  by  Acts  of  1907,  page  111,  when 
a  person  dies  seized  of  real  or  personal  estate,  without  devising  it, 
and  leaving  no  heirs,  or  where  one  owning  real  or  personal  estate 
shall  be  absent  seven  years  and  is  not  known  to  be  alive,  leaving 
no  heirs  or  devise  of  his  estate,  such  estate  escheats  to  and  vests  in 
the  State.  If  no  will  is  recorded  or  probated  in  the  county  where 
such  property  is  situated  within  seven  years  after  death,  it  is 
prima  facie  evidence  that  there  was  no  will.  Where  no  lawful 
claim  is  asserted,  and  no  lawful  acts  of  ownership  have  been  exer- 
cised on  such  property  for  seven  years,  which  has  been  proved  to 
the  satisfaction  of  the  court,  it  is  prima  facie  evidence  of  the  death 
of  the  owner  and  failure  of  the  heirs.  Payment  of  taxes  shall  be 
held  to  be  lawful  acts  of  ownership,  and  such  party  shall  not  be 
concluded  by  the  judgment  unless  made  a  party  to  the  proceeding 
by  personal  service  of  citation  of  a  resident,  or  his  agent  if  a  non- 
resident.   See  Acts  of  1907,  p.  112. 

Duty  of  District  or  County  Attorney. 

When  the  district  or  county  attorney  shall  be  informed  or  has 
reason  to  believe  (1)  that  an  executor,  under  the  will  of  a  person 
who  has  died  without  heirs  and  without  devising  his  estate,  has  not 
accepted  the  trust,  or  no  executor  with  the  will  annexed  has  been 
appointed;  or  (2)  where  such  an  attorney  shall  discover  that  no 
letters  of  administration  on  the  estate  of  an  intestate  who  has  died 
without  heirs  has  been  granted;  or  (3)  where  such  attorney  finds 
an  estate  without  any  devise  thereof  and  having  no  heirs,  or  where 
the  owner  of  an  estate  has  been  absent  for  seven  years,  and  is  not 
known  to  be  alive,  he  shall  file  a  petition,  in  behalf  of  the  State,  in 
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the  district  court  of  the  county  where  the  property  or  a  part  thereof 
lies,  setting  forth  a  description  of  the  estate,  the  name  of  the  per- 
son  last  lawfully  seized  or  possessed,  the  names  of  the  persons  or 
tenants  in  actual  possession,  if  any,  and  the  names  of  the  persons 
claiming  the  estate,  if  any,  and  the  facts  and  circumstances  upon 
which  the  escheat  is  based,  praying  for  a  writ  of  possession  in  be- 
half of  the  State.  Rev.  Stats.,  Art.  1822;  see  Acts  of  1907,  p.  112, 
amending  Art.  1822. 

Citation  to  Issue. 

The  clerk  of  the  court  shall  issue  a  citation  for  such  of  the  de- 
fendants as  are  alleged  to  hold  possession  of  or  who  claim  the 
estate,  requiring  them  to  appear  and  answer  at  the  next  term  of 
the  court.  Eev.  Stats.,  Art.  1823.  The  clerk  shall  also  issue 
another  citation  setting  forth  briefly  the  conteuts  of  the  petition, 
and  for  all  persons  who  are  interested  in  the  estate  to  appear  and 
answer  at  the  next  term  of  the  court,  which  citation  shall  be  pub- 
lished as  other  citations  in  civil  cases.  Rev.  Stats.,  Art.  1824, 
amended  by  Acts  of  1907,  page  112.  All  persons  interested  in  the 
estate,  whether  named  or  not,  may  appear  and  plead,  Rev.  Stats., 
Art.  1825;  and  if  no  person  shall  appear  after  notice  aforesaid, 
and  within  the  time  prescribed  by  law,  judgment  by  default  shall 
be  entered  in  behalf  of  the  State,  Rev.  Stats.,  Art.  1826;  but  if 
persons  shall  appear  and  plead  as  aforesaid,  the  issues  shall  be 
tried  as  other  issues  of  fact.     Rev.  Stats.,  Art.  1827. 

Judgment  to  Be  Entered, 

If  after  the  trial  the  State  be  found  to  have  good  title  to  the 
estate,  or  part  thereof,  by  reason  of  the  conditions  under  the  stat- 
ute existing,  judgment  shall  be  rendered  for  the  State,  that  it 
shall  be  seized  and  possessed  thereof  and  the  title  vested  in  the 
State;  and  when  the  State  recovers  by  default  or  on  trial,  a  writ 
of  possession  shall  issue.  Rev.  Stats.,  Arts.  1828-1830;  but  if  the 
State  has  no  title,  the  defendant  shall  recover  his  costs,  to  be  paid 
him,  when  taxed  and  certified  by  the  clerk,  upon  the  warrant  of 
the  Comptroller  of  the  State  who  shall  draw  and  issue  the  same 
when  the  certified  bill  of  costs  is  filed  in  his  office.  See  Acts  of 
1907,  pp.  112-113,  amending  Art.  1830. 
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Property  Recovered  to  Be  Sold, 

If  the  State  recovers,  a  writ  shall  issue  requiring  the  sheriflE  or  ! 

any  constable  of  the  proper  county  commanding  him  to  seize  the 
estate,  and  if  personal  property  or  real  estate  he  shall  be  required 
to  dispose  of  the  same  at  public  auction  as  required  by  law  under 
execution,  and  the  proceeds,  less  the  costs  of  court  and  attorney's 
fees,  shall  be  paid  into  the  treasury  of  the  State. 

The  real  estate  shall  not  be  sold  at  less  than  a  minimum  price 
to  be  fixed  by  the  judge  before  whom  the  cause  was  tried,  which 
minimum  valuation  must  be  stated  in  the  advertisement  If  there 
is  no  bona  fide  bid  for  as  much  as  the  minimum  price  so  fixed, 
there  shall  be  no  sale,  and  the  writ  must  be  returned  to  the  court 
issuing  the  same,  and  thereafter  must  be  sold  by  the  Attorney 
General  under  authoritv  of  Articles  292  and  1831,  Rev.  Stats. 
Any  parties  appearing  to  any  of  the  proceedings  have  the  right  of 
appeal.    Rev.  Stats.,  Art.  1882. 

We  see,  then,  that  where  a  party  seized  of  an  estate  dies  without 
inheritable  blood  the  title  vests  in  the  State,  but  it  must  be  re- 
covered by  suit  in  the  name  of  the  State.  Hughes  vs.  State,  41 
T.,  18;  Sabriego  vs.  White,  30  T.,  585.  The  proceedings  are 
authorized  when  there  are  no  heirs  or  lawful  claimants  of  the 
estate  by  devise  or  otherwise.  Wiederanders  vs.  State,  64  T.,  133. 
The  power  of  the  court  to  declare  the  escheat  rests  upon  the  stat- 
ute, which  the  Constitution,  Article  13,  requires  the  Legislature 
to  pass,  Hancock  vs.  McKinney,  7  T.,  457,  and  it  should  be  strictly 
pursued.    Caplen  vs.  Compton,  27  S.  W.  R.,  24. 

Citation. 

We  see  that  citation  must  be  issued  in  two  ways  where  any  de« 
fendants  are  named  in  the  escheat  proceedings,  and  also  citation  by 
publication,  and  this  citation  by  publication  is  as  essential  to  con- 
fer jurisdiction  on  the  court  as  is  the  citation  to  name  defendants. 
State  vs.  Fenlow,  41  T.,  249;  64  T.,  137;  Hanna  vs.  State,  84  T., 
664;  Ellis  vs.  State,  3  T.  C.  A.,  172;  Hamilton  vs.  Brown,  161 
TJ.  S.,  273 ;  Caplen  vs.  Compton,  27  S.  W.  R.,  24. 

Petition, 

The  allegations  of  the  petition  must  follow  the  statute,  and  it 
must  appear  that  the  party  seized  of  the  estate  is  dead,  there  are 
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110  heirs  and  the  property  was  not  devised,  and  that  there  is  no 
Administration.  State  vs.  Black,  61  S.  W.  B.,  666;  Wiederanders 
vs.  State,  64  T.,  138;  Hughes  vs.  State,  41  T.,  201. 

Jurisdiction  of  District  Court, 

It  will  be  further  noticed  that  jurisdiction  to  escheat  an  estate 
is  conferred  on  the  district  court,  without  reference  to  amount, 
and  in  State  vs.  Eggerman,  81  T.,  571,  it  was  held  the  jurisdiction 
can  be  rightfully  exercised  as  given.  Hill  Co.  vs.  Atchison,  49 
S.  W.  R.,  142;  State  vs.  Schurman,  46  S.  W.  B.,  261;  Tarde  vs. 
Benseman,  31  T.,  281;  Hall  vs.  Claiborne,  27  T.,  222.  Again, 
you  can  not  proceed  while  estate  is  being  administered.  Hall  vs. 
Claiborne,  27  T.,  222 ;  State  vs.  Black,  51  S.  W.  B.,  555. 

Evidence  to  Sustain  Escheat, 

The  State  must  prove  that  deceased  died  without  devising  estate, 
and  there  are  no  heirs  and  no  administration.  Wiederanders  vs. 
State,  64  T.,  138.  The  statute  provides  that  absence  for  seven 
years  and  party  not  known  to  be  alive  is  a  basis  for  beginning 
-escheat  proceedings,  and  when  no  lawful  claim  is  asserted  to  the 
property,  or  no  lawful  acts  of  ownership  exercised  for  a  period  of 
seven  years,  and  it  is  proved  to  the  satisfaction  of  the  court,  it 
shall  be  deemed  prima  facie  evidence  of  the  death  of  the  owner, 
also  it  will  be  taken  as  prima  facie  evidence  that  there  are  no  heirs. 
State  vs.  Black,  51  S.  W.  R.,  555.  So  death  may  be  proved  by 
circumstances.  Hame  vs.  State,  84  T.,  665;  24  S.  W.  R.,  660; 
State  vs.  Fenlow,  41  T.,  250;  Brown  vs.  State,  36  T.,  284. 

Defenses. 

Limitation  can  not  be  set  up  based  on  possession  taken  after  tlie 
death  of  owner.  Ellis  vs.  State,  21  S.  W.  R.,  QQ',  24  S.  W.  R.,  660. 
Nor  can  improvements  in  good  faith  be  set  up.  Id.;  Brown  vs. 
State,  36  T.,  282. 

Listing  and  selling  property  can  not  defeat  the  right  of  the 
State  to  escheat.    Hanna  vs.  State,  84  T.,  664. 

Recovering  Esdieaied  Property. 

So  much  for  proceedings  in  escheat,  we  will  assume  that  the 
estate  has  been  sold  and  the  proceedings  paid  into  the  treasury. 
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By  Article  1833  the  Comptroller  is  required  to  keep  just  accounts 
of  money  and  land  vested  in  the  State  under  these  laws.  This 
property  is  subject  to  recovery  from  the  State  by  an  heir,  legatee 
or  devisee  thereof,  who,  by  Article  1834,  is  permitted  to  file  a  peti- 
tion in  the  district  court  in  the  coimty  where  the  estate  was  sold, 
stating  the  nature  of  his  claim  and  praying  for  a  recovery,  a  copy 
of  which  petition  must  be  served  on  the  district  or  county  attorney 
at  least  twenty  days  previous  to  the  return  day,  who  shall  answer 
the  same.    State  vs.  Wygatt,  64  T.,  137. 

By  Article  1835,  if  the  suit  is  successful,  the  court  shall  enter 
judgment  ordering  the  Comptroller  to  issue  his  warrant  for  the 
payment  of  the  same,  but  without  interest  or  costs.  A  copy  of  the 
order  under  the  seal  of  the  court  is  a  suflBcient  voucher  for  issuing 
the  warrant  on  the  treasury.  If,  however,  an  heir^  legatee,  devisee, 
assignee  or  legal  representative  shall  recover  from  the  purchaser  at 
sheriff's  sale  each  estate,  real  or  personal,  in  any  court  of  compe- 
tent jurisdiction  in  this  State,  or  from  his  heirs,  legatees,  devisees 
or  assignees,  then  a  certified  copy  of  such  judgment,  together  with 
the  affidavit  of  the  party  cast  into  the  suit  that  he  is  the  owner 
and  entitled  to  the  money  paid  into  the  State  treasury  as  the  pro- 
ceeds of  such  escheated  estate,  shall  be  sufficient  authority  for  the 
issuance  by  the  Comptroller  of  a  warrant  on  the  treasury  for  the 
amount. 

Article  1837  gives  to  the  State  authority  to  revise  any  judgment 
or  decree  of  a  probate  court  finally  closing  the  estate,  upon  the 
ground  there  was  error,  fraud  or  mistake  of  law  or  fact  in  the 
final  account  and  settlement.  This  may  be  done  by  bill  of  review 
in  the  manner  provided  by  law. 

Article  1838  gives  the  Governor  of  the  State  the  power  to  retain 
council  and  inaugurate  their  proceedings  for  revision  when  he  has 
reason  to  believe  that  in  final  accounts  and  settlements  of  these 
estates  there  has  been  error,  fraud  or  mistake  of  law  or  fact. 

All  suits  pertaining  to  escheated  estates  when  brought  to  collect 
or  defend  such  estates  must  be  in  the  name  of  the  State.  Rev. 
Stats.,  Art.  1839. 
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CHAPTER  LXXXIX. 

CLOSINQ    ESTATE   AND    DI8CHABGE    OF    ADMINISTRATOR. 

We  have  discussed  withdrawing  an  estate  from  administration^ 
and  have  seen  by  Article  2025  that  when  withdrawn  in  terms  of  the 
statute  the  court  shall  enter  an  order  discharging  the  executor  or 
administrator,  without  further  application.  Houston  vs.  Mayes, 
66  T.,  300. 

Again,  we  have  seen  that  executors  and  administrators  may  be 
removed  for  various  reasons  under  Article  2026  to  2029. 

Executors  and  administrators  may  resign  and  be  discharged  as 
provided  by  Article  2030  to  2036,  all  of  which  have  been  discussed ; 
or  they  may  be  removed  by  death.  McClellan  vs.  Mangum,  75 
S.  W.  E.,  540.  Let  us  now  briefly  discuss  the  discharge  of  the 
administrator  or  executor  upon  a  full  settlement,  and  close  of  the 
estate  by  payment  of  the  debts  and  a  final  distribution  of  the 
estate  among  tliose  entitled. 

By  Article  2199,  if  upon  the  settlement  of  the  estate  there  be 
nothing  left  to  distribute,  the  court  should  enter  an  order  dis- 
charging him,  and  declaring  the  estate  closed. 

By  Article  2200,  when  the  executor  or  administrator  has  fully 
administered  the  estate  in  accordance  with  the  statute  and  order 
of  the  court,  and  has  filed  proper  vouchers,  the  court  shall  enter 
an  order  discharging  him,  and  declaring  said  estate  closed. 

The  approval  of  the  final  account  and  an  order  of  discharge  is 
a  substantial  compliance  with  the  law,  32  S.  W.  R.,  148,  and  is 
conclusive  if  not  appealed  from.  Ball  vs.  Ball,  45  S.  W.  R.,  605, 
and  not  subject  to  collateral  attack,  89  S.  W.  R.,  432 ;  but  should 
the  approval  of  the  final  account  be  appealed  from,  the  order  of 
discharge  is  suspended.    Wren  vs.  Nesbett,  85  T.,  286. 

It  may  be  reviewed  by  certiorari,  and  that  the  administrator  has 
paid  out  the  entire  estate  and  has  been  discharged  is  no  answer  to 
a  writ  of  certiorari  to  compel  a  restatement,  Friend  vs.  Boren,  95 
S.  W.  R.,  711 ;  a  trial  de  novo  on  the  writ  is  required.    Id. 

Heirs  can  not  object  to  the  discharge  of  the  administrator  be- 
cause there  is  real  estate  not  administered,  as  the  title  vesta  in  the 
heirs.     DeBerry  vs.  Wooten,  57  S.  W.  R.,  886. 
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Evidence  of  Discharge. 

The  spirit  of  Article  1882,  Rev.  Stats.,  requires  an  order  of  dis- 
charge to  completely  elfect  it;  in  a  word,  the  order  of  discharge 
should  be  produced,  and  if  the  records  are  destroyed  you  may  prove 
it  by  parol.  Branch  vs.  Hanrick,  70  T.,  731 ;  Blackwell  vs.  Black- 
well,  86  T.,  206;  74  T.,  170;  60  T.,  285;  Howard  vs.  Bennett, 
13  T.,  314-315. 

The  final  account  filed  and  approved  is  not  a  closing  of  the 
estate,  nor  is  it  equivalent  to  a  discharge,  even  though  the  estate 
is  ordered  distributed.    Blackwell  vs.  Blackwell,  24  S.  W.  R.,  389. 

Lapse  of  Time  as  Evidence. 

There  is  no  presumption  that  the  estate  is  closed  or  the  admin- 
istrator is  discharged  from  lapse  of  time. 

Article  1882,  Rev.  Stats.,. provides  that  any  person  interested  in 
the  estate  may  proceed  after  any  lapse  of  time  to  compel  a  settle- 
ment if  the  record  does  not  show  the  estate  closed,  and  this  statute 
abrogates  the  presumption  that  it  has  been  closed  by  lapse  of  time. 
Branch  vs.  Hanrick,  70  T.,  731;  Main  vs.  Brown,  72  T.,  505;  86 
T.,  210;  Perry  vs.  Blakey,  5  T.  C.  A.,  331;  Boslit  vs.  Thomas, 
80  S.  W.  R.,  115;  Kominskey  vs.  Estes,  65  S.  W.  R.,  1108;  thus 
overruling  the  line  of  cases  following  Murphy  vs.  Menard,  14  T., 
6,  and  Marks  vs.  Hill,  46  T.,  345. 

Again,  lapse  of  time  between  orders  entered  in  the  adminis- 
tration of  the  estate  can  not  defeat  a  subsequent  order  of  sale  on 
the  presumption  that  the  estate  is  closed.  Boslit  vs.  Thomas,  80 
S.  W.  R.,  118;  Shirley  vs.  Warfield,  34  S.  W.  R.,  390;  Blackwell 
vs.  Blackwell  24  S.  W.  R.,  389;  see  29  S.  W.  R.,  821;  Grimes  vs. 
Smith,  70  T..  220;  46  T.,  350. 

Effect  of  Discharge. 

• 

An  order  closing  the  administration  and  discharging  the  ad- 
ministrator deprives  the  probate  court  of  any  further  jurisdiction 
over  the  estate,  Timmins  vs.  Bonner,  58  T.,  560;  Nicholson  vs. 
Harvey,  25  S.  W.  R.,  456;  Long  vs.  Warters,  45  S.  W.  R.,  165; 
it  can  not  even  grant  another  administration.  See  Wallace  vs. 
Turner,  89  S.  W.  R.,  432;  Giddings  vs.  Steele,  28  T.,  750;  Fisk 
vs.  Xorrel,  9  T.,  13-14;  Hunt  vs.  Horton,  12  T.,  285-286:  Dodge 
vs.  Phelan,  21  S.  W.  R.,  309;  Oldham  vs.  Smith,  26  T.,  531. 
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After  discharge,  the  administrator  would  not  be  a  proper  party 
to  a  suit  by  a  distributee  on  an  account  allotted  to  such  distributee 
in  the  partition.  Hill  vs.  Herndon,  89  S.  W.  R.,  813.  If  the 
administration  is  indebted  to  heirs,  they  must  give  their  remedy 
elsewhere  than  in  the  probate  court.  After  a  discharge,  an  admin- 
istrator can  not  be  compelled  to  restate  an  account.  Francis  vs. 
Wortham,  6  T.,  187;  Portis  vs.  Cummings,  14  T.,  140;  see  44  T., 
136. 

It  has  been  held  that  the  approval  of  a  final  account  and  dis- 
charge of  the  administrator  was  equivalent  to  a  confirmation  of  sale 
by  the  administrator  made  and  reported.  Ferguson  vs.  Templeton, 
32  S.  W.  R.;  148. 

Can  Not  Reopen  Succession. 

After  the  discharge  of  the  administrator  the  probate  court  can 
not  reopen  the  succession.  Fisk  vs.  Norvel,  9  T.,  17;  Hurt  vs. 
Horton,  12  T.,  288;  Rose  vs.  Newman,  26  T.,  133;  Giddings  vs. 
Steele,  28  T.,,750;  McGreal  vs.  Jones,  36  T.,  674.  Can  not  ap- 
point an  administrator  de  bonis  non.  Murphy  vs.  Menard,  14 
T.,  67. 

Acts  of  Administrator  After  Discharge, 

We  have  seen  the  effect  given  to  an  order  closing  the  estate  and 
discharging  the  administrator,  but  I  will  here  call  your  attention 
to  a  line  of  cases,  that  if  the  administrator  is  discharged,  but  still 
continues  to  act,  that  to  protect  parties  dealing  with  him  in  good 
faith,  a  court  will  presume  the  order  canceled  if  the  probate  court 
has  recognized  his  acts  after  discharge.  Bayne  vs.  Garret,  17  T., 
330^,  Townsend  vs.  Munger,  9  T.,  300;  Poor  vs.  Boyce,  12  T.,  440; 
Alexander  vs.  Maverick,  18  T.,  197. 

Transfer  of  Administration, 

Provision  has  been  made  for  the  transfer  of  an  administration 
from  an  old  to  a  new  county  created  out  of  the  territory  of  the  old 
county,  upon  the  written  application  of  the  executor  or  adminis- 
trator or  the  majority  of  the  heirs.  Rev.  Stats.,  Art.  2239;  Gid- 
dings, vs.  Steele,  28  T.,  753 ;  Wilson  vs.  Catchings,  41  T.,  590. 

The  jurisdiction  to  transfer  depends  on  the  application  as  above 
stated,  which  must  show  that  the  deceased  was  at  the  time  of  his 
<leath  a  resident  of  that  portion  of  the  old  county  which  has  been 
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cut  off  to  make  the  new  county,  or  which  has  been  cut  off  and  J 

added  to  another  county. 

The  county  judge  must  transmit  all  papers  relating  to  the  estate 
to  the  county  clerk  of  the  new  county,  or  to  the  county  clerk  of 
the  county  to  which  the  territory  in  which  the  deceased  resided 
at  the  time  of  his  death  was  added.  He  must  transmit  with  the 
original  papers  a  transcript  of  all  the  proceedings  had  in  his  court, 
duly  certified  to  by  the  clerk. 

The  Fees  and  Costs. 

The  fees  and  costs  of  the  administration  must*  be  paid  when  the 
application  is  filed,  as  the  order  can  not  be  made  until  they  are 
paid.    Rev.  Stats.,  Art.  2240. 

Hearing  Application. 

Upon  paying  the  fees  and  costs,  the  application  will  be  heard 
either  in  term  time  or  vacation,  and  the  county  judge,  if  the  facts 
exist  authorizing  the  transfer,  shall  enter  an  order  making  the 
transfer,  and  requiring  all  original  papers  not  recorded  to  be  re- 
corded before  being  transmitted,  as  aforesaid.  Rev.  Stats.,  Arts. 
2241,  2242,  and  fees  for  such  recording  shall  be  paid  before  the 
transfer  is  made. 

Administration  in  the  New  County, 

Article  2243,  Rev.  Stats.,  requires  the  administration  -to  proceed 
in  the  new  county,  after  the  papers  and  proceedings  transmitted 
have  been  properly  filed  in  such  manner  as  if  the  administration 
had  been  originally  begun  in  such  county,  and  the  transcript  of 
the  record  has  the  force  of  the  original. 
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CHAPTER  XC. 

ADMINISTRATION   OP    COMMUNITY. 

By  Article  2968,  Batts'  Bev.  Stats.,  it  is  declared  that  all  prop- 
erty acquired  by  husband  or  wife  during  marriage,  other  than  that 
acquired  by  gift,  devise  or  descent,  shall  be  deemed  the  common 
property  of  the  husband  only.  Blackwell  vs.  Mayfield,  69  S.  W. 
R.,  657;  York  vs.  Hilyer,  84  S.  W.  R.,  1117;  Smith  vs.  Smith, 
91  S.  W.  R.,  815;  Cope  vs.  Blount,  91  S.  W.  R.,  615;  Byron  vs. 
Khan,  66  S.  W.  R.,  946;  Swink  vs.  League,  25  S.  W.  R.,  807: 
King  vs.  Somerville,  80  S.  W.  R.,  1050;  Booth  vs.  Clark,  78  S.  W. 
R.,  393;  Flannery  vs.  Chidgey,  77  S.  W.  R.,  1034.  So  all  the  reve- 
nues, profits  and  increase  of  separate  personal  estate;  that  is,  in- 
terest on  wife's  money,  increase  of  live  stock  belonging  to  the  wife, 
crops  raised  on  her  lands  or  lumber  cut  and  sawed  on  her  land, 
rents  from  her  leased  land  or  premises,  and  earnings  of  the  wife 
during  coverture,  become  community.  The  same  rule  applies  to 
the  rents  and  revenues  from  the  separate  estate  of  the  husband  and 
to  his  earnings  during  marriage. 

We  are  about,  then,  to  discuss,  upon  the  death  of  either  the  hus- 
band or  wife,  how  this  commimity  estate  is  to  be  administered. 
The  statute  clearly  indicates  three  methods  in  the  management  and 
control  of  the  community  estate: 

1.  The  executor  or  administrator  of  the  deceased  may  admin- 
ister the  community  and  separate  estate  together,  but,  as  we  have 
seen,  it  must  be  clearly  specified  in  the  inventory  what  part  of  the 
estate  is  community,  etc.,  Rev.  Stats.,  Arts.  1965  and  2186,  all  of 
which  has  been  discussed. 

2.  It  is  permitted  after  letters  of  administration  or  executor- 
ship are  issued  for  the  surviving  husband  or  wife  after  the  inven- 
tory has  been  filed  to  withdraw  on  application  their  interest  in  the 
common  property  by  giving  bond  in  the  amount  equal  to  the  value 
of  their  interest,  conditioned  to  pay  one-half  of  all  the  debts. 

3.  By  administration  of  the  survivor  as  such  (a)  without  quali- 
fying, (b)  by  qualifying,  which  will  be  discussed  now. 

By  Article  1696,  as  we  have  before  seen,  upon  the  dissolution  of 
the  marriage  relation  by  death,  all  the  property  belonging  to  the 
community  estate  passes  to  the  survivor  if  there  be  no  children  or 
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their  descendants;  but  if  there  be,  then  the  survivor  is  entitled  to 
one-half  and  the  other  half  passes  to  the  child^  children  or  their 
descendants.  But  this  property  passes  subject  to  the  debts  of  the 
community.  Rev.  Stats.,  Art.  1697;  see  Belt  vs.  Cetti,  93  S.  W. 
E.,  1000. 

Again,  by  Article  2219,  Rev.  Stats.,  it  is  provided  that  the  com- 
munity property,  except  such  as  is  exempt  from  forced  sale,  shall 
be  liable  to  all  debts  contracted  during  marriage,  and  in  the  settle- 
ment of  such  community  estates  the  survivor  or  the  executor  or 
administrator  is  required  to  keep  a  separate  and  distinct  account 
of  all  community  debts  allowed  or  paid. 

By  Article  2230  these  debts  are  to  be  paid  as  soon  as  practicable, 
and  according  to  the  classification  prescribed  for  the  payment  of 
debts  in  other  administrations. 

We  see,  then,  the  purpose  of  an  administration  of  the  commu- 
nity, if  necessary,  is  to  pay  the  community  debts  and  to  place  it 
in  condition  for  final  partition  and  distribution;  but  we  will  see 
hereafter  that  this  partition  may  be  had  on  the  death  of  husband 
or  wife,  before  the  debts  are  paid,  under  conditions  fixed  by  the 
statute.     (See  "Partition  of  Commimity.") 

When  No  Necessity  for  Administration. 

We  have  seen  that  the  entire  community  property  passes  to  the 
-  survivor,  if  there  be  no  chihi  or  children  of  the  deceased  or  their 

iV'    descendants.    And  Article  2220  embodies  this  rule  of  descent  and 
^    *  ... 

V.  ^  distribution  by  providing  that  when  the  husband  or  wife  dies  in- 
testate, or  becomes  insane,  having  no  children,  and  no  separate 
property,  the  community  property  passes  to  the  survivor,  charged 
with  the  debts  of  the  communitv,  and  no  administration  thereon, 
or  guardianship  of  the  estate  of  the  insane  wife  or  husband,  shall 
be  necessary. 

There  is  no  question  that  the  whole  estate  of  community  prop- 
erty vests  in  the  survivor  if  there  be  no  child  or  children  of  the 
deceased,  or  their  descendants,  subject  only  to  the  performance  of 
outstanding  obligations  affecting  the  community  property  and  the 
payment  of  community  debts.  Consequently,  if  there  be  no  child 
or  children,  or  separate  estate,  there  is  no  necessity  for  the  sur- 
vivor qualifying  as  such,  or  for  any  such  administration  on  the 
community  property  of  the  deceased,  as  creditors  may  pursue  the 
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property  by  direct  suit  against  the  survivor  and  issuing  execution 
upon  judgment  recovery. 

But  I  wish  here  to  compare  Article  1696,  a  part  of  the  statute 
of  descent  and  distribution,  with  Article  2220  under  "Administra- 
tion of  Community  Estates,'^  and  notice  certain  variations  which 
render  Article  2220  somewhat  difficult  to  construe.  In  addition  to 
the  conditions  in  Article  1696,  by  which  the  community  estate 
passes  to  the  survivor,  which  are  embodied  in  Article  2220,  we 
have  the  following  language:  If  the  husband  or  wife  become  in- 
sane, having  no  child  or  children,  the  community  property  pasees 
to  the  survivor  charged  with  the  debts,  and  no  administration  or 
guardianship  of  the  insane's  estate  is  necessary. 

Is  it  true  that  because  of  insanity  of  either  spouse  the  commu- 
nity property  passes  to  the  survivor  in  the  sense  intended  by  the 
use  of  the  same  words  in  Article  1696,  so  that  he  or  she  may  dis- 
pose of  the  same  by  will,  or,  if  not  disposed  of,  it  would  pass  upon 
death  as  the  separate  property  of  the  deceased  under  the  statute  of 
descent  and  distribution?  Rev.  Stats.,  Art.  1689.  This  question 
seems  to  have  partially  arisen  in  Schwartz  vs.  West,  84  S.  W.  R., 
282,  and  the  court  reached  the  conclusion  that  Article  2220  was 
not  intended  as  a  rule  of  descent,  but  simply  in  case  of  insanity 
to  give  absolute  control  of  the  community  to  the  same  partner, 
and  not  to  change  the  title.  The  decision  is  just,  though  rules  of 
construction  had  to  be  violated  to  reach  it. 

Again,  your  attention  is  called  to  the  fact  that  Article  2220  was 
not  amended  in  1887,  when  Article  1696  was  amended  by  adding 
the  words  "or  their  descendants"  after  the  words  "child  or  chil- 
dren." 

We  have  already  noticed  this  amendment  of  1887,  and  have  seen 
that  it  was  in  consequence  of  the  decisions  in  Burgess  vs.  Har- 
grave,  64  T.,  110 ;  66  T.,  55,  and  68  T.,  261 ;  that  the  words  "child 
or  children"  meant  the  immediate  issue,  and  not  grandchildren; 
therefore,  the  existence  cf  grandchildren  would  not  prevent  the 
community  from  passing  to  the  survivor.  You  will  notice  that 
Article  2220'  provides  that  the  husband  or  wife  dying  intestate 
having  "no  child  or  children"  the  property  passes,  sjiA  there  will 
be  no  necessity  for  administration.  Suppose  there  are  grandchil- 
dren, will  Article  2222  apply,  which  requires  an  application  for 
communitv  administration  within  a  certain  time?  The  statute 
of  descent  and  distribution,  fixing  the  rule  and  status  of  property 
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upon  the  decease  of  the  owner,  will  undoubtedly  control,  and  the 
administration  of  the  community  will  proceed  under  the  articles  of 
the  statute  governing  such  administration  where  there  is  a  living 
heir  of  the  deceased;  that  is,  the  property  passes  to  the  survivor 
with  power  to  sell  to  pay  the  debts  of  the  community,  and  subject 
to  partition  after  this  has  been  done  under  the  statute  of  descent 
and  distribution. 

Powers  of  Surviving  Husband  Where  Deceased  Wife  Leaves  Chil- 
dren or  Their  Descendants. 

By  Article  2221,  when  the  wife  dies,  or  becomes  insane,  leaving 
a  child  or  children,  the  husband  has  the  exclusive  management, 
control  and  disposition  of  the  community  property  in  the  same 
manner  as  if  the  wife  was  living;  that  is,  he  can  convey  without 
the  insane  wife  being  required  to  join;  but  they  exercise  this  right 
only  to  pay  community  debts  or  discharge  some  community  obliga- 
tion, when  there  are  no  children,  or  where  they  have  not  qualified 
as  community  survivors. 

We  have  seen  that  if  there  are  no  children,  the  right  of  disposi- 
tion was  unlimited,  and  we  will  see  hereafter  if  the  survivor  qual- 
ifies, the  right  of  disposition  is  purely  discretionary.  Where  there 
are  children  and  the  survivor  has  not  qualified,  a  sale  for  any  other 
purpose  than  to  pay  community  debts  or  absolve  a  community 
obligation  would  not  convey  the  interest  cast  upon  the  children  by 
the  death  of  the  parent.  Davis  vs.  McCarty,  64  T.,  587 ;  Miller 
vs.  Miller,  78  S.  W.  R.,  1085 ;  Carter  vs.  Conner,  60  T.,  57 ;  Levy 
vs.  Moody,  87  S.  W.  R.,  205 ;  Booth  vs.  Clark,  78  S.  W.  R.,  393 ; 
Sanger  vs.  Moody,  60  T.,  96 ;  Arnold  vs.  Easterwood,  66  T.,  684 ; 
Kirkland  vs.  Settle,  41  T.,  460;  101  S.  W.  R.,  851.  The  survivor 
occupies  the  position  of  surviving  partner  in  an  ordinary  partner- 
ship and  may  convey  to  settle  debts  or  other  partnership  obliga- 
tions without  interference  from  the  probate  court,  or  necessity  to 
qualify  under  the  statute.  Ashe  vs.  Youngst,  65  T.,  636 ;  Burkitt 
vs.  Key,  42  S.  W.  R.,  232;  Fagan  vs.  McQuirter,  71  T.,  69;  Moody 
vs.  Smoot,  78  T.,  123;  Corzine  vs.  Williams,  85  T.,  499;  Davis 
vs.  McCartney,  64  T.,  588;  31  S.  W.  R.,  59.  He  may  convey  the 
homestead,  if  necessary,  to  pay  the  debts.  Ashe  vs.  Youngst,  65 
T.,  635;  Burkitt  vs.  Key,  42  S.  W.  R.,  232;  Watts  vs.  Miller,  76 
T.,  15;  Cage  vs.  Tucker,  37  S.  W.  R.,  181;  Martin  vs.  Mcx\llister, 
94  T.,  570 ;  Thompson  vs.  Robinson,  56  S.  W.  R.,  580. 
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By  Article  5350  either  spouse  may,  by  will,  give  to  the  other 
power  to  manage  the  separate  estate  of  each  under  the  law  relating 
to  community  property. 

Presum-ption  of  Community  DjRbts, 

After  the  lapse  of  years  the  presumption  arising  from  sale  that 
there  were  community  debts  will  be  sustained.  Steps  vs.  Shirley, 
76  S.  W.  R.,  30T ;  Cruse  vs.  Barclay,  70  S.  W.  R.,  358 ;  45  S.  W. 
R.,  832;  35  S.  W.  R.,  146;  23  S.  W.  R.,  439;  79  T.,  347;  84 
T.,  615. 

Creditors  May  Sue  Surviving  Husband. 

The  surviving  husband  may  be  sued  by  Creditors  for  the  com- 
munity debts,  and  execution  can  issue. on  a  judgment  recovered, 
Levy  vs.  Moody,  87  S.  W.  R.,  205,  even  though  he  is  at  the  time 
administering  on  his  wife's  estate,  Id.;  Osborne  vs.  Robinson,  35 
S.  W.  R.,  327.  Note  here  the  distinction  that  has  been  drawn  be- 
tween the  right  to  sue  the  surviving  husband  and  the  right  to  sue 
the  surviving  wife,  based  presumably  on  the  fact  that  she  has  no 
personal  liability  for  community  debts.  (See  "Suing  Surviving 
Widow.'^) 

When  sued  by  a  creditor  as  survivor,  and  judgment  obtained,  a 
sale  of  the  community  property  under  execution  will  pass  the 
children's  interest,  though  not  parties  to  the  judgment,  Carter 
vs.  Comer,  60  T.,  57 ;  Hill  vs.  Osborne,  60  T.,  392 ;  White  vs.  Bldg. 
Association,  31  S.  W.  R.,  59;  Hinozie  vs.  Robinson,  50  S.  W.  R., 
638 ;  but  to  have  this  effect  it  must  be  a  community  debt. 

It  is  said  in  Carter  vs.  Corner,  60  T.,  57,  where  the  surviving 
partner  is  sued,  it  must  be  shown  that  the  debt  was  a  partnership 
debt.  'This  was  approved  in  Brown  vs.  Adams,  55  S.  W.  R.,  161, 
where  an  effort  was  made  to  collect  out  of  the  community  prop- 
erty a  debt  in  the  absence  of  proof  that  it  was  a  community  debt. 
Hollingsworth  vs.  Davis,  62  T.,  440. 

Wife  as  Survivor, 

By  Article  2236  the  wife  may  retain  the  exclusive  management, 
control,  and  disposition  of  the  community  property  of  herself  and 
deceased  or  insane  husband  in  the  same  manner  and  subject  to 
the  same  rights,  rules  and  regulations  as  provided  in  the  case  of  a 
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husband,  and  until  she  shall  marry  again,  or  in  the  event  of  her 
insane  husband  dying  she  shall  marry  again. 

Allowed  Exemptions, 

We  must  first  note  certain  rights  belonging  to  the  wife  as  sur- 
vivor that  are  not  allowed  to  the  surviving  husband.  She  is 
allowed  her  exemptions  and  allowances  out  of  the  community 
estate,  with  all  the  priority  of  right  over  creditors,  heretofore  dis- 
cussed under  "Setting  Aside  Exemptions  and  Allowances  to  the 
Widow,''  Lcatherwood  vs.  Arnold,  66  T.,  416,  to  the  point  of 
exhausting  the  community. 

In  Nichols  vs.  Olliver,  64  T.,  654,  it  was  held  that  in  determining 
whether  there  has  been  a  devastavit,  or  whether  there  are  assets 
on  hand  to  pay  creditors,  all  such  property  or  money  as  would  have 
been  set  aside  to  the  widow  as  exempt  should  not  be  considered 
as  assets.  This  was  approved  in  Leatherwood  vs.  Arnold,  6(i 
T.,  416. 

No  Personal  Liability, 

Again,  the  surviving  wife  has  no  personal  liability  for  com- 
munity debts  unless  contracted  for,  but  the  surviving  husband  is 
personally  liable.  Leatherwood  vs.  Arnold,  66  T.,  416.  In  a 
word,  because  he  has  extinguished  the  interest  of  the  community 
in  any  particular  item  of  community  property,  he  would  still  be 
subject  to  pay  the  community  debt  because  it  is  an  individual  lia- 
bility; but  this  rule  does  not  obtain  where  the  wife  is  survivor, 
for  if  there  is  no  community,  or  she  has  paid  the  debts  out  of  her 
separate  estate,  she  may  as  against  creditors  of  the  community 
reimburse  herself  out  of  the  community  estate.  Davis  vs.  Har- 
man,  29  S.  W.  R.,  493.  (See  "Reimbursement.'')  Her  liability 
is  measured  only  by  the  estate  of  the  community  held  liable  for 
community  debts.  Davis  vs.  McCartney,  64  T.,  587;  Watson  vs. 
Rainey,  69  T.,  322:  Bonnel  vs.  Prince,  55  S.  W.  R.,  855;  Bank 
vs.  Jones,  54  S.  W.  R.,  405.  The  community  is  encumbered  with 
an  equitable  charge  for  the  payment  of  these  debts.  Id.,  which  we 
will  see  become  a  legal  charge  if  she  qualifies  as  survivor. 

Suing  Surviving  Widows. 

A  surviving  widow  can  not  be  sued  for  the  debt  of  her  husband 
simply  on  the  allegation  that  the  husband  left  no  separate  estate, 
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and  she  had  taken  possession  of  the  community.  The  creditor 
must  further  allege  that  there  was  no  necessity  for  administration 
on  the  husband's  estate.  Whitman  vs.  Pank,  97  S.  W.  R.,  512. 
And  it  seems  that  if  the  action  is  brought  under  Article  2220,  the 
same  can  not  be  maintained  unless  it  is  further  shown  that  there 
was  no  separate  property,  and  no  child  or  children  surviving.  Id. ; 
Vela  vs.  Guerra,  75  T.,  595.  In  this  last  case,  the  Supreme  Court 
clearly  holds  that  if  the  widow  did  not  qualify  as  survivor,  or  the 
deceased  died  childless,  the  widow  could  not  be  sued.  It  was  the 
duty  of  the  creditor  under  these  conditions  to  take  out  letters  of 
administration.  The  mere  fact  that  she  had  taken  possession  of 
the  community  would  not  give  jurisdiction  to  sue  her,  unless  she 
qualified  as  survivor,  or  the  deceased  died  childless,  when  the  whole 
community  estate  would  pass  to  her  charged  with  the  community 
debts. 

She  could  not  be  liable  as  an  executor  de  sontort  in  this  State 
by  simply  taking  possession  of  the  community.  Id.,  697;  but  see 
Glover  vs.  Robinson,  35  S.  W.  R.,  327,  holding  that  no  distinction 
can  be  drawn  between  suing  the  surviving  wife  or  husband. 
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CHAPTER  XCI. 

ADMINISTRATION   OF    COMMUNITY. 

When  Power  to  Dispose  of  Community  Ceases, 

Where  administration  was  taken  out  on  the  deceased  husband's 
estate,  the  surviving  wife  can  not  sell  the  community  to  pay  com- 
munity debts;  and  in  Corzine  vs.  Williams,  65  T.,  505,  it  is  held 
that  where  there  had  been  an  administration  on  the  deceased  hus- 
band's estate,  which  had  been  closed,  it  puts  an  end  to  her  power 
over  the  community  for  any  purpose. 

In  HoUingsworth  vs.  Davis,  62  T.,  440,  it  was  held  that  grant- 
ing administration  on  a  husband's  estate  the  wife's  control  over 
the  property  ceases.  Tucker  vs.  Bracket,  28  T.,  337;  Moke  vs. 
Bracket,  Id.,  443.     (See  "Partition  by  Survivor.") 

On  the  other  hand,  the  creditor  of  the  community  may  sue  the 
husband  surviving,  and  subject  community  property  to  the  judg- 
ment, notwithstanding  administration  is  pending  on  the  wife's 
estate.    Levy  vs.  Moody,  87  S.  W.  E.,  205. 

If  administration  is  taken  out  on  the  estate  of  the  wife  her  ad- 
ministrator can  not  interfere  with  the  husband  in  the  control  of 
the  community  for  the  purpose  of  paying  community  debts.  Carter 
vs.  Comer,  60  T.,  52;  Moody  vs.  Smoot,  78  T.,  119;  Cullers  vs. 
May,  81  T.,  110;  19  T.,  324;  34  T.,  478. 

Effect  of  Marriage. 

By  Article  2237  it  is  provided  that  upon  marriage  by  the  sur- 
viving wife  she  shall  cease  to  have  control  of  the  community,  or 
the  right  to  dispose  of  the  same,  and  her  marriage  subjects  the 
estate  to  regular  administration.  And  this  results  whether  the 
surviving  wife  qualifies  as  survivor  or  not.  83  S.  W.  R.,  682.  Her 
power  ceases  with  her  widowhood,  because  in  Texas  she  is  no  longer 
a  free  agent  in  the  business  of  life,  but  must  now  require  the 
active  intervention  of  a  stranger  to  perform  any  legal  act.  Davis 
vs.  McCartney,  64  T.,  588;  80  S.  W.  R.,  1050;  Wingfield  vs.  Hack- 
ney, 68  S.  W.  R.,  262. 

She  can  not  sell  or  dispose  of  community  property  to  pay  debts 
after  remarriage.     Hasseldenz  vs.  Dofflemeyer,  45  S.  W.  R.,  830 ; 
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Auerbach  vs.  Wylie,  84  T.,  619.  Upon  her  remarriage,  claims  can 
only  be  enforced  in  the  probate  court.  Wingfield  vs.  Hackney,  68 
S.  W.  R.,  264.  The  right  of  a  community  creditor  to  collect  by 
judgment  and  execution  ceases,  and  he  must  enforce  his  claim 
through  the  probate  court,  Id.,  as  sales  of  property  of  estates  sub- 
ject to  ordinary  administration  are  unknown  to  the  laws  of  Texas. 
64  T.,  684;  see  Puckett  vs.  Johnson,  45  T.,  550. 

In  Moody  vs.  Adams,  55  T.,  535,  it  is  said  a  sale  after  marriage 
by  the  wife  would  be  voidable  only,  but  this  is  doubtful,  for  in  a 
sale  of  this  character  the  purchaser  would  be  charged  with  notice, 
and  it  could  be  no  obstacle  to  a  recovery  by  the  heirs  of  the  com- 
munity of  such  interest  as  they  may  have  in  the  property.  Auer- 
bach vs.  Wylie,  84  T.,  615. 

Ejfect  on  Judgments. 

A  judgment  in  a  suit  brought  before  her  marriage,  and  while 
administering  the  community  estate  as  survivor,  but  rendered  after 
marriage,  gives  no  authority  for  an  execution.  It  must  be  col- 
lected in  due  order  of  administration.  Puckett  vs.  Johnson,  45 
T.,  551. 

In  Woodley  vs.  Adams,  55  T.,  551,  it  is  suggested  that  if  the 
judgment  was  obtained  before  marriage,  the  sale  after  remarriage 
would  not  be  void  so  as  to  subject  it  to  collateral  attack;  but  if 
the  suggestion  embodies  the  law  as  it  then  existed,  it  is  submitted 
that  the  mere  recovery  of  a  judgment  before  remarriage  would 
not  have  the  suggested  effect  unless  the  lien  of  the  judgment  had 
been  fixed  as  now  required  by  law  before  the  remarriage. 

Marriage  of  the  surviving  wife  would  not  abate  proceedings  in 
a  probate  court  taken  under  Articles  2232,  2233  and  2234,  and 
instituted  by  a  creditor  against  the  survivor  as  therein  directed. 
Nichols  vs.  OUiver,  64  T.,  648. 

Ejfect  of  Divorce  After  Second  Marriage. 

In  King  vs.  Somerville,  83  S.  W.  R.,  681,  it  is  said  that  a  divorce 
from  the  bonds  of  the  second  marriage  revives  all  the  authority 
as  surviving  wife  of  the  first  marriage  as  to  the  community  prop- 
erty. Id.,  683;  see  same  case,  80  S.  W.  R.,  1050.  She  may  sell 
property  to  pay  community  debts. ' 
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Reimbursement. 

So  far  we  have  been  discussing  to  a  large  extent  the  powers  of 
the  survivor  over  the  property  of  the  community  without  qualify- 
ing as  survivor,  where  the  powers  of  an  ordinary  trustee  apply, 
Pressler  vs.  Wilkie,  84  T.,  344,  and  we  have  alhided  to  certain 
distributions  between  the  exercise  of  the  powers  of  the  surviving 
husband  and  wife.  Before  passing  to  the  powers  exercised  by  the 
survivor  qualifying  as  such  under  the  statute,  1  wish  to  call  atten- 
tion to  the  right  of  the  survivor,  whether  husband  or  wife,  to  reim- 
burse themselves  out  of  the  community  for  community  debts  paid 
out  of  their  separate  estate.  We  will  see  some  distinction  in  the 
exercise  of  the  right. 

A  survivor  administering  the  community  estate  who  pays  the 
debts  of  the  community  out  of  separate  estate  is  unquestionably 
equitably  entitled  to  reimbursement  out  of  the  community  estate, 
in  any  issue  arising  between  the  survivor  and  the  heirs  as  to  the 
equitable  distribution  of  the  property  after  the  debts  are  paid, 
Leatherwood  vs.  Arnold,  6(y  T.,  414;  Sanger  vs.  Moody,  60  T.,  96; 
Martin  vs.  McAllister,  61  S.  W.  R.,  522,  and  authorities  there 
cited;  and  may  even  sell  the  homestead  for  this  purpose,  94  T., 
575.  But  the  right  of  the  husband  to  reimburse  himself  out  of  the 
community  for  debts  paid  out  of  the  separate  estate  does  not  exist 
so  far  as  creditors  are  concerned.  His  personal  liability  for  com- 
munity debts  still  exists,  though  he  may  extinguish  a  community 
charge  on  any  particular  item  of  property;  so  if  the  husband  is 
survivor,  as  long  as  community  debts  are  unpaid  the  property  in 
his  hands  is  responsible. 

But  this  rule  can  not  apply  to  the  surviving  wife,  as  we  have 
seen  she  has  no  personal  liability  for  the  community  debts,  and 
having  paid  any  part  of  them  out  of  her  separate  estate,  or  to  the 
extent  that  she  has  fully  absolved  the  value  of  the  community 
estate,  she  may  reimburse  herself  by  retaining  the  community, 
though  all  the  community  debts  have  not  been  paid.  In  a  word, 
if  a  creditor  should  sue  her,  and  it  can  be  shown  that  there  was 
not  enough  to  pay  all  the  community  debts,  and  she  has  paid  to 
the  limit  of  the  value  of  the  community  property  so  as  to  extin- 
guish pro  tanto  the  community  interest  out  of  her  own  funds,  it 
would  be  a  sufficient  performance  of  her  trust,  and  such  creditors 
could  not  recover.     Leatherwood  vs.  Arnold,  66  T.,  417-418. 
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Having  seen  the  powers  and  liabilities  of  the  survivor  before 
qualifying,  I  will  here  note  that  if  the  survivor  does  not  assume 
the  powers  of  a  trustee  by  qualifying  under  the  statute,  creditors 
or  heirs  may  open  an  administration,  or  the  heirs  may  show  the 
occupancy  of  the  common  property,  or  sue  for  partition.  Akin  vs. 
Jefferson,  65  T.,  144-145;  and  it  seems  tliis  can  be  done  even  if 
there  are  debts  of  the  community,  for  a  court  of  equity  granting 
a  partition  could  take  an  accounting  and  protect  the  creditors. 
Brown  vs.  Seaman,  65  T.,  628,  and  78  T.,  123,  approving. 

Qualifying  as  Survivor  of  the  Community, 

By  Article  2222  the  husband  is  required,  within  four  years  after 
the  death  of  the  wife,  or  her  being  declared  insane,  as  provided  by 
law,  if  there  be  a  child  or  children,  to  qualify  as  survivor,  by  filing 
a  written  application  in  the  county  court,  which  application  must 
state : 

1.  The  death  of  his  wife,  or  that  she  has  been  declared  insane 
by  a  court  of  competent  jurisdiction,  and  the  time  and  place  of 
either  of  these  courts. 

2.  That  she  left'  a  child  or  children,  giving  names,  sex,  resi- 
dence and  age  of  each  child. 

3.  That  there  is  a  community  estate  between  the  deceased  or 
insane  wife  and  himself. 

4.  That  the  court  has  jurisdiction  over  the  estate. 

5.  Asking  for  appointment  of  appraisers  to  appraise,  the  com- 
munity estate. 

The  county  judge  upon  filing  this  application  may  either  in 
term  time  or  vacation  appoint  appraisers  without  issuing  citation. 
Rev.  Stats.,  Art.  2223. 

By  Act  of  1905,  page  336,  amending  Article  2224,  it  is  pro- 
vided that  it  shall  be  the  duty  of  the  surviving  husband  or  wife, 
with  the  assistance  of  any  two  appraisers,  to  make  out  a  full,  fair 
and  complete  inventory  and  appraisement  of  such  community 
estate,  and  the  survivor  shall  attach  thereto  a  list  of  all  communitv 
debts  due  the  estate,  and  also  a  list  of  all  debts  due  by  the  com- 
munity to  other  parties,  giving  names  and  postoffice  address,  and 
amounts  due  each  and  dates;  and  such  inventory,  appraisement 
and  list  shall  be  sworn  to  by  the  survivor  and  returned  to  the  court 
within  twenty  days  from  the  date  of  the  order  appointing  the  ap- 
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praisers,  in  like  manner  as  in  other  administrations.  This  right 
in  the  husband  can  only  be  exercised  in  fonr  years,  not  after.  The 
court  has  no  jurisdiction  to  grant  it  after  four  years.  Williams 
vs.  Steele,  108  S.  W.  R.,  155,  and  if  granted  after  four  years,  the 
husband  can  not  sell. 

Bond. 

The  survivor  must,  with  the  return  of  the  inventory  and  ap- 
praisement and  list  of  claims,  present  to  the  court  a  bond,  with 
two  or  more  good  and  sufficient  sureties,  payable  to  and  to  be  ap- 
proved by  the  county  judge,  in  a  sum  equal  to  the  whole  value  of 
the  community  estate,  as  shown  by  the  appraisement,  conditioned 
that  he  or  she  will  faithfully  administer  such  community  estate 
and  pay  over  one-half  the  surplus  thereof,  after  paying  the  debts 
with  which  the  whole  of  such  property  is  properly  chargeable,  to 
such  person  or  persons  as  shall  be  entitled  to  receive  the  same. 
Rev.  Stats.,  Art.  2225. 

The  county  judge  is  required  to  approve  or  disapprove  the  in- 
ventory, appraisement  and  list  of  claims  and  bond,  which  may  be 
done  in  term  time  or  vacation,  and  must  enter  an  order  to  that 
effect  upon  the  minutes  of  the  court,  and  if  approved  they  must 
be  recorded  on  the  minutes  of  the  court  with  the  order  approving 
the  same;  and  the  order  shall  further  authorize  such  survivor  to 
control,  manage  and  dispose  of  such  community  property  in  accord- 
ance with  the  provisions  of  Chapter  28,  governing  the  adminis- 
tration of  the  community  estate.  The  failure  to  execute  a  bond 
in  an  amount  equal  to  the  community  property  does  not  affect  his 
control,  51  T.,  276,  nor  does  the  fact  that  it  has  only  one  surety, 
and  not  two,  as  required  by  a  statute,  render  it  less  binding, 
Linskie  vs.  Kerr,  34  S.  W.  R.,  765;  or  the  name  of  one  of  the 
sureties  was  forged.    Id. 

So  much  for  the  procedure  to  qualify  bb  survivor^  The  whole 
chapter  should  be  reconstructed  and  the  obscurities  removed.  The 
attempted  amendment  of  1905  only  made  the  darkness  more  vis- 
ible. It  is  to  be  regretted  that  whenever  the  Tjcgislature  attempts 
to  amend  a  rule  of  practice,  or  property,  no  effort  is  ever  made  to 
conform  the  statutes  relating  to  the  same  subject  matter  to  the 
amendment  made. 
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New  Bond  in  Community. 

By  Article  2229  any  person  interested  in  the  community  estate 
may  require  a  new  bond  to  be  given  by  the  survivor  for  the  same 
causes,  and  in  like  maimer  as  provided  in  ordinary  administrations. 

By  Article  1956,  when  a  new  bond  is  given^  the  court  should, 
if  approved,  enter  an  order  releasing  the  old  sureties  on  the  old 
bond  for  the  future  acts  of  their  principal.  To  obtain  the  new 
bond  it  must  be  required  in  terms  of  the  statute,  for  in  Bichard- 
son  vs.  Overslee,  44  S.  W.  R.,  308,  where  the  community  survivor 
filed  a  new  bond,  with  a  new  and  additional  inventory  presented 
by  him,  it  was  held,  that  the  new  bond,  not  having  been  required, 
was  not  valid  and  could  not  be  enforced,  and  the  sureties  on  old 
bond  were  still  held.  The  old  bond  is  not  released  from  responsi- 
bility for  waste  and  mismanagement  until  the  new  bond  has  been 
ordered  accepted  and  approved.     Brown  vs.  Seaman,  65  T.,  628. 

When  none  of  the  methods  permitted  by  statute  for  administer- 
ing the  community  are  pursued,  then,  as  provided  in  Article  2186, 
the  executor  or  administrator  of  the  deceased  has  the  entire  con- 
trol of  the  administration  of  the  community,  which,  together  with 
the  separate  estate  of  the  deceased,  is  administered  as  one  estate. 
Moody  vs.  Looscan,  44  S.  W.  B.,  624;  Carlton  vs.  Qoebler,  94  T., 
97-98. 
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CHAPTER  XCII. 

POWERS   OF   SURVIVOR   OF    COMMUNITY. 

Powers  of  Suruivon'  Who  Has  Qualified. 

The  power  of  the  surviving  husband  or  wife  qualifying  under 
the  statute  to  administer  the  community  estate  is  much  greater 
than  of  an  ordinary  administrator.  James  vs.  Turner,  78  T.,  244; 
Huffman  vs.  Schmidt,  Go  T.,  585;  Evans  vs.  Ashe,  108  S.  W.  R., 
180;  398. 

Article  2227,  Rev.  Stats.,  provides  that  when  the  order  of  ap- 
proval of  the  bond,  etc.,  required  is  entered,  such  survivor,  with- 
out any  further  action  of  the  probate  court,  has  the  right  to  man- 
age, control  or  dispose  of  such  community  property  in  such  man- 
ner as  may  seem  (o  him  best  for  the  interests  of  the  estate.  He  or 
she  may  be  sued,  or  sue  with  regard  to  said  property,  in  the  same 
manner  as  if  the  deceased  was  alive,  and  the  certified  order  of  the 
court  above  referred  to  shall  be  evidence  of  the  qualifications  and 
right  of  the  survivor  to  take  such  action  as  he  may  deem  necessary. 
He  is  dismissed  from  the  control  of  the  court  with  the  simple  ad- 
monition to  keep  correct  accounts,  Huffman  vs.  Schmidt,  65  T.,  585; 
and  he  can  do  without  an  order  what  may  be  done  with  an  order, 
if  the  administration  was  regular.  Green  vs.  Reynolds,  58  T.,  80 ; 
Withrow  vs.  Adams,  23  S.  W.  R.,  439;  Osborne  vs.  Robinson,  35 
S.  W.  R.,  327.  He  is  so  far  independent  of  the  court  that  he  can 
not  procure  through  the  county  court  a  settlement  of  the  estate  and 
a  discharge  from  his  trust.    Pressler  vs.  Wilkie,  84  T.,  347. 

The  wife  when  qualifying  under  the  statute  is  vested  with  the 
same  power  and  discretion  that  her  husband  had  in  his  lifetime. 
Ticatherwood  vs.  Arnold,  66  T..  416 ;  Withrow  vs.  Adams,  23  S.  W. 
R.,  437;  Osborne  vs.  Robinson,  35  S.  W.  R.,  327;  Wingfield  vs. 
Hackney,  68  S.  W.  R.,  262 ;  55  T.,  526 ;  Green  vs.  Grisson,  53  T., 
432;  Gulp  vs.  Jones,  24  S.  W.  R.,  1124;  Tucker  vs.  Bracket  28 
T.,  337.  She  may  sell  the  homestead  if  community,  though  the 
estate  be  insolvent.  Johnson  vs.  Taylor,  43  T.,  121 ;  Ashe  vs. 
Youngst,  65  T.,  636 ;  Shannon  vs.  Gray,  59  T.,  252 ;  76  T.,  529. 
This  continues  until  she  marries  again,  as  before  stated.  Withrow 
vs.  Adams,  23  S.  W.  R.,  439. 
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We  see,  then,  the  difference  in  the  power  of  the  survivor  of  the  mar- 
riage and  the  qualified  survivor  of  the  oommunity  to  dispose  of  the 
community  property  is  very  marked.  In  the  first  case,  the  power 
is  limited  to  a  sale  to  pay  debts;  in  the  second,  it  is  unlimited  and 
unrestrained  by  the  courf  s  interference,  65  T.,  585,  whether  such 
property  be  inventoried  or  not.  It  is  based  on  the  theory  that  the 
bond  required  stands  for  the  children's  interest  in  the  commu- 
nity, as  well  as  to  protect  creditors,  and  for  maladministration  by 
which  either  are  injured.  A  suit  may  be  brought  upon  the  bond 
in  any  court  of  competent  jurisdiction.  Kichardson  vs.  Overslee, 
44  S.  W.  B.,  310;  Huffman  vs.  Schmidt,  65  T.,  586;  Frank  vs. 
DeLopez,  21  S.  W.  E.,  282 ;  Withrow  vs.  Adams,  23  S.  W.  E.,  437. 

Articles  2176  and  2178,  Eev.  Stats.,  have  been  held  to  be  cumu- 
lative, and  do  not  prevent  suit  in  the  district  court  if  the  amount 
justifies  it.  21  S.  W.  B.,  279 ;  65  T.,  586 ;  Gray  vs.  Metcalf,  83  T., 
39 ;  Leatherwood  vs.  Arnold,  66  T.,  416. 

The  children's  interest  would  be  one-half  after  the  debts  and 
community  obligations  were  paid  or  absolved,  and  if  the  property 
be  the  homestead  and  community,  the  children  are  entitled  to  one- 
half  the  proceeds  if  not  used  to  pay  debts.  Idnskie  vs.  Kerr,  34 
S.  W.  E.,  765;  Akin  vs.  Jefferson,  65  T.,  137;  44  S.  W.  E.,  310; 
44  T.,  533.  While  they  have  no  interest  in  the  homestead  as  such, 
yet  as  community  they  are  entitled  to  one-half  after  the  debts  and 
obligations  have  been  removed. 

Inventory  and  Appraisement. 

We  see  that  one  of  the  conditions  to  qualify  as  survivor  is  to 
file  an  inventory  and  appraisement  of  the  entire  conmiunity  estate, 
Eev.  Stats.,  Art.  2224,  set  forth  above. 

It  is  said  in  Kirkland  vs.  Little,  41  T.,  460,  that  the  appraise- 
ment, as  well  as  inventory  and  bond,  are  essential  to  conferring  a 
power  of  sale  on  the  survivor  other  than  for  the  payment  of  debts. 
Then  requirements  of  the  statute  give  to  the  survivor  the  absolute 
control.  Busby  vs.  Davis,  57  T.,  325.  This  decision  was  under 
the  Law  of  1870.  Under  the  statute  of  1856,  Paschal'«  Digest, 
Art.  4648,  it  was  the  inventory  and  not  the  appraisement  that  was 
essential  to  qualifying  as  survivor,  as  this  law  did  not  require  the 
assistance  of  appraisers.    44  T.,  532. 

It  will  be  noticed  in  our  present  act,  as  amended  by  Acts  of 
1905,  page  336,  that  the  surviving  husband  or  wife,  with  the  assist- 
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ance  of  appraisers,  shall  appraise  and  make  out  a  complete  and 
full  inventory  as  an  essential  factor  in  qualifying. 

In  Boberts  vs.  Longley,  41  T.,  455,  it  is  said  that  qualifying  as 
survivor  is  a  question  of  law,  and  is  not  proven  by  a  statement  of 
a  survivor  that  he  or  she  qualified  as  such.  But  while  these  require- 
ments may  be  essential  to  the  enlarged  powers  of  a  qualified  sur- 
vivor, yet  it  is  only  for  the  benefit  of  heirs  and  creditors,  and  the 
liability  of  the  survivor  would  not  be  affected  by  omissions  in  the 
inventory,  or  irregularity  in  the  proceedings.  Cordier  vs.  Cage, 
44  T.,  533 ;  47  T.,  177 ;  53  T.,  432 ;  Withrow  vs.  Adams,  23  S.  W. 
B.,  439 ;  61  T.,  335 ;  Townsend  vs.  Willis,  78  Fed.  Bep.,  854. 

These  cases  give  different  phases  of  irregularities  and  omissions, 
which  did  not  affect  the  powers  of  the  survivor  to  act,  but  as  said 
in  QriflBn  vs.  Ford,  60  T.,  501,  the  statutes  qualifying  the  survivor 
must  be  strictly  construed  in  determining  the  fact  of  qualification 
and  the  granting  of  the  powers  given.  Gulp  vs.  Jones,  24  S.  W. 
B.,  1124.  In  this  case  the  question  was  raised  whether  the  qualify- 
ing of  the  survivor  would  protect  a  purchaser  who  bought  from 
him  before  he  qualifies,  and  without  any  necessity  for  a  sale,  and 
it  was  held  it  would  not;  but  in  Ford  vs.  Cowan,  64  T.,  129,  where 
the  preliminaries  were  entered  into  before  qualifying,  but  the  deed 
made  after,  it  was  held  a  valid  sale.  Culp  vs.  Jones,  24  S.  W. 
B.,  1124. 

Bond  of  Stirvivor, 

As  a  further  qualification  as  survivor  of  the  community,  a  bond 
must  be  filed  with  the  inventory  and  appraisement;  and  ^^ist  of 
claims^'  is  added  here.  Bev.  Stats.,  Art.  2225.  ^TVTiy'*  is  not 
apparent,  inasmuch  as  there  is  no  other  provision  providing  for  a 
report  of  any  other  claims  that  may  be  subsequently  presented  to 
the  survivor. 

The  bond,  when  approved,  authorizes  the  survivor  to  control, 
manage  and  dispose  of  the  community  property,  and  the  approval 
is  in  the  nature  of  a  judicial  proceeding  which  can  not  be  attacked 
collaterally.  Jordan  vs.  Imthum,  51  T.,  276.  It  is  conditioned 
to  pay  the  debts  and  turn  over  one-half  of  the  remainder  of 
the  estate  after  paying  the  debts  to  the  persons  entitled  to  re- 
ceive it. 

It  is  the  purpose,  then,  to  protect  creditors,  heirs  and  devisees, 
and  is  essential  to  his  acquiring  absolute  management  so  as  to  dis- 
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pose  of  the  property  for  other  purposes  than  paying  the  debts. 
Brown  vs.  Seaman,  65  T.,  629.  Prom  this  time  the  survivor  may 
be  said  to  be  entirely  independent  of  the  orders  and  coiitrol  of  the 
probate  court,  and  this  court  has  no  jurisdiction  to  discharge  him 
from  his  trust,  Pressler  vs.  Wilkie,  84  T.,  347 ;  Bank  vs.  Jones,  54 
S.  W.  E.,  406;  Boy  vs.  Whitaker,  60  S.  W.  E.,  1194;  Prank  vs.  De- 
Lopez,  2  T.  C.  A.,  246,  excepting,  however,  that  twelve  months 
after  filing  the  bond  the  heirs  may  demand  partition  in  the  probate 
court  which  would,  in  effect,  be  a  discharge.  McGiUvray  vs.  Eg- 
gleston,  31  S.  W.  E.,  539. 
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CHAPTER  XCIII. 

REMEDIES  OF  OBEDITOBS  OF  COMMUNITY. 

Rights  of  Creditors  After  Survivor  Qualified. 

We  have  reached  a  point  where  Article  2227  becomes  of  full 
effect  as  to  the  rights  and  liabilities  of  the  survivor. 

Let  us  first  discuss  the  rights  of  community  creditors.  The  first 
duty  of  the  survivor  is  to  the  creditors,  whose  rights  are  superior 
to  those  of  the  heirs  or  devisees,  as  it  is  provided  by  Article  2230, 
Bev.  Stats.,  that  it  is  the  duty  of  the  survivor  to  pay  all  just  and 
legal  community  debts  as  soon  as  practicable,  and  according  to  the 
classification,  and  in  the  order  prescribed  for  the  payment  of  debts 
of  other  administrations,  which  has  already  been  discussed  and  to 
which  reference  is  made  for  the  order  of  payment.  There  is  no 
necessity  for  allowance  or  approval,  for  the  survivor^s  relation  to 
the  creditor  is  similar  to  that  of  an  independent  executor.  Evans 
vs.  Taylor,  60  T.,  245. 

To  enforce  Article  2230  creditors  have  been  given  certain  reme- 
dies. By  Article  2229  any  person  interested  in  the  community 
estate  may  require  a  new  appraisement,  or  a  new  bond  may  be  re- 
quired of  the  survivor  on  proper  cause  being  shown.  Brown  vs. 
Seaman,  65  T.,  628.  If  the  court  sets  the  old  bond  aside  and  the 
survivor  fails  to  file  one  that  is  suflScient,  an  order  removing  him 
may  be  rendered  and  an  administrator  appointed,  and  the  sureties 
on  the  old  bond  are  liable  to  the  administrator  for  the  devastavit,  if 
any.    Id. 

Again,  any  creditor  whose  claim  has  not  been  paid  in  full  may, 
after  one  year  from  the  filing  of  the  inventory,  appraisement  and 
list  of  claims  and  bond,  cause  such  survivor  to  be  cited  to  appear 
at  a  regular  term  of  the  probate  court  in  which  the  bond  has  been 
filed  and  make  an  exhibit,  in  writing,  under  oath,  as  follows : 

1.  To  show  what  debts  have  been  presented  to  the  survivor 
against  the  community,  and  their  class. 

2.  The  debts  that  have  been  paid  and  those  that  have  not  beei^ 
paid,  and  the  class  of  each. 

3.  The  property  that  has  been  disposed  of  by  him,  and  the 
amount  received  therefor. 


RIGHTS  OF  CREDITORS  OF  COMMUNITY.  405 

4.  The  property  remaining  on  band. 

5.  An  account  of  loBses^  expenses  and  commissions.  Bev.  Stats., 
Art.  2231. 

The  court  upon  filing  this  exhibit  sboidd  examine  the  same  at 
some  regular  term  of  the  courts  and  hear  such  exceptions  and  objec- 
tions as  have  been  made^  and  evidence  offered  for  or  against  the 
report ;  and  if  it  appears  that  there  has  been  no  maladministration 
and  there  remains  no  further  property  of  the  estate  to  meet  the 
debts,  the  court  should  enter  an  order  approving  the  exhibit  and 
declaring  the  estate  closed.    Bev.  Stats.,  Art.  2232. 

But  by  Article  2233  it  is  provided  that  the  estate  has  been  im- 
properly administered,  or  that  there  are  assets  still  liable  to  the 
debt  of  the  applicant,  or  any  part  thereof,  and  the  debt  be  one 
thousand  dollars  or  less,  exclusive  of  interest,  the  court  may  order 
a  citation  to  issue  to  the  sureties  on  the  bond  to  appear  and  show 
reason,  at  some  regular  term  of  the  court,  why  judgment  should 
not  be  rendered  against  them  for  the  amount  and  costs.  This 
citation  is  returnable  as  in  other  civil  suits,  and  the  procedure  the 
same  as  in  other  civil  suits  in  the  county  court  The  suit  must  be 
transferred  to  the  civil  docket  of  the  county  court,  if  the  creditor's 
right  to  sue  for  one  thousand  or  less  is  established  by  the  probate 
court.  Nichols  vs.  OUiver,  64  T.,  648.  Should  the  amount  due 
and  payable  to  such  creditor  exceed  one  thousand  dollars,  exclusive 
of  interest,  the  court  is  without  jurisdiction,  but  may  order  the 
survivor  to  pay  to  the  applicant  the  debt,  or  so  much  thereof  as 
the  evidence  may  show  to  be  proper;  and  should  the  survivor 
neglect  to  pay  the  same  for  thirty  days  after  the  date  of  the  order, 
the  creditor  may  then  sue  in  the  district  court  of  the  county  where 
the  bond  is  filed  against  the  survivors  and  sureties  on  the  bond.  A 
certified  copy  of  the  bond  or  the  record  thereof  and  a  certified  copy 
of  the  proceedings  or  orders  of  the  probate  court  shall  be  evidence 
in  any  other  court. 

By  Article  2235,  should  the  survivor  fail  to  file  the  exhibit,  the 
court  shall  proceed  as  directed  by  Articles  2233  and  2234,  assum- 
ing the  creditor's  right  has  been  fully  established.  These  articles 
are  intended  to  give  to  the  probate  court  power  to  supervise  in  a 
measure  the  otherwise  independent  control  of  a  qualified  survivor, 
and  only  by  one  of  the  ways  herein  stated  can  he  be  brought  before 
this  court.  Huffman  vs.  Schmidt,  65  T.,  583.  It  is  intended  to 
give  the  creditor  whose  claim  does  not  exceed  one  thousand  dol- 
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lars  an  expeditious  way  to  reach  the  survivor  and  his  bondsmen, 
and  facilitate  a  suit  upon  the  bond  by  the  creditor  whose  claim 
exceeds  one  thousand  dollars,  exclusive  of  cost.  It  is  furtiier 
intended  by  these  articles  (2232,  2233,  2234)  to  authorize  an  action 
against  the  qualified  survivor  and  the  bondsmen,  after  the  expira- 
tion of  twelve  months,  on  an  approved  claim,  if  a  devastavit  be 
shown  or  it  appears  that  the  survivor  has  assets  in  his  or  her  hands 
subject  to  the  payment  of  debts.  Whether  the  facts  exist  or  not  to 
authorize  the  action  is  determined  by  the  probate  court;  that  is, 
the  right  to  sue  either  because  there  has  been  a  devastavit  com- 
mitted, or  it  is  shown  that  the  survivor  has  assets  in  hand  subject 
to  the  debt;  this  court  determines  no  other  right,  for  if  the  amount 
due  the  creditor  is  for  less  than  a  thousand  dollars  the  suit  must 
be  transferred  to  the  civil  docket  of  the  county  court,  and  if  over 
one  thousand  dollars  it  must  be  brought  in  the  district  court. 
Nichols  vs.  Olliver,  64  T.,  648. 

These  Remedies  Not  Exclusive. 

The  remedies  provided  by  these  articles  are  not  exclusive  if 
there  has  been  a  devastavit  or  a  failure  to  pay,  having  commimity 
assets  subject  to  the  debt.  The  suit  can  be  brought  in  any  court 
of  competent  jurisdiction,  HuiBfman  vs.  Schmidt,  65  T.,  585. 
Prank  vs.  DeLopez,  21  S.  W.  R.,  281,  without  initiatory  proceed- 
ings in  the  county  court  to  determine  whether  there  has  been  a 
devastavit,  or  the  existence  of  communitv  assets.  Brown  vs.  Sea- 
man,  65  T.,  628.  The  bond  is  conditioned  to  faithfully  administer 
and  pay  debts,  and  violation  of  the  condition  may  be  redressed  by 
any  court  having  jurisdiction  of  the  amount  claimed.  Belt  vs. 
Cetti,  93  S.  W.  R.,  1000 ;  see  91  S.  W.  R.,  1098,  reversed ;  Nichols 
vs.  Olliver,  64  T.,  647;  Leatherwood  vs.  Arnold,  66  T.,  416;  Evans 
vs.  Taylor,  60  T.,  425 ;  Green  vs.  Raymond,  68  T.,  60. 

Issues  in  the  Probate  Court. 

We  see,  then,  the  issues  in  the  probate  court  under  these  proceed- 
ings by  a  creditor  extend  only  to  the  determination  as  to  whether 
a  devastavit  has  been  committed,  or  as  to  whether  there  are  assets 
in  the  hands  of  the  survivor  subject  to  the  community  debt.  As 
to  what  is  a  devastavit  has  been  already  discussed;  as  to  whether 
assets  exist  that  are  subject  to  the  debt  of  the  complaining  creditor^ 
presents  two  phases  to  which  I  will  now  refer: 
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1.  If  the  survivor  be  the  wife,  as  we  have  seen,  she  may  absorb 
the  estate  by  claiming  allowances  for  herself  and  children  and  such 
exemptions  as  the  law  permits  subject^  of.  course,  to  such  prior  liens 
and  claims  as  have  already  been  discussed  in  ^^Setting  Apart  Home- 
stead and  Exemptions/^  Qreen  vs.  Haymond,  68  T.,  80;  Nichols 
vs.  OUiver,  64  T.,  648 ;  Arnold  vs.  Leatherwood,  66  T.,  414. 

2.  If  there  be  assets,  whether  the  complaining  creditor  is  en- 
titled to  be  paid  may  depend  upon  the  proper  classification  of  his 
claim,  for  the  survivor,  by  Article  2230,  must  pay  community  debts 
according  to  the  classification  and  order  prescribed  for  the  pay- 
ment of  debts  in  other  administrations,  which  has  already  been 
fully  discussed. 

Of  course  there  can  be  no  preference  based  upon  the  time  within 
which  the  claim  is  presented,  as  in  other  administrations,  as  there 
is  no  necessity  for  presentation  or  approval,  and  if  presented  and 
approved  would  not  merge  the  claim  into  a  judgment  any  more 
than  if  presented  to  an  independent  executor.  21  S.  W.  R.,  281 ; 
Evans  vs.  Taylor,  60  T.,  422. 

But  there  may  be  classifications,  based  upon  the  nature  of  the 
claim  or  the  priority  of  liens  as  in  other  administrations,  which 
must  be  observed  by  the  survivor  and  respected  by  creditors  who 
are  seeking  to  collect  their  claims.    Rev.  Stats.,  Art.  2230. 

Of  course,  if  the  assets  are  in  excess  of  claims,  the  question  of 
classification  does  not  arise,  and  the  creditor  need  not  allege  to 
what  class  his  claim  belongs. 

Paying  According  to  Classification. 

By  Article  2290,  in  paying  claims  in  ordinary  administrations  it 
is  required  that  the  same  class  shall  be  paid  pro  rata,  and  in  Evans 
vs.  Taylor,  60  T.,  414,  it  is  said  the  survivor  must  observe  classifi- 
cation of  claims  prescribed  for  a  regular  administration;  that  is, 
the  survivor  can  not  pay  a  fourth-class  claim  and  leave  unsatisfied 
claim  of  higher  classification,  but  in  paying  any  class  the  survivor 
is  not  obliged  to  a  pro  rata  distribution  among  the  same  class,  if 
there  be  not  sufficient  property  to  pay  all  of  that  class  in  full.  He 
or  she  may  make  a  preference  among  those  of  equal  degree;  that  is, 
pay  same  in  full  and  leave  out  others,  thus  exercising  the  same 
right  of  preference,  as  could  have  been  exercised  by  the  deceased. 
When  the  assets  are  thus  exhausted,  the  bondsmen  would  not  be 
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responsible  to  the  creditor  who  had  received  nothing.  Citizens* 
Bank  vs.  Jones^  54  S.  W.  K.,  405 ;  Qreen  vs.  Haymond,  58  T.,  86. 

If  when  the  survivor  pays  the  lower  class  in  preference  that 
under  the  statute  would  be  maladministrative  for  which  the  bonds- 
men would  be  responsible. 

Again^  a  creditor  must  use  diligence,  for  a  survivor  would  not  be 
liable  for  the  payment  of  claims  not  presented  and  of  which  the 
survivor  had  no  notice  of  preference  before  exhausting  the  assets 
in  paying  other  claims.  Green  vs.  Baymond,  58  T.,  85 ;  Evans  vs. 
Taylor,  60  T.,  425. 
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CHAPTEH  XCIV. 

RIGHT   OF   HEIRS  IN   COMMUNITY. 

Right  of  Heirs  Against  Survivor. 

We  have  seen  that  the  one-half  interest  of  the  heirs  in  the  com- 
munity estate  is  subject  to  the  community  debts  and  obligations, 
and  only  one-half  of  the  residue,  if  any,  passes-  to  the  children  of 
the  deceased;  but  it  is  required  by  Article  2228  that  the  survivor 
shall  keep  a  fair  account  of  all  community  debts  and  expenses  paid 
by  him  and  the  disposition  he  has  made  of  the  community  prop- 
erty, and  upon  final  partition  shall  account  to  the  legal  heirs  of 
the  deceased  for  their  interest  in  the  estate,  as  well  as  the  increase 
and  profits  of  the  same,  after  deducting  community  debts,  unavoid- 
able losses,  necessary  and  reasonable  expenses,  and  commissions 
for  the  management,  etc. 

By  Article  2229  any  one  interested  in  the  estate  may  cause  a 
new  appraisement  of  the  community  estate  to  be  made,  or  a  new 
bond  may  be  required  for  the  same,  as  provided  in  other  admin- 
istrations.   See  Bev.  Stats.,  Arts.  1949-1950. 

Again,  we  see  the  survivor  gives  a  bond  conditioned  to  pay  over 
one-half  the  surplus  after  payment  of  debts  with  which  the  whole 
property  is  chargeable  to  the  persons  entitled  to  receive;  so  we 
have  the  liability  of  the  survivor  and  the  rights  of  the  heirs  of  the 
deceased  spouse  clearly  defined  by  the  statute. 

We  see  that  the  interest  of  the  children  vested  by  statute  in  the 
community  estate  can  only  pass  by  a  faithful  administration  by 
the  survivor.  The  mere  giving  of  bond,  while  it  leaves  a  discre- 
tionary disposition  of  the  community  by  the  survivor,  does  not 
divest  the  title  of  the  children,  or  permit  the  survivor  to  convert 
their  interest  in  the  community  to  his  or  her  own  personal  benefit. 
Belt  vs.  Cetti,  93  S.  W.  R.,  1000;  Faris  vs.  Simpson,  67  S.  W.  B., 
1029;  Qraham  vs.  Miller,  62  S.  W.  B.,  113,  and  any  disposition 
other  than  to  pay  debts  or  fulfill  some  community  obligation  would 
render  the  survivor  and  his  bondsmen  responsible  on  an  accounting, 
so  that  what  has  been  misapplied  or  squandered  must  be  restored. 
Brown  vs.  Seaman,  65  T.,  628;  N"eavis  vs.  GriflSn,  80  S.  W.  B., 
420 ;  Booth  vs.  Clark,  78  S.  W.  B.,  393. 
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It  is  not  intended  in  stating  the  above  rule  that  because  the  bond 
given  by  the  survivor  does  not  divest  the  children's  title,  that  such 
title  is  not  divested  by  a  sale  of  the  property,  even  though  the 
survivor  misapplies  the  proceeds,  for  the  purchaser,  under  the 
broad  powers  of  the  survivor  under  bond,  is  not  bound  to  look  to 
the  disposition  of  the  purchase  money,  but  may  safely  purchase,  if 
bona  fide.  The  bond  stands  between  the  children  and  the  pur- 
chaser, and  to  this  they  must  look  for  relief.  Gilliam  vs.  Null, 
58  T.,  298. 

So  under  the  conditions  a  suit  on  the  bond  in  a  court  having 
jurisdiction  of  the  amount  is  the  remedy  given,  and  is  not  neces- 
sary to  establish  a  devastavit  in  the  county  court  before  bringing 
suit.  Under  Article  2231  privilege  of  demanding  an  exhibit  and 
fij^ing  the  devastavit  in  the  county  court  has  been  given  only  to  the 
creditors. 

Though  the  administrator  of  the  community  estate  of  a  deceased 
husband  and  wife  was  barred  by  limitation  from  bringing  action 
for  devastavit  on  community  bond  of  husband,  the  minor  heirs 
would  not  be  barred.  Belt  vs.  Cetti,  93  S.  W.  R.,  1000.  The 
minor  heirs  may  sue  and  recover  land  devised  to  them  which  had 
been  sold  without  authority,  though  the  money  was  used  for  their 
benefit.  Box  vs.  Ward,  65  T.,  159;  but  much  depends  on  time 
within  which  the  suit  is  brought.  Id.,  166;  25  S.  W.  B.,  146; 
79  T.,  350. 

Heirs  May  Partition  Community, 

After  the  lapse  of  twelve  months  from  the  filing  of  the  bond  by 
the  survivor  the  persons  entitled  to  the  deceased's  share  of  the  com- 
munity estate,  or  any  portion  thereof,  shall  be  entitled  to  demand 
and  have  a  partition  and  distribution  thereof  as  in  other  admin- 
istrations.    (See  ^Tartition  of  Estates.*') 

Under  the  Act  of  1856  the  survivor  could  give  to  each  heir  his 
portion  as  he  or  she  became  of  age,  leaving  the  survivor  to  deter- 
mine what  amount  was  equitable,  and  this  method  of  partition  was 
binding  on  the  heir  if  not  objected  to  within  two  years;  but  the 
present  act  is  clearly  intended  to  give  to  the  county  court  in  which 
the  bond  is  filed  jurisdiction  to  partition  the  community  estate,  on 
the  application  of  any  one  interested,  after  twelve  months  has 
elapsed  from  the  date  of  qualifying  by  the  survivor.     McGilvray 
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VS.  Eggleston,  31  S.  W.  B.,  539;  Henderson  vs.  Lindsey,  75  T.,  187; 
Clememts  vs.  Maury,  110  S.  W.  E.,  185. 

This  statute,  of  course,  gives  the  heir  all  the  preliminary  rights 
attending  an  investigation  with  the  view  of  determining  how  much, 
if  any,  of  the  community  estate  remains  to  be  partitioned,  and  this 
right  to  an  exhibit  includes  a  showing  to  which  a  <;reditor  would  be 
entitled  under  Article  2231,  the  heir  accounting  for  advancements. 
Letot  vs.  Peacock,  94  S.  W.  B.,  1121.  But  if  the  property  has  been 
squandered,  the  probate  court  can  give  no  relief  under  this  proced- 
ure, but  they  must  resort  to  the  bond  for  indemnity  in  a  court  hav- 
ing jurisdiction  of  the  amount.  It  is,  therefore,  apparent  that  if  the 
application  for  partition  an*d  distribution  alleges  maladministra- 
tion, and  seeks  indemnity  in  money,  then  the  probate  court  has  no 
jurisdiction.  Huffman  vs.  Schmidt,  65  T.,  586.  So  if  these  are 
the  conditions  of  your  case  your  remedy  for  partition  is  in  a  court 
of  competent  jurisdiction  over  the  amount  alleged  to  be  due,  and 
to  a  distribution  of  which  the  claimants  have  a  right;  and  the 
court  having  taken  jurisdiction  may  partition  the  whole  commu- 
nity interest  of  the  claimants.  In  fact,  the  county  -court  has  no 
exclusive  jurisdiction  in  partitioning  the  community  estate.  Id.; 
Guy  vs.  Metcalf,  83  T.,  39. 

When  Application  to  Partition  Must  Stop, 

We  saw  by  Article  2221  where  the  wife  dies  or  becomes  insane 
the  property  passes  to  the  survivor  for  administration  as  such; 
the  word  "survivor^'  here  applying  to  a  "sane  person^^  representing 
an  insane  person.    Bev.  Stats.,  Art.  2236a. 

By  Article  2238a  it  is  provided  that  when  the  insane  wife  or 
husband  shaU  have  recovered  sanity  then  all  action  to  partition  the 
estate  must  cease,  and  a  full  report  of  the  administration  of  the 
community  estate  by  the  survivor  must  be  at  once  filed  in  the  court 
in  which  the  proceedings  were  pending  and  with  the  other  papers 
of  the  case. 

These  articles  are  self-explanatory,  and  intended  to  restore  the 
status  existing  before  insanity  intervened. 

How  Far  Survivor  Liable  in  Partition. 

Article  2228  provides  that  the  interest  of  the  heirs  in  the  com- 
munity estate  must  be  accounted  for  with  the  increase  and  profits 
of  the  same,  after  deducting  all  community  debts,  unavoidable 
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losses  and  necessary  and  reasonable  expenses^  and  a  reasonable 
commission  for  managing  the  same.  This  reduces  the  inquiry  in 
the  settlement  of  the  community  estate  to  one  of  fact^  as  the  use 
of  the  words  ^^reasonable,^^  "necessary"  and  "unavoidable"  must  be 
determined  by  the  circumstances  of  each  particular  case,  and 
whether  there  has  been  shown  in  the  administration  the  ordinary 
care  of  a  prudent  man.  But  it  will  be  noted  that  the  survivor 
must  account^  not  only  for  the' community  not  required  to  meet 
the  debt  obligations,  but  for  the  increase  and  profits.  Thus  in- 
crease of  live  stock,  interest  on  money  derived  from  a  sale  of  com- 
munity not  used  for  paying  debts,  or  necessary  to  meet  community 
obligations.  Sichardson  vs.  Overslee,'44  S.  W.  K.,  310;  Linskie 
vs.  Kerr,  34  S.  W.  K.,  765;  Akin  vs.  Jefferson,  65  T.,  137. 

As  to  liability  of  an  administrator  for  interest  on  funds,  see 
McKinley  vs.  Nunn,  82  T.,  44 ;  Davis  vs.  Thorn,  6  T.,  486 ;  Stone- 
braker  vs.  Friar,  70  T.,  202;  Simpson  vs.  Know,  1  Posey  U.  C,  578. 

Are  Rents  Profits  in  the  Sense  of  the  Statute  f 

The  heirs  and  survivor  occupy  the  position  of  tenants  in  com- 
mon, and  the  latter  is  not  accountable  for  rent  of  the  common 
property  unless  the  heirs  have  been  excluded  from  joint  occupancy. 
Akin  vs.  Jefferson,  65  T.,  137;  Neil  vs.  Shackelford,  45  T.,  119. 
If,  however,  a  tenant  in  common  rents  the  entire  land  and  receives 
the  reuts,  he  may  be  required  to  account  to  his  co-owner;  but  when 
he  occupies  the  land  himself,  and  by  his  own  labor  and  manage- 
ment and  at  his  own  expense  causes  them  to  produce  profits,  the 
tenant  not  in  possession  or  demanding  joint  occupancy  can  not 
reap  the  harvest.  This  rule  applies  when  the  survivor  of  the  com- 
munity administers  the  community  estate  without  qualifying,  as 
in  such  case  he  is  co-tenant  with  the  heirs,  who  may  at  any  time 
demand  partition ;  but  when  the  survivor  qualifies  under  the  statute 
his  position  is  that  of  trustee,  he  must  account  for  all  profits  made 
from  the  use  of  the  trust  estate  because  he  is  entitled  to  the  exclu- 
sive possession  until  the  debts  are  paid.  Akin  vs.  Jefferson,  65 
T.,  144-145. 

Partition  by  Survivor. 

We  have  seen  the  powers  of  the  survivor  over  the  community, 
but  it  may  be  that  the  surviving  wife  or  husband  may  wish  to  con- 
trol their  interest  in  the  community  and  not  permit  the  admin- 
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istrator  or  executor  of  the  deceased  to  administer  upon  the  com- 
munity estate  of  the  survivor.  So  it  is  provided  by  Article  2183 
that  the  surviving  husband  or  wife  may  partition  the  community 
at  any  time  after  letters  of  administration  or  executorship  have 
been  granted  by  applying  to  the  court  to  have  the  partition  made. 

By  Article  2184  the  applicant,  upon  executing  a  bond  in  an 
amount  equal  to  the  value  of  his  or  her  interest  in  the  community, 
conditioned  to  pay  one-half  of  the  community  debts,  may  demand 
the  partition. 

By  Article  2185  a  lien  is  given  on  the  partitioned  interest  of 
the  applicant  to  pay  the  debts,  and  the  bond  thus  given  recorded 
in  the  minutes  of  the  court  may  be  sued  upon  by  any  creditor,  who 
shall  have  judgment  for  one-half  of  his  debt,  if  shown  to  be  valid, 
against  the  community;  the  other  half  to  be  paid  by  the  executor 
or  administrator  of  the  deceased.    Rev.  Stats.,  Art.  2185. 

If  the  partition  is  not  applied  for,  then  the  administrator  or 
executor  of  the  deceased  shall  have  the  right  of  possession  and  ad- 
ministration of  the  common  property  under  the  provisions  of 
the  law. 

We  must  then  consider  this  right  of  partition  by  the  survivor  in 
the  light  of  what  has  been  said  as  to  the  power  of  the  surviving 
widow  to  dispose  of  the  community  estate  after  administration  has 
been  taken  out  on  the  estate  of  the  deceased  husband. 

In  HoUingsworth  vs.  Davis,  62  T.,  440,  it  was  held  that  grant- 
ing administration  on  the  hiisband^s  estate  the  wife's  control  over 
the  community  ceases.  See  also  28  T.,  337;  Carlton  vs.  Goebler, 
94  T.,  98;  Corzine  vs.  Williams,  65  T.,  505.  These  cases  simply 
refer  to  her  right  as  survivor  without  qualifying  under  the  statute, 
but  do  not  conflict  with  her  power  to  pursue  the  statute  to  par- 
tition and  control  her  interest  in  the  community.  Brown  vs.  Sea- 
man, 65  T.,  628. 

Where  survivor  has  purchased  interest  of  heir,  it  may  be  set 
apart.    Letot  vs.  Peacock,  94  S.  W.  R.,  1121. 
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CHAPTEK  XCV. 

GUARDIAN   AND    WARD. 

Jurisdiction, 

With  the  exception  of  the  period  between  the  adoption  of  the 
Constitutions  of  1869  and  1876,  the  probate  court  had  general 
jurisdiction  in  matters  of  guardianship.  Peak  vs.  Swindle,  68  T., 
242;  Daniel  vs.  Hutcheson,  86  T.,  61. 

Article  6,  Section  16,  and  Article  5,  Section  8,  of  the  Constitu- 
tion of  1876  restored  this  jurisdiction  to  the  county  courts,  and 
gave  to  the  district  court  only  appellate  jurisdiction  in  matters  per- 
taining to  the  administration  of  the  estates  of  wards,  and  original 
control  and  jurisdiction  over  guardians  and  wards  under  such 
regulations  as  may  be  prescribed  by  law. 

By  Article  5,  Section  8,  of  the  Constitution  the  district  court 
has  jurisdiction  of  the  custody  of  wards;  but  by  Section  16  the  pro- 
bate court  has  jurisdiction  of  the  appointment  of  the  guardian  and 
the  estate  of  the  ward.  Ex  Parte  Reeves,  103  S.  W.  R.,  478 ;  Rev. 
Stats.,  Arts.  2550-2651. 

We  see,  then,  that  the  language  of  the  Constitution,  Article  5, 
Section  8,  giving  '^original  jurisdiction  and  general  control  over 
guardians  and  minors,^'  has  been  construed  to  give  to  the  district 
courts  original  jurisdiction  over  the  custody  of  a  minor,  and  this 
court  may  exercise  this  jurisdiction  by  issuing  the  writ  of  habeas 
corpus  to  determine  the  issue  of  custody.  Legate  vs.  Legate,  85 
T.,  248 ;  Rice  vs.  Rice,  69  S.  W.  R.,  941. 

The  coimty  court  has  no  jurisdiction  to  determine  to  whom  the 
custody  of  a  child  belongs  in  an  issue  of  that  kind,  Id.;  it  does 
not  fall  within  the  powers  granted  in  Article  2551,  Rev.  Stats., 
Dean  vs.  State,  88  T.,  294;  54  S.  W.  R.,  317,  901;. 16  S.  W.  R., 
787,  no  longer  applicable. 

The  question  came  directly  in  issue  in  Ex  Parte  Reeves,  103 
S.  W.  R.,  480,  in  which  Articles  3502a  and  3502b  were  construed. 
These  articles  permitted  the  county  judge,  upon  petition,  to  de- 
termine the  custody  of  a  child  held  by  persons  other  than  the 
natural  guardian,  and  they  were  held  to  be  unconstitutional. 
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Rules  Governing  Estates  of  Decedents  Apply  to  Guardianships. 

I  wish,  before  beginning  the  discussion  of  the  administration  of 
the  estates  of  wards  by  guardians,  to  emphasize  the  fact  that  the 
provisions  of  the  statute  governing  the  estates  of  decedents  apply 
to  guardianship  whenever  applicable  and  not  inconsistent  with  the 
statutes  hereinafter  stated,  so  that  in  discussing  the  various  topics 
affecting  the  administration  of  a  ward's  estate  reference  must  be 
had  to  similar  topics  in  administering  the  estates  of  decedents 
for  citations  of  authority. 

Article  2558,  Kev.  Stats.,  provides  that  the  provisions  governing 
estates  of  decedents  shall  govern  guardianships,  if  not  inconsistent 
with  the  special  statutes  governing  guardianships.  You  will  find 
that  many  of  the  authorities  cited  in  discussing  the  various  fea- 
tures in  the  administration  by  executors  and  administrators  are 
cases  involving  administration  by  guardians. 

Who  May  Be  Placed  Under  Guardianship. 

Our  statutes  provide  that  male  and  female  persons,  under 
twenty-one  years  of  age,  idiots,  lunatics  and  habitual  drunkards — 
the  latter  defined  to  be  persons  whose  minds  have  become  so  im- 
paired by  the  use  of  intoxicating  liquors  or  drugs  that  they  are 
incapable  of  taking  care  of  themselves  or  property — ^may  be  placed 
under  guardianship,  Eev.  Stats.,  Arts.  2550,  2552,  2554;  but  this 
must  be  found  by  proper  proceedings,  or  the  court  has  no  juris- 
diction to  appoint  a  guardian.  Johnson  vs.  Grace,  94  S.  W.  E., 
1067. 

Where  Guardianship  May  Be  Sued  Out. 

1.  In  the  county  where  the  parents  of  the  minor  reside.  Mun- 
son  vs.  Newsome,  9  T.,  109. 

2.  If  the  parents  reside  in  different  counties,  then  in  the  county 
where  the  parent  having  custody  of  the  minor  resides. 

3.  If  the  minor  has  no  parents  living  then  in  the  county  where 
the  last  surviving  parent  resided  at  the  time  of  death,  or  where 
the  orphan  is  found,  or  where  the  principal  estate  of  such  orphan 
may  be.  Eev.  Stats.,  Arts.  2563,  2565;  Hagan  vs.  Snider,  98 
S.  W.  E.,  213. 

4.  If  the  guardianship  is  sought  for  persons  of  unsound  mind, 
or  habitual  drunkards,  it  shall  be  sued  out  in  the  county  where 
these  persons  reside.   Eev.  Stats.,  Art.  2566 ;  Flynn  vs.  Hancock,  80 
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S.  W.  B.^  245.    Husband  of  insane  wife  by  changing  his  residence 

changes  hers.    Schwartz  vs.  West,  84  S.  W.  B.,  282. 

5.     If  a  guardian  has  been  appointed  by  will,  letters  must  be 

taken  out  in  the  county  where  the  will  is  probated.    The  change 

of  residence  of  guardian  changes  the  domicile  of  the  ward.    Wheeler 

vs.  HoUis,  19  T.,  530;  33  T.,  514;  see  1  Posey,  562. 

• 

Procedure  in  Case  of  Minors. 

The  proceeding  is  begun  in  the  proper  county,  as  above  stated, 
by  any  person  filing  an  application  in  the  probate  court  of  such 
county  giving  (1)  the  name,  sex,  age  and  residence  of  the  minor; 
(2)  the  estate  of  the  minor,  and  probable  value;  (3)  facts  showing 
the  jurisdiction  of  the  court  over  the  case.  Boy.  Stats.,  Arts. 
2568-2569. 

Citation, 

The  clerk  shall  immediately  issue  a  citation,  stating  the  appli- 
cation has  been  filed  and  by  whom,  and  whether  guardianship  of 
the  person  or  estate,  or  both,  is  sought  of  the  minor,  naming  him 
or  her;  and  all  persons  interested  in  the  welfare  of  the  minor  shall 
be  cited  to  appear  at  a  regular  term  of  the  court  named  in  the 
citation  and  contest  the  application,  if  they  see  proper.  Bev.  Stats., 
Art.  2570. 

Service  of  and  Return. 

The  citation  is  served  by  posting  copies  thereof  for  not  less  than 
ten  days  before  the  first  day  of  the  term  at  which  the  application 
is  to  be  acted  on,  one  copy  at  courthouse  and  two  copies  at  two 
other  public  places  in  the  county,  not  in  the  same  city  or  town, 
Bev.  Stats.,  Art.  2571 ;  and  is  to  be  returned  by  the  officer  posting 
the  notices,  stating  thereon  where  he  posted  them,  and  shall  be 
signed  by  such  officer  officially.  The  service  and  return,  as  in  ordi- 
nary administrations,  will  be  presumed  in  the  absence  of  the  record 
showing  no  service.  Wilkerson  vs.  Schoonmaker,  77  T.,  617;  John- 
son vs.  Grace,  94  S.  W.  B.,  1067 ;  see  Arthur  vs.  Beed,  64  S.  W. 
B.,  831. 

Waiving  Issuance  of  Citation. 

If  the  minor  be  fourteen  years  of  age,  or  over,  he  or  she  should 
be  personally  served  with  the  citation,  or  such  minor  may,  by  writ- 
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ing  filed  with  the  clerk,  waive  the  issuance  of  citation  and  make 
ehoice  of  a  guardian.    Rev.  Stats.,  Art.  2586. 

■  Proceedings  Begun  by  County  Judge, 

Whenever  it  comes  to  the  knowledge  of  the  county  judge  that 
there  is  in  his  county  any  minor  without  a  guardian  of  his  or  her 
person  or  estate,  he  shall  cause  a  citation  to  be  issued  and  posted 
notifying  persons  interested  in  such  minor  to  show  cause  at  the 
next  term  of  the  court  why  a  guardian  should  not  be  appointed, 
and  if  the  minor  be  fourteen  years  of  age,  he  or  she  shall  be  per- 
sonally cited.    Rev.  Stats.,  Art.  2574. 

Article  2742  provides  that  all  provisions  relating  to  the  guardian- 
ship of  minors  apply  to  persons  of  unsound  mind.  Flynn  vs.  Han- 
/?ock,  80  S.  W.  R.,  245. 

Who  Entitled  to  Be  Appoin4ed, 

1.  Where  parents  live  together,  the  father,  being  the  natural 
guardian  of  the  person,  is  entitled  to  be  appointed  guardian  of 
the  estate. 

2.  Where  the  parents  live  apart  the  rights  are  equal,  and,  taking 
into  consideration  the  best  interest  of  the  minor,  the  court  may 
appoint  either  as  the  circumstances  may  direct.  It  is  a  question 
^f  fact.    85  T.,  253. 

3.  If  one  of  the  parents  be  dead  the  other  is  the  natural  guard- 
ian of  the  person  and  entitled  to  the  guardianship  of  the  estate. 

We  see,  then,  there  are  two  distinct  guardianships  involved  in 
the  care  of  a  minor:  (1)  The  natural  guardianship  of  the  person, 
and  (2)  the  guardianship  of  the  estate. 

Na tiiral  Gvardia n^li ip . 

The  parents  of  the  children  are  the  natural  guardians  of  their 
persons,  and  the  statute  provides  to  whieli  of  these  preference  is 
given  under  different  conditions. 

No  action  of  the  court  is  necessary  to  constitute  a  guardian  of 
the  person  where  the  parents  or  either  survive.  Harris  vs.  Petty, 
66  T.,  517;  Legate  vs.  Legate,  87  T.,  253.  It  is  a  right  imposed 
bv  the  social  and  civil  laws,  which  can  not  be  interfered  with, 
'except  by  the  State  as  the  protection  of  society  and  when  demanded 
-by  the  interests  of  the  child.     A  married  woman  may  assert  this 
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right  to  the  guardianship  of  her  children  by  a  former  marriage 
without  being  joined  by  her  husband.  Cook  vs.  Bybee,  24  T.,  278. 
This  particular  custody  of  the  child  can  not  be  contracted  away 
by  the  parents,  so  as  to  prevent  the  parent  from  regaining  the  cus- 
tody and  control  of  the  child.  Legate  vs.  Legate,  87  T.,  253; 
State  vs.  Deaton,  54  S.  W.  R.,  901 ;  52  S.  W.  R.,  591 ;  Cassanova  vs. 
Massingale,  54  S.  W.  R.,  318;  Cook  vs.  Bybee,  24  T.,  281;  Sancho 
vs.  Martin,  64  S.  W.  R.,  1015 ;  Byrne  vs.  ix>ve,  14  T.,  81.  Neither 
husband  or  wife  can  deprive  the  survivor,  by  will,  of  this  custody, 
McKinney  vs.  Noble,  37  T.,  731,  and  this  was  held  to  apply  where 
the  deceased  had  been  divorced  with  the  custody  of  the  children. 
McKinney  vs.  Noble,  38  T.,  195. 

Appointment  by  Will, 

By  Article  2578  it  is  provided  that  the  surviving  parent  of  the 
minor  may  appoint  any  person  not  disqualified  as  guardian  of  the 
persons  of  his  child  or  children  after  the  death  of  such  parent. 
So  only  the  survivor  can  dispose  of  the  custody  of  the  child  by 
will.    McKimiey  vs.  Noble,  37  T.,  731;  38  T.,  195. 

In  Potts  vs.  Terry,  8  T.  C.  A.,  394,  the  surviving  mother  had 
requested  one  P.  to  be  appointed  as  guardian  of  her  child.  She 
subsequently  died,  and,  by  will,  appointed  one  T.  as  guardian.  It 
was  held,  that  she  had  lost  lier  power  of  appointment  except  upon 
the  contingency  of  the  death  or  removal  of  the  first  appointee.  See 
Polasek  vs.  Janisek,  55  S.  W.  R.,  523;  Khan  vs.  Israelson,  62 
T.,  221. 

Again,  the  court  may  deny  letters  to  a  testamentary  guardian, 
18  T.,  711,  but  ordinarily  should  not.  35  T.,  574;  40  S.  W.  R., 
439.  The  right  must  be  asserted  by  procuring  letters.  Cook  vs. 
Bybee,  24  T.,  282. 

Illegitimate  Child, 

The  mother  is  entitled  to  the  guardianship  of  her  illegitimate 
child,  and  in  Barela  vs.  Roberts,  34  T.,  554,  it  was  held  that  the 
father,  upon  her  death,  was  entitled  to  the  custody;  but  it  seems 
where  the  property  of  the  illegitimate  child  was  derived  from  the 
father,  his  claim  to  guardianship  of  the  estate  is  paramount  to  the 
mother's  right.    Byrne  vs.  Love,  14  T.,  95. 

In  Byrne  vs.  Love  it  is  decided  that  after  the  age  of  seven  the 
rights  of  father  and  mother  are  equal. 
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When  No  Father  or  Mother  Living. 

,  By  Article  2579,  if  the  minor  be  an  orphan  and  no  one  has  been 
appointed  by  the  parent  to  be  the  guardian,  the  nearest  ascendant 
in  the  direct  line,  if  not  disqualified,  is  entitled  to  the  guardian- 
ship of  the  person,  as  well  as  the  estate  of  the  minor ;  and  if  there 
be  more  than  one  ascendant  of  the  same  degree,  then  both  are 
equally  entitled,  and  the  court  must  determine  the  issue,  if  any, 
having  in  view  the  best  interest  of  the  child.    Eev.  Stats.,  Art.  2580. 

By  Article  2581,  if  there  be  no  ascendant  in  the  direct  line,  the 
nearest  of  kin  in  the  collateral  line  who  comes  immediately  after 
the  presumptive  heir  or  heirs  of  the  orphan;  and  if  there  be  two 
or  more  in  the  same  degree,  the  court  must  determine  to  whom 
the  guardianship  shall  be  given,  as  before  stated.  Good  vs.  Good, 
52  T.,  1. 

By  Article  2578a,  passed  in  1893,  it  was  enacted  that  any  one 
entitled  to  the  guardianship  of  the  person  of  the  minor  may  sur- 
render the  minor  to  any  charitable  institution  providing  homes  for 
the  support,  maintenance  and  education  of  children,  and  such  in- 
stitutions shall  exercise  over  such  orphan  all  the  rights  of  natural 
guardians. 

By  Article  2582,  if  there  be  no  relative  of  the  minor  qualified 
for  the  guardianship,  and  if  no  person  entitled  to  the  guardian- 
ship applies,  the  court  shall  appoint  some  proper  person  to  be  such 
guardian. 

So  much  for  the  rules  applicable  to  the  appointment  of  a  guard- 
ian for  the  person  where  no  abnormal  conditions  arise;  but  above 
and  beyond  these  regulations,  as  has  been  said,  lies  the  power  of 
the  State  as  the  protector  of  society  to  control  this  natural  guard- 
ianship in  the  interest  of  the  minor,  who  is  entitled  to  the  benefit 
of  a  home  and  environments  that  will  best  promote  the  physical, 
mental  and  moral  life  of  the  child.  This  is  always  a  question  of 
fact  for  a  court  to  decide,  and  which  it  must  determine.  Legate 
vs.  Legate,  87  T.,  253;  Sancho  vs.  Martin,  64  S.  W.  R.,  1015; 
Khan  vs.  Israelson,  62  T.,  226 ;  Rice  vs.  Rice,  21  T.,  58-59. 

This  judicial  power  is  frequently  invoked  in  cases  of  divorce. 
Jordan  vs.  Jordan,  23  S.  W.  R.,  534.  However,  the  exercise  of 
this  power  is  somewhat  regulated  by  statute.  Article  2585,  declaring 
who  shall  not  be  appointed  guardians : 

1.    Minors,  excepting  mother  and  father. 
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2.  Persons  whose  conduct  is  notoriously  bad. 

3.  Persons  of  unsound  mind. 

4.  Habitual  drunkards. 

5.  Parties  to  a  lawsuit  or  parents  of  such  parties  in  which  suit 
the  condition  of  the  minor  or  part  of  his  estate  may  depend.  Davis 
vs.  Hanrick,  107  S.  W.  E.,  112. 

6.  Parties  indebted  to  the  minor,  except  father  or  mother, 
unless  such  parties  first  discharge  the  debt. 

When  Fourteen  Years  of  Age  or  Over, 

When  the  minor  is  fourteen  years  of  age  or  over  he  or  she  has 
a  right  to  select  a  guardian  of  the  person  or  estate,  or  both.  The 
selection  may  be  made  in  person,  or  by  attorney,  in  open  court, 
and  the  person  selected  should  be  accepted  if  qualified.  This  right, 
it  seems,  can  not  be  exercised  where  the  surviving  parent  had 
selected,  by  will  or  written  declaration,  a  guardian  for  the  minor. 
Jordan  vs.  Jordan,  4  T.  C.  A.,  559. 

Where  the  court  has  appointed  a  guardian  of  person  or  estate, 
a  minor,  after  attj^ining  the  age  of  fourteen  years,  may,  by  appli- 
cation in  writing  to  the  court,  select  another  guardian,  and  if  the 
selection  is  qualified  and  suitable  the  court  shall  make  the  appoint- 
ment, provided  the  first  appointee  was  not  appointed  by  will  or 
written  direction  of  the  surviving  parent.    Rev.  Stats.,  Art.  2591. 
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WHO  APPOINTED  GUARDIAN. 

Under  the  Act  of  1848  the  father  or  mother,  being  the  natural 
guardians,  became  by  virtue  of  that  fact  guardians  of  the  estate 
where  the  property  of  the  minor  was  given  by  the  parent,  and 
bond  and  security  was  only  required,  and  an  inventory  returned, 
where  the  property  came  to  the  child  through  other  sources.  Lit- 
tleton vs.  Giddings,  47  T.,  113. 

Under  the  statutes  now  in  force,  and  since  1870,  the  parent,  by 
virtue  of  being  the  natural  guardian,  is  entitled  to  he  appointed 
guardian  of  the  estate.  There  is  now  no  natural  guardian  of  the 
estate.  Khan  vs.  Israelson,  (12  T.,  5^26;  Harris  vs.  Petty,  66  T.,  517. 

It  will  be  seen  by  the  statutes  that  the  right  of  appointment  as 
guardian  of  the  estate  follows  the  right  to  the  guardianship  of  the 
person,  Bev.  Stats.,  Arts.  2575,  2577-2582,  and  while,  in  the  case 
of  the  father  or  mother,  no  action  of  the  court  is  necessary  to 
create  the  guardianship  of  the  person,  it  is  necessary  that  an  ap- 
pointment as  guardian  of  the  estate  be  made,  and  letters  of  guard- 
ianship shall  issue,  as  hereinafter  to  be  stated,  without  reference 
to  the  source  of  the  property. 

The  right  to  the  appointment  and  the  order  of  preference  is  fixed 
by  the  statutes  as  given  above: 

1.  To  the  father,  if  living  with  mother. 

2.  To  father  or  mother,  if  not  living  together;  but  guided  by 
the  best  interests  of  the  child. 

3.  To  the  surviving  parent. 

4.  To  the  appointee  of  the  surviving  parent,  made  by  will  or 
written  declaration  after  the  death  of  the  survivor.  Stone  vs. 
Dorsell,  18  T.,  711. 

5.  The  nearest  ascendant  in  the  direct  line  of  such  minor;  and 
if  there  be  two  or  more  in  the  same  degree,  then  to  one  or  the  other 
as  best  for  the  child. 

6.  To  the  nearest  of  kin  in  the  collateral  line  who  comes  imme- 
diately after  the  presumptive  heir  or  heirs  of  the  orphan,  and  of 
two  or  more  in  the  same  degree  then  to  one  or  the  other  as  best 
for  the  interest  of  the  child.    Good  vs.  Good,  52  T.,  1. 

7.  If  there  be  no  relative  of  the  minor  qualified,  then  the  court 
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must  make  the  selection;  provided  not  minors  (unless  father  or 
mother),  persons  of  bad  character;  persons  of  unsound  mind;  habit- 
ual drunkards ;  parties  involved  in  a  lawsuit  or  the  result  of  which 
the  condition  of  the  minor  or  his  estate  may  be  affected,  or  where 
the  mother  or  father  of  the  party  seeking  the  appointment  are 
parties  to  such  a  lawsuit ;  or  where  the  party  seeking  the  appoint- 
ment is  indebted  to  the  minor  unless  the  debt  is  first  discharged. 
This  rule  does  not  apply  to  father  or  mother  if  indebted. 

A  person  holding  an  adverse  claim  should  not  be  appointed. 
Newman  vs.  Dodson,  57  T.,  118. 

We  thus  see  the  statute  regulates  the  order  of  appointment,  and 
the  court  has  no  right  to  reject  this  order  of  the  party  preferred 
by  the  statute  if  not  disqualified  under  Article  2585,  though  the 
court  may  be  of  the  opinion  that  some  other  person  not  named  is 
better  qualified.     Heinemeyer  vs.  Arlitt,  67  S.  W.  R.,  1038. 

Guardian  of  a  Person  of  Unsound  Mind  or  Habitual  Drunkard, 

By  Article  2583  it  is  provided  that  the  nearest  of  kin  to  a  person 
of  unsound  mind  or  habitual  drunkard,  not  disqualified,  shall  be 
entitled  to  the  guardianship,  and  where  there  are  two  or  more  of 
the  same  degree  of  kinship  entitled,  then  the  court,  taking  into 
consideration  the  interest  of  the  ward  alone,  must  make  the  ap- 
pointment. If  there  be  a  husband  or  wife  of  such  person  not  dis- 
qualified, he  or  she  should  be  appointed  in  preference  to  any  other 
person,  Rev.  Stats.,  Art.  2566;  see  106  S.  W.  R.,  877,  and  such 
guardian  continues  in  office  until  the  ward  is  restored  to  sound 
mind  or  sober  habits,  or  dies.    Rev.  Stats.,  Art.  2594. 

But  your  attention  is  called  to  Article  2220,  Rev.  Stats.,  provid- 
ing that  if  the  husband  or  wife  becomes  insane,  leaving  no  child 
or  children  and  no  separate  property,  no  guardianship  of  the  in- 
sane husband  or  wife  is  necessary.  Nor  would  the  insanity  of  the 
wife  deprive  the  husband  of  his  control  and  disposition  of  the 
community  property  during  his  life.  Schwartz  vs.  West,  84  S.  W. 
R.,  282;  50  S.  W.  R.,  219.  The  fact  that  one  is  confined  in  an 
asylum  in  another  county  does  not  affect  the  jurisdiction  of  county 
court  of  her  residence  to  appoint  a  guardian.  Rev.  Stats.,  Art 
2566 ;  Flynn  vs.  Hancock,  80  S.  W.  R.,  245 ;  and  appointment  can 
not  be  coUaterallv  attacked.    Id. 

When  the  husband  of  an  insane  wife  dies  a  guardian  may  be 
appointed  for  the  wife.    Schwartz  vs.  West,  84  S.  W.  R.,  282. 
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APPOINTMENT  OF  GUARDIANS. 

Temporary  Guardian. 

The  Acts  of  1905,  pp.  18-19,  introduced  into  the  system  the 
temporary  guardian,  and  provided: 

Section  1.  That  the  county  judge,  when  it  may  appear  that  the 
interest  of  any  minor  and  his  or  her  estate,  or  either,  require  an 
immediate  appointment  of  a  guardian,  shall,  either  in  open  court 
or  in  vacation,  without  citation  or  written  application,  appoint 
some  suitable  person  temporary  guardian  of  the  person  of  such 
minor  and  his  or  her  estate,  or  either,  and  the  appointment  so  made 
may  be  made  permanent  as  hereinafter  provided  for. 

Section  2  requires  the  order  of  appointment  to  state  that,  unless 
the  same  is  contested  at  the  next  regular  term  of  the  court  after 
service  of  citation,  the  same  shall  be  made  permanent. 

Section  3  provides  that  in  case  there  is  a  contest  the  court  shall 
determine  the  same  as  the  law  and  tlue  facts  require;  but  during 
the  contest  the  temporary  guardian  shall  continue  to  act.  That  if 
the  appointment  is  set  aside  the  temporary  guardian  must  make 
out  and  file  under  oath  a  complete  exhibit  of  the  condition  of  the 
minor's  estate,  and  what  disposition  he  has  made  of  the  same  or 
any  portion  thereof. 

Section  4  requires  that  the  temporary  guardian  must  give  bond 
and  take  the  oath  as  required  by  law  before  the  temporary  appoint- 
ment becomes  effective. 

Section  5  requires  that  immediately  after  the  appointment  has 
been  made,  the  clerk  of  the  court  must  issue  citation,  stating  the 
name  of  the  person  appointed,  when  so  appointed,  name  of  minor 
or  minor's  estate,  or  both,  and  shall  cite  all  persons  to  appear  at 
the  term  of  the  court  named  in  the  citation  and  contest  such  ap- 
pointment, if  desired,  and  if  not  contested  the  same  shall  become 
permanent. 

Section  6  provides  that  all  the  rules  and  regulations  of  the 
Revised  Statutes  of  Texas  relating  to  the  guardianship  of  persons 
and  estates  of  minors  in  Texas  shall  apply  to  temporary  guardian- 
ships so  far  as  applicable. 
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Appointment  of  Receiver, 

By  Article  2595  the  statute  provided  for  the  appointmeni  of  a 
receiver  of  the  estate  of  a  minor,  person  of  unsound  mind,  or 
habitual  drunkard,  when  the  estate  was  likely  to  waste  or  be  in- 
jured, and  such  persons  were  without  guardians;  and  such  ap- 
pointment could  be  made,  with  or  without  application,  in  term 
time  or  vacation.  The  order  was  required  to  specify  the  duties 
and  powers  of  the  receiver,  and  applied  the  provisions  of  the  law 
governing  temporary  administrators  to  receivers  thus  appointed. 
It  further  provided  that  the  court  could,  in  term  time  or  vacation, 
if  the  wants  of  the  minor  or  ward  required  it,  with  or  without 
application,  by  an  order  entered  on  the  minutes  of  the  court,  ap- 
propriate out  of  the  estate  an  amount  sufficient  to  supply  the  neces- 
sities, either  for  subsistence,  clothing  or  education.  DeCordova  vs. 
Eogers,  97  T.,  60 ;  Logan  vs.  Gray,  87  S.  W.  R.,  852.  The  receiver 
was  further  authorized,  under  the  direction  of  the  court,  to  loan 
the  surplus  funds  of  the  estate  for  the  highest  legal  interest  that 
could  be  obtained  upon  the  security  and  terms  authorized  by  Article 
2640,  Rev.  Stats. 

Permanent  Appointment  of  Onardian^^, 

At  a  regular  term  of  court  after  notice  by  service  of  citation, 
provided  for  by  Article  2570,  the  court  may  proceed  to  appoint  a 
guardian  of  the  minor's  estate.    Rev.  Stats.,  Art.  2587. 

Upon  hearing  the  application  the  court  must  be  satisfied  (1) 
that  the  person  for  whom  a  guardian  is  sought  is  either  a  minor, 
person  of  unsound  mind  or  habitual  dnm}card;  (2)  that  it  has 
jurisdiction;  (3)  that  the  person  applying  is  not  disqualified,  is 
entitled  to  be  appointed ;  or,  if  none  of  the  kin  are  applying,  that 
the  person  appointed  is  a  proper  person  to  act.  Rev.  Stats.,  Art. 
2588. 

Only  One  Ouardian, 

Only  one  guardian  can  be  appointed  for  the  person  or  estate, 
but  one  person  may  be  appointed  for  the  person  and  one  for  the 
estate,  if  advantageous  to  do  so;  bnt  there  may  be  a  joint  appoint- 
ment of  husband  and  wife.  Rev.  Stats.,  Art.  2589;  Si  Paul  vs. 
Crim,  84  S.  W.  R.,  1114. 

A  sale  of  property  by  the  guardian  of  the  estate  appointed  while 
the  minor  has  another  would  be  void.    Id. 
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Order  Appointing. 

The  order  must  be  entered  of  record,  stating  the  name  of  the 
appointee,  name  of  ward,  whether  guardian  of  the  person  or  estate, 
or  both,  the  estate  of  the  ward,  and  amount  of  bond  required.  If 
the  person  is  appointed  guardian  of  the  estate,  then  the  order 
should  name  three  discreet  commissioners  to  appraise  the  estate. 
Lastly,  the  order  shall  direct  the  clerk  to  issue  letters  of  guardian- 
ship to  the  person  appointed  when  he  qualifies  according  to  law. 
Rev.  Stats.,  Art.  2590. 

As  heretofore  stated  with  reference  to  orders  appointing  execu- 
tors and  administrators,  they  can  not  be  collaterally  attacked. 
Johnson  vs.  Grace,  94  S.  W.  R.,  1065 ;  Ellis  vs.  Stone,  23  S.  W.  R., 
405 ;  Fitts  vs.  Fitts,  21  T.,  512. 

The  evidence  of  the  appointment,  then,  is  the  order,  and  the 
assertion  of  a  mother  that  she  was  the  guardian  of  the  children's 
estate  is  not  admissible  to  affect  their  interests.  Ellis  vs.  LeBow, 
71  S.  W.  R.,  579. 

Qualifying, 

The  guardian  qualifies  by  giving  the  bond  required  and  by  taking 
the  oath  required;  that  is,  to  faithfully  discharge  the  duties  of 
guardian  (of  the  person  or  estate  or  both)  according  to  law.  The 
oath  is  to  be  endorsed  on  the  bond,  and  is  to  be  taken  before  any 
oificer  of  the  county  in  which  the  proceedings  are  pending  author- 
ized to  administer  oaths.  Rev.  Stats.,  Art.  2598.  (See  "Time 
Within  Which  to  be  Filed.") 

Letters  to  Issue. 

When  he  has  thus  qualified,  the  clerk  shall  issue  to  him  a  certifi- 
cate, under  the  seal  of  the  court,  stating  the  fact  of  the  appoint- 
ment and  qualification  and  date  thereof,  which  shall  constitute 
letters  of  guardianship  and  evidence  of  his  authority  as  such,  Rev. 
Stats.,  Art;  2597;  and  the  judgment  of  the  court  is  conclusive  of 
right  of  guardian  to  custody  of  children  and  estate  if  so  appointed. 
Fitts  vs.  Fitts,  21  T.,  512. 

The  Bond. 

If  the  person  appointed  be  only  guardian  of  the  person,  the  boi\d 
shall  not  exceed  a  thousand  dollars,  made  payable  to  the  county 
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judge  and  to  be  approved  bj  him,  and  conditioned  to  faithfnlly 
discharge  the  duties  of  guardian  of  the  person  of  the  ward.  See 
40  S.  W.  R.,  638,  and  54  S.  W.  R.,  638.  If  the  bond  be  for  the 
guardianship  of  the  estate^  it  must  be  in  amount  double  the  esti- 
mated value  of  the  estate,  both  real  and  personal,  Moore  vs.  Han- 
scorn,  103  S.  W.  R.,  665,  payable  to  the  county  judge,  and  to  be 
approved  by  him,  and  conditioned  to  faithfully  discharge  the  duties 
of  guardian  of  the  estate.  Rev.  Stats.,  Art.  2600.  The  estimated 
value  set  out  in  the  inventory  does  not  bind  the  court;  in  fixing 
the  bond  the  court  may  estimate.    72  S.  W.  R.,  74. 

The  bond  must  be  signed  by  the  guardian  and  by  at  least  two 
good  and  sufficient  sureties,  approved  by  the  county  judge  or  by 
such  guardian  and  one  or  more  corporations  authorized  to  execute 
guaranty  or  indemnity  bonds  and  to  carry  on  business  in  this 
State,  and  if  signed  by  a  corporation  the  two  sureties  will  not  be 
required.  Acts  of  1899,  p.  229,  amending  Art.  2601,  Rev.  Stats. ; 
Less  vs.  Ohio,  92  T.,  654. 

Where  the  same  person  is  appointed  guardian  of  the  person  and 
estate,  only  one  bond  shall  be  required,  varying  the  verbiage  to 
suit  the  condition.  Rev.  Stats.,  Art.  2602;  see  Homung  vs. 
Schramm,  54  S.  W.  R.,  615. 

Bond  by  Married  Woman. 

If  a  married  woman  is  appointed  guardian  she  may  jointly,  with 
or  without  her  husband  if  he  is  absent  from  the  State  or  refuses 
to  join,  execute  such  bond  as  guardian  and  acknowledge  the  same 
l>efore  an  officer  authorized  to  tak^  acknowledgments  of  married 
women,  and  such  bond  shall  bind  her  separate  estate,  but  not  her 
husband  as  surety  unless  he  sign  as  such  and  not  pro  forma.  Rev. 
Stats.,  Art.  2604. 

Bond  by  Minor. 

If  the  guardian  be  the  mother  or  father,  and  a  minor,  the  bond 
shall  be  as  valid  as  if  made  by  one  of  full  age.  Rev.  Stats.,  Art. 
2605. 

Within  What  Time  Oath  and  Bond  to  Be  Presented. 

The  oath  and  bond  of  the  guardian  must  be  presented  to  the 
c6unty  judge  within  twenty  days  after  the  order  appointing  shall 
he  entered,  either  in  term  time  or  vaoation,  and  when  approved 
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shall  be  immediately  filed  with  the  clerk  and  recorded  in  the  min- 
utes of  the  court  and  safely  preserved,  Rev.  Stats.,  Art.  2609,  and 
when  a  person  appointed  fails  to  qualify  as  stated  the  court  shall 
appoint  another.  Rev.  Stats.,  Art.  2592.  The  bond  is  essential. 
54  S.  W.  R.,  301. 

Length  of  Term  of  Office. 

When  the  guardian  has  qualified  as  stated  he  continues  in  office 
until  the  minor  attains  the  age  of  twenty-one  years,  or,  being  a 
female,  marries,  or  the  ward  dies.  Rev.  Stats.,  Art.  2593;  and  if 
the  guardian  be  of  a  person  of  unsound  mind,  or  habitual  drunk- 
ard, he  shall  continue  in  office,  unless  sooner  discharged,  until  the 
ward  shall  be  restored  to  sound  mind  or  to  correct  sober  habits,  or 
shall  die.    Rev.  Stats.,  Art.  2594. 
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APPOINTMENT  OP  GUARDIANS. 

New  Bond. 

By  Article  2600  it  is  made  the  duty  of  the  county  judge  to 
annually  examine  into  the  condition  of  the  ward's  estate,  and 
especially  the  solvency  of  the  bond,  and  to  require  another  bond 
if  the  old  bond  is  not  a  sufficient  security  to  protect  the  estate;  and 
this  may  be  done  at  any  time.  The  county  judge  is  liable  on  his 
official  bond  if  through  his  negligence  damage  or  loss  should  result 
to  the  estate  of  the  ward  by  failing  to  perform  this  duty. 

Again,  by  Article  2606,  which  is  of  similar  import  to  Article 
1949,  Rev.  Stats.,  in  case  of  executors  and  administrators,  and 
governed  by  the  same  rules,  it  is  provided  that  the  county  judge 
can  require  new  bonds  of  guardians  under  the  same  conditions  that 
he  may  require  them  of  executors  and  administrators;  that  is, 
when  the  sureties  or  any  of  them  die,  remove  from  the  State,  or 
become  insolvent,  or  when  the  county  judge  thinks  the  sureties 
insufficient  or  the  bond  defective,  or  when  one  or  all  the  sureties 
petition  to  be  discharged.  Rev.  Stats.,  Arts.  1952  and  2608; 
Miller  vs.  Miller,  53  S.  W.  R.,  362;  Moore  vs.  Hanscom,  106 
S.  W.  R.,  877. 

Provision  is  also  made  for  a  new  bond  in  Article  1950  when  it 
comes  to  the  knowledge  of  the  county  judge  that  the  bond  is  in- 
sufficient, or  has  been  lost  or  destroyed;  and  in  Article  1951  any 
one  interested  in  the  estate  may  apply  for  another  bond  to  be  given. 
Moore  vs.  Hanscom,  103  S.  W.  R.,  671. 

By  Article  2607,  when  the  guardian  is  required  to  give  a  new 
bond,  he  must  refrain  from  acting  as  guardian  except  to  preserve 
the  property  until  the  new  bond  is  given  and  approved. 

By  Article  2611,  when  a  new  bond  has  been  given  and  approved, 
the  sureties  on  the  former  bond  shall  not  be  liable  for  misconduct 
occurring  after  the  approval,  and  are  released  from  liability  for 
such  acts.  It  is,  however,  error  to  discharge  sureties  on  the  old 
bond  before  the  new  bond  has  been  given.  Miller  vs.  Miller,  53 
S.  W.  R.,  363. 

Again,  the  county  judge  can  not  reduce  a  guardian's  bond  to  a 
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sum  less  than  the  value  of  the  property,  and  if  done  an  order  dis- 
charging the  sureties  on  the  old  bond  would  not  protect  them. 
Moore  vs.  Hanscom,  103  S.  W.  R.,  665. 

Liability  on  Bond. 

Having  thus  grouped  together  the  statutory  requirements  aflfect- 
ing  the  giving  of  the  bond  and  the  renewal  of  the  same  if  necessary, 
I  will  briefly  discuss  the  liability  on  the  bond. 

The  liability,  of  course,  is  as  broad  as  the  conditions  of  the  oath 
and  bond  given ;  that  is,  to  faithfully  discharge  the  duties  of  guard- 
ian of  the  estate  of  such  ward. 

It  seems  some  strictness  of  construction  has  been  applied  to  the 
execution  of  the  bond,  for  in  Sacra  vs.  Hudson,  51  T.,  208,  the 
name  of  the  payee  was  left  out  of  the  bond,  and  it  was  held  that 
the  ward  could  not  recover  on  the  bond,  and  this  case  seems  to 
have  been  approved  in  State  vs.  Vinson,  23  S.  W.  R.,  808. 

Where  the  words  "to  pay  all  costs"  were  added,  held  it 
did  not  defeat  bond  as  more  onerous  than  required.  Frankel 
vs.  Cadon,  40  S.  W.  R.,  638;  see  also  45  S.  W.  R.,  745.  Reducing 
the  guardian's  bond  without  authority  of  law  would  not  affect  the 
Tight  to  recover  on  it.    103  S.  W.  R.,  665 ;  44  S.  W.  R.,  308. 

A  guardian  is  responsible  for  all  property  in  his  possession  until 
discharged ;  the  reciprocal  right  of  control  and  protection  continues 
until  his  final  accounting  and  discharge,  and  the  liability  on  the 
bond  follows  the  duty.  Logan  vs.  Robertson,  83  S.  W.  R.,  397; 
Marlow  vs.  Lacy,  GS  T.,  157. 

In  dealing  with  the  property  and  funds  of  the  estate  the  guard- 
ian should  never  forget  that  he  is  under  the  control  of  the  probate 
court,  and  the  source  of  power  is  there,  and  not  in  himself.  Frei- 
berg vs.  DeLamar,  27  S.  W.  R.,  153.  Thus,  the  guardian  and  his 
bond  is  liable  for  funds  expended  by  the  ward  for  her  support  and 
maintenance  if  he  allowed  it  without  an  order  of  the  court.  Mur- 
phy vs.  McCollough,  90  S.  W.  R.,  69 ;  and  if  he  could  have  loaned 
the  fund  so  expended  by  reasonable  diligence,  the  bond  is  liable 
for  10  per  cent  interest  on  the  amount  used.  Freedman  vs.  Vallie, 
75  S.  W.  R.,  323 ;  Blackwood  vs.  Blackwood,  92  T..  478.  In  the 
latter  case  the  minor  was  charged  with  board,  not  having  been 
authorized  by  the  court.  Allen  vs.  Stovall,  94  T.,  619 ;  Eastland 
vs.  AVilliams,  45  S.  W.  R.,  414 ;  Rev.  Stats.,  Art.  2630 ;  Smythe  vs. 
Lumpkin,  62  T.,  242;  Jones  vs.  Parker,  67  T.,  76;  DeCordova  vs. 
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Sogers,  94  T.,  60;  see  Frisbe  vs.  Tiernan,  76  T.,  290;  57  S.  W.  R., 
879,  and  Moore  vs.  Moore,  31  S.  W.  R.,  532;  Kendrick  vs.  Wheeler, 
85  T.,  247.  On  the  other  hand,  a  guardian  who  receives  money 
from  a  compromise  he  was  not  authorized  to  make,  is  responsible 
on  bis  bond  for  the  money.    Allen  vs.  Stovall,  94  T.,  627. 

A  guardian  in  handling  the  fund  may  deposit  the  money  at  any 
reputable  bank,  and  will  not  be  responsible  if  it  is  lost  by  a  failure 
of  the  bank,  if  proper  diligence  has  been  exercised ;  but  a  guardian 
who  puts  money  in  a  bank  and  binds  himself  by  contract  without 
an  order  of  court  to  keep  it  there,  for  a  fixed  period,  will  be  respon- 
sible for  the  loss  if  the  bank  fails  during  the  time  contracted  for. 
Murphy  vs.  McCollough,  90  S.  W.  R.,  69. 

A  guardian's  bond  executed  for  the  guardianship  of  two  minors 
is  not  affected  by  the  discharge  of  the  guardian  from  one  of  the 
estates.  Robertson  vs.  Toun,  76  T.,  535.  A  ward,  after  lie  becomes 
of  age,  may  sue  on  a  former  guardian's  bond,  though  during  in- 
fancy another  guardian  succeeded  the  former.  Hix  vs.  Duncan, 
99  S.  W.  R.,  422. 

Liability  of  Sureties. 

A  surety  may  be  relieved  from  liability  on  the  bond  under  Article 
2608,  but,  of  course,  the  sureties  are  answerable  for  any  breach 
of  duty  by  the  guardian  while  the  bond  is  in  force,  whether  to 
recover  and  care  for  the  property  or  to  answer  for  assets  received, 
Sargent  vs.  Wallace,  67  T.,  487 ;  Freedman  vs.  Vallie,  75  S.  W.  R., 
322;  Moore  vs.  Hanscom,  106  S.  W.  R.,  876,  and  are  estopped 
from  setting  up  that  money  dealt  with  by  guardian  and  court  was 
not  the  money  of  the  ward,  40  S.  W.  R.,  638,  or  that  he  did  not 
hold  the  property  as  guardian.  Gillespie  vs.  Crawford,  42  S.  W. 
R.,  621.  They  are  ordinarily  not  liable  for  defaults  occurring 
before  the  bond  was  executed.  Moore  vs.  Hanscom,  103  S.  W.  R., 
669,  and  authorities ;  Freedman  vs.  Vallie,  75  S.  W.  R.,  322.  But 
in  Sargent  vs.  Wallace,  67  T.,  486,  it  was  held  that  where  the 
guardian  received  and  spent  the  ward's  property  before  qualifica- 
tion, but  charged  himself  with  it  after  the  bond  had  been  given, 
that  the  sureties  were  liable. 

A  surety  is  not  liable  for  interest  after  the  death  of  the  guardian 
until  the  ward  demands  a  settlement  from  the  surety.  Freedman 
vs.  Vallie,  75  S.  W.  R.,  322.  Nor  is  he  liable  for  interest  that  the 
guardian  could  have  realized  before  the  bond  was  executed.     Id. 
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The  fact  that  the  guardian  loaned  to  himself  the  ward's  money 
did  not  change  his  status  as  guardian,  and  the  surety  is  liable, 
Freedman  vs.  Vallie,  75  S.  W.  K.,  322;  nor  that  he  loaned  the 
money  without  an  order  of  court.    Id. 

Where  the  court  has  determined,  after  removal  of  the  guardian, 
what  effects  or  sums  of  money  he  should  have  had,  such  judgment 
is  conclusive  against  the  guardian  and  his  sureties,  though  not 
parties  to  the  proceeding,  Homung  vs.  Schramm,  54  S.  W.  R., 
615;  Fahey  vs.  Boulmay,  57  S.  W.  R.,  300;  Lynch  vs.  Munson, 
59  S.  W.  R-,  604 ;  83  S.  W.  R.,  873 ;  but  it  is  not  to  be  understood 
that  in  a  suit  on  the  bond  the  liability  must  be  fixed  in  the  probate 
court.  Moore  vs.  Hanscom,  102  S.  W.  B.,  668;  Davis  vs.  Har- 
wood,  71  T.,  71;  Fort  vs.  Fitts,  66  T.,  593;  see  Fidelity  Co.  vs. 
Schelper,  83  S.  W.  R.,  873. 

A  guardian  of  two  wards  can  not  lawfully  expend  more  than 
half  the  estate  for  one,  and  sureties  are  liable  for  any  excess  over 
one-half  the  estate  expended  for  one.  Freedman  vs.  Vallie,  75 
S.  W.  R.,  322. 

A  surety  can  not  set-off  charges  for  maintenance  of  ward,  when 
no  income  from  property,  without  an  order  of  court  authorizing 
the  charge.  Allen  vs.  Stovall,  62  S.  W.  R.,  87 ;  Moore  vs.  Moore, 
31  S.  W.  R.,  534.  Whatever  credit  a  guardian  is  entitled  to  the 
sureties  may  set  up,  so  where  an  insurance  policy  on  the  guardian's 
life  for  benefit  of  ward's  estate  was  paid,  the  surety  is  entitled  to 
the  credit.  Fidelity  Co.  vs.  Schelper,  83  S.  W.  R.,  873.  A  surety 
paying  would  be  subrogated  to  the  rights  of  the  ward ;  and  sureties 
on  different  bonds  may  demand  contribution  without  reference  to 
when  the  bonds  were  executed,  and  without  the  knowledge  at  the 
time  that  other  bonds  existed.  Moore  vs.  Hanscom,  103  S.  W. 
R.,  665. 

Liability  After  New  Bond  Executed. 

We  have  seen  that  the  county  judge  may  under  certain  condi- 
tions require  of  the  guardian  a  new  bond,  Rev.  Stats.,  Art.  2606, 
and  we  have  seen  that  where  a  new  bond  is  executed.  Rev.  Stats., 
Art.  1956,  that  where  a  new  bond  is  given  and  approved,  the  sure- 
ties on  the  former  bond  are  thereby  discharged  from  liability  for 
all  future  acts,  and  an  order  to  that  effect  should  be  entered.  The 
sureties  are  discharged,  as  stated  in  the  statute,  by  force  of  the 
statute,  whether  the  order  be  entered  or  not.  Rev.  Stats.,  Art. 
2611 ;  Moore  vs.  Hanscom,  103  S.  W.  R.,  669. 
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In  this  last  case  the  money  had  been  misappropriated  during 
the  life  of  the  bond^  but  had  been  borrowed  by  the  guardian  to 
account  to  the  court.  Upon  the  accounting  the  sureties  were  dis- 
charged and  a  new  bond  filed,  when  the  guardian  again  withdrew 
the  money  to  meet  the  loan.  Held,  the  first  sureties  were  not 
liable.  In  this  case,  however,  it  was  held  that  where  the  new  bond 
was  for  a  less  sum  than  the  value  of  the  ward's  property,  it  was 
without  authority  of  law,  and  an  order  discharging  the  old  sureties 
was  void,  Id.,  671 ;  but  the  sureties  on  the  new  bond,  voluntarily 
given,  were  liable  also.    103  S.  W.  R.,  665. 

In  Bopp  vs.  Hansford,  45  S.  W.  R.,  744,  it  was  held  where  the 
new  bond  was  ordered  without  citing  the  guardian,  and  the  bond 
was  given,  the  sureties  could  raise  the  objection  that  the  guardian 
was  not  cited  to  show  cause  why  a  new  bond  should  not  be  given. 

Sureties  Liable  for  Contribution. 

Contribution  by  sureties  where  one  or  more  has  paid  more  than 
their  share  of  the  deficit,  of  course,  applies  to  guardians'  bonds, 
and  when  different  bonds  have  been  given  to  secure  the  perform- 
ance of  the  guardian's  duty  the  sureties  on  all  the  bonds  are  liable 
for  contribution,  though  they  may  not  have  known  of  the  existence 
of  another  bond,  103  S.  W.  R.,  665;  Farris  vs.  Cockrell,  88  T., 
428;  Bell  vs.  Boyd,  76  T.,  134;  Jackson  vs.  Murray,  77  T.,  644; 
Bank  vs.  McNulty,  89  T.,  127,  and  though  bound  in  different 
amounts  the  contribution  will  still  be  enforced  in  proportion  that 
the  liability  of  each  bears  to  the  amount  due.  103  S.  W.  R.,  672; 
Rush  vs.  Bishop,  60  T..  177. 

AVhen  suit  was  on  two  bond?,  and  sureties  on  later  bond  do  not 
ask  for  relief  against  sureties  on  former  bond,  the  defalcation  hav- 
ing taken  place  after  fii'st  bond  discharged,  you  may  dismiss  as  to 
sureties  on  first  bond.     Hornung  vs.  Schramm,  54  S.  W.'R.,  615. 
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CHAPTER  XCIX. 

SUIT  ON  BOND. 

Jurisdiction  and  Venue^ 

After  the  principal  has  ceased  to  be  guardian,  the  district  court 
has  jurisdiction  in  an  action  against  sureties  on  the  bond,  Timmins 
vs.  Bonner,  58  T.,  560,  if  amount  justifies  it.  The  suit  may  be 
brought  in  a  court  of  competent  jurisdiction  as  to  amount.  Handy 
vs.  Woodhouse,  25  S.  W.  R.,  40 ;  Fori;  vs.  Fitts,  66  T.,  595.  The 
probate  court  has  no  jurisdiction,  Richardson  vs.  KJnox,  37  S.  W. 
R.,  190;  Handy  vs.  Woodhouse,  25  S.  W.  R.,  40,  and  the  same 
jurisdiction  may  be  exercised  after  the  ward^s  marriage.  Carpenter 
vs.  Solomon,  14  S.  W.  R.,  1074. 

The  probate  court  has  no  jurisdiction.  Articles  2777-2778,  Rev. 
Stats.,  have  been  declared  unconstitutional  in  so  far  as  they  pro*' 
vide  for  suit  on  a  guardian^s  bond  in  the  probate  court.  Handy  vs. 
Woodhouse,  25  S.  W.  R.,  40;  Timmins  vs.  Bonner,  58  T.,  554; 
Richardson  vs.  Knox,  37  S.  W.  R.,  190.  As  to  venue,  see  Cohen 
vs.  Munson,  59  T.,  237;  Stewart  vs.  Morrison,  81  T.,  399;  83 
S.  W.  R.,  395 ;  76  T.,  535. 

Suit  on  Bond, 

As  stated  before,  in  a  suit  on  the  bdnd  the  liability  need  not  be 
fixed  in  the  county  court.  Moore  vs.  Hanscom,  103  S.  W.  R.,  668 ; 
70  T.,  71;  66  T.,  593;  Hix  vs.  Duncan,  99  S.  W.  R.,  422.  Suit 
may  be  brought  on  three  successive  bonds,  and  it  would  be  no 
misjoinder  of  action  where  a  former  guardian's  executrix  and 
sureties  were  sued  on  successive  bonds  given  by  her,  103  S.  W. 
R.,  673,  and  authorities  cited;  nor  would  a  joinder  of  allegations 
of  conversion  by  the  guardian  of  plaintiflE's  joint  funds  and  plain- 
tiflf's  personal  property  be  improper.    Bond  vs.  Dillard,  50  T.,  310. 

So  suit  by  one  ward  on  bond,  another  ward  in  same  guardianship 
proceedings,  but  who  had  been  discharged  from  guardianship,  need 
not  be  made  a  party,  Robertson  vs.  Toun,  76  T.,  538;  nor  is  the 
county  judge  a  necessary  party.    Id. 

Suit  may  be  brought  against  the  sureties  only  when  guardian  is 
insolvent,  or  a  fugitive  from  justice.  Bopp  vs.  Hansford,  45  S.  W. 
R.,  744. 
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LimUation  to  Suit  on  Ouourdian's  Bond. 

The  action  on  the  bond  is  barred  only  in  four  years  from  the 
deaths  resignation^  removal  or  discharge  of  the  guardian,  fiev. 
Stats.,  Art.  3357 ;  Allen  vs.  Stovall,  94  Ti,  629-630. 

The  words  "removal/'  "resignation^^  and  "discharge"  must  be 
construed  in  the  light  of  Articles  2770,  2764,  2696  and  2698,  so 
limitation  does  not  begin  to  run  from  the  death  of  the  ward,  but 
from  the  time  the  order  of  the  court  declares  the  resignation, 
removal,  etc.  Marlow  vs.  Lacy,  68  T.,  155;  Read  vs.  Henderson, 
57  S.  W.  E.,  78,  is  in  conflict  and  is  overruled  in  94  T.,  630.  See 
Oldham  vs.  Brooks,  25  S.  W.  E.,  648. 

In  Parish  vs.  Alston,  Qb  T.,  198,  it  is  decided  that  the  suit  is 
barred  in  four  years  from  the  marriage  of  the  ward.  See  Bopp 
vs.  Hansford,  45  S.  W.  E.,  747 ;  Stewart  vs.  Bobbins,  65  S.  W.  R., 
899 ;  Eev.  Stats.,  Art.  3358 ;  Stroud  vs.  Hawkins,  67  S.  W.  E.,  534 ; 
Freedman  vs.  Vallie,  75  S.  W.  E.,  322;  Hampton  vs.  Hampton,  9 
T.  C.  A.,  497. 

When  Bond  Need  Not  Be  Given. 

When  the  surviving  parent  of  a  minor  has  provided  by  will,  reg- 
ularly probated,  that  a  guardian  appointed  by  such  will  shall  not 
be  required  to  give  bond,  the  direction  shall  be  observed  unless  it 
be  made  to  appear  at  any  time  that  such  guardian  is  mismanaging 
the  property,  or  about  to  betray  his  trust,  in  which  case,  on  proper 
proceedings,  the  court  may  require  the  guardian  to  give  bond  as 
in  other  cases. 
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CHAPTEB  C. 

INVENTORY   AND    APPRAISEMENT    OP    GUARDIAN. 

Inventory^  Appraisement  and  List  of  Claims, 

The  guardian^  within  thirty  days  after  taking  the  oath  and  giv- 
ing bond  with  the  assistance  of  any  two  of  the  appraisers^  shall 
make  and  return  to  the  court  a  true  and  perfect  inventory  of  all 
property,  real  and  personal,  belonging  to  the  estate.  Each  item 
must  be  appraised,  and  the  value  set  opposite  in  the  inventory,  and 
must  be  sworn  to  by  the  appraisers  before  an  ofiBcer  of  the  county 
authorized  to  administer  oaths.  Bev.  Stats.,  Art  2612;  compare 
Art.  1969. 

The  guardian  must  attach  to  such  inventory  a  list  of  all  claims 
due  or  to  become  due  belonging  to  the  estate,  which  list  must  in 
form  follow  the  list  required  in  ordinary  administrations.  Rev. 
Stats.,  Arts.  1967,  2613;  but  the  oath  prescribed  for  a  guardian 
to  attach  to  the  inventory  and  list  of  claims  is  set  forth  specifi- 
cally in  Article  2614,  which  is  "that  the  inventory  and  list  of 
claims  annexed  thereto  are  a  true  and  perfect  inventory  and  list 
of  all  the  property,  real  and  personal,  belonging  to  the  estate  that 
has  come  to  my  knowledge.^'  Where  the  ward  owns  property 
jointly  with  others  it  must  be  distinctly  stated  in  the  inventory 
and  list,  showing  the  items,  the  interest  or  share  of  the  ward  and 
the  names  and  relationship,  if  any,  of  other  part  owners.  Rev. 
Stats.,  Art.  2615. 

Additional  Inventory. 

From  time  to  time  as. other  property  or  claims  are  discovered 
belonging  to  the  estate,  the  guardian  should  at  once  file  an  addi- 
tional inventory  embracing  the  property  or  claim,  as  the  case  may 
be,  Bev.  Stats.,  Art.  2616,  and  when  this  is  done  the  court  should 
at  once,  either  in  term  time  or  vacation,  appoint  appraisers  to  ap- 
praise the  properly,  as  is  required  in  the  original  inventory,  and 
should  enter  an  order  to  that  effect.    Bev.  Stats.,  Art.  2617. 

When  it  becomes  known  to  the  court  that  a  guardian  has  not 
returned  an  inventory  and  list  of  claims  of  all  the  property,  the 
judge  shall  have  the  guardian  cited,  either  in  term  time  or  vaca- 
tion, and  require  him  to  make  an  additional  inventory  and  ap- 
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praisement  or  list  of  claims^  as  the  case  may  be^  in  the  same  man* 
ner  and  time  as  required  in  original  inventories.  Said  inventories 
and  lists  are  to  embrace  only  such  property  as  was  previously 
omitted,  Rev.  Stats.,  Art.  2618,  and  erroneous  inventories  and  list 
of  claims  may  be  revised  and  uew  appraisement  ordered  as  in 
estates  of  decedents.    Rev.  Stats.,  Art.  2619. 

Inventories  and  List  as  Evidence. 

Inventories  and  lists  of  claims,  when  properly  made  and  ap- 
proved by  the  court,  or  the  record  thereof  or  copies  of  the  record 
duly  certified  imder  seal,  may  be  given  in  evidence  in  any  suit  by 
or  against  a  guardian^  but  shall  not  be  conclusive  against  the  ward 
if  it  be  shown  that  there  is  other  property  or  are  other  claims  not 
included,  or  that  the  estate  or  claims  were  actually  worth  more 
than  the  value  as  set  down  in  the  inventory  and  list.  Rev.  Stats., 
Art.  2620. 

It  will  be  seen  by  the  statute  that  the  rules  and  regulations  con- 
trolling the  inventories  and  list  of  claims  in  ordinary  adminis- 
trations apply  to  guardianship,  and  it  is  unnecessary  to  repeat  the 
various  citations  and  rules  governing  inventories  and  list  of  claims. 
(See  "Inventories.") 
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CHAPTER  CI. 

POWERS  AND  DUTIES  OF  GUARDIANS  AS  TO  PERSON  OF  MINOR. 

We  now  come  to  the  powers  and  duties  of  guardians  and  first  as 
to  his  powers. 

As  io  the  Person  of  the  Minor, 

The  statute.  Article  2621,  gives  to  the  guardian  of  the  person 
the  charge  and  control  of  the  minor  or  other  ward,  which  embraces 
the  support  and  education,  and  his  duties  correspond  with  his 
rights.  The  character  of  this  case  and  control  is  more  specifically 
set  forth  in  Article  2622,  which  is  not  only  to  see  that  the  minor 
is  educated  in  a  manner  suitable  to  his  condition,  but,  if  necessary 
for  his  support,  that  he  learn  a  trade  or  adopt  some  useful  pro- 
fession. To  enable  him  to  do  this  it  is  provided  that,  where  the 
guardianship  of  the  estate  and  person  is  in  the  hands  of  different 
persons,  the  guardian  of  the  estate  must  pay  over  semi-annually 
to  the  guardian  of  the  person  a  sufficient  amount  of  money,  to  be 
fixed  by  the  court,  for  the  education  and  maintenance  of  the  ward. 
The  guardian  of  the  estate  may  be  compelled  to  do  this  by  order 
of.  court  after  citation.    Rev.  Stats.,  Art,  2629. 

Here  I  wish  to  speak  of  the  powers  of  the  guardian,  whether  of 
the  person  or  person  and  estate,  in  performing  the  duties  of  main- 
tenance and  education  of  the  ward. 

It  is  laid  down  in  Article  2630  that  the  court  may  direct  the 
guardian  of  the  person  to  expend  for  the  education  and  mainte- 
nance of  the  ward  a  specific  sum,  although  such  sum  may  exceed 
the  income  of  the  estate;  in  a  word,  that  the  corpus  of  the  estate, 
if  necessary,  may  be  used  for  that  purpose,  Bouldin  vs.  Miller,  87 
T.,  359;  but  without  such  direction  the  guardian  is  forbidden  in 
any  case  to  do  so.  This  provision  of  the  statute  has  been  repeatedly 
construed.  Blackwood  vs.  Blackwood,  49  S.  W.  R.,  1045;  Smythe 
vs.  Lumpkin,  62  T.,  242;  Jones  vs.  Parker,  67  T.,  76;  Read  vs. 
Henderson,  57  S.  W.  R.,  78 ;  45  S.  W.  R.,  412 ;  62  S.  W.  R.,  87, 
909;  Logan  vs.  Gay,  90  S.  W.  R.,  862. 

Thus,  in  Smythe  vs.  Lumpkin,  62  T.,  242,  and  Jones  vs.  Parker, 
67  T.,  76,  the  statute  was  literally  enforced  and  these  cases  approved 
in  DeCordova  vs.  Rogers,  97  T.,  60;  in  the  last  case  it  is  said  that 
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*'clear  income'^  means  money  less  expenditures  for  taxes,  insurance 
and  repairs,  but  to  which  must  be  added  interest  to  be  charged 
against  a  guardian  for  money  he  should  have  loaned  out.  Logan 
vs.  Gay,  87  S.  W.  B.,  852 ;  90  S.  W.  R.,  862.  The  income  and 
expenditures  for  support  and  education  must  run  concurrently,  and 
if  the  income  does  not  meet  the  whole  claim,  the  balance  due  is  of 
no  effect  as  far  as  the  ward's  estate  is  concerned.  Logan  vs.  Gay, 
87  S.  W.  R.,  852;  Blackwood  vs.  Blackwood,  49  S.  W.  R.,  1045. 

It  was  also  held  that  claims  for  support  and  maintenance  accru- 
ing before  the  guardian  was  appointed,  but  paid  by  him  out  of 
revenues  arising  for  a  subsequent  period,  he  could  not  be  allowed 
credit  for  the  payment,  97  T.,  68 ;  but  this  was  overruled  in  Logan 
vs.  Gay,  90  S.  W.  R.,  862.  In  this  line  of  cases  it  is  clearly  inti- 
mated that,  within  the  income,  the  guardian  may  of  his  own 
motion  meet  the  expenditures  of  his  ward.  In  Murphy  vs.  McCul- 
lough,  90  S.  W.  R.,  69,  the  guardian  had  used  five  hundred  out 
of  three  thousand  dollars  for  the  maintenance  and  education  of 
her  wards,  but  not  being  able  to  show  an  order  of  court,  she  was 
refused  credit  for  the  amount  in  her  accounts  and,  further,  charged 
with  10  per  cent  interest  on  the  amount  for  failing  to  loan  the 
money  so  expended.    Freedman  vs.  Vallie,  75  S.  W.  R.,  322. 

In  Wheeler  vs.  Duke,  67  S.  W.  R.,  909,  an  order  to  expend  so 
much  of  the  corpus  of  the  estate  as  is  necessary  was  held  void. 
Under  Article  2630,  Rev.  Stats.,  the  court  must  fix  specific  amount. 
Neither  wiU  a  verbal  order  protect  the  guardian.  67  T.,  82;  92 
T.,  481;  94  T.,  630;  47  S.  W.  R.,  483.  But  this  rule  may  not 
apply  when  the  parent  is  guardian. 

The  common  law  duty  to  support  and  care  for  the  minor  children 
devolves  on  the  father,  and  upon  his  death  on  the  mother;  and 
where  the  parent  is  able  to  support  the  minor,  he  nor  she  can  use 
the  income  of  the  minor's  estate  for  that  purpose.  The  exception 
to  the  rule  is  when  the  parent  is  guardian  and,  as  parent,  is  unable 
financially  to  support  and  maintain  the  minor.  Frisbe  vs.  Tier- 
nan,  76  T.,  291 ;  Moore  vs.  Moore,  31  S.  W.  R.,  532 ;  Kendrick  vs. 
Wheeler,  85  T.,  247;  Rice  vs.  Rice,  21  T.,  58;  35  T.,  573;  but 
where  ward  is  kept  at  work  and  not  sent  to  school,  the  parent  could 
not  charge  the  estate  for  board  and  clothing.  McGary  vs.  Lamb, 
3  T.,  343. 
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CHAPTER  CII. 

POWERS  AND  DUTIES  OF  GUARDIAN  AS   TO  THE  ESTATE. 

The  powers  and  duties  of  the  guardian  of  the  estate  are  specifi- 
cally stated  in  the  statutes.  Thus^  he  is  entitled  to  the  possession 
and  management  of  all  the  property  of  the  ward,  Wren  vs.  Harris, 
78  T.,  349 ;  Smith  vs.  Dibrell,  31  T.,  243 ;  Shippers  Co.  vs.  David- 
son, 80  S.  W.  E.,  1032;  Bev.  Stats.,  Arts.  2621-2623;  therefore, 
he  must  collect  the  rents  and  debts  due  the  ward's  estate.  Rev. 
Stats.,  Arts.  2625,  2627.  He  must  take  possession  of  the  personal 
property,  books,  title  papers  and  other  papers  of  the  estate.  Rev. 
Stats.,  Art.  2626.  He  must  recover  possession  of  all  property  to 
which  the  ward  has  a  title  or  claim,  as  well  as  collect  the  debts  due. 
Rev.  Stats.,  Art.  2627.  He  must  bring  and  defend  all  suits  by  and 
against  the  estate.  Rev.  Stats.,  Art.  2623;  and  while  he  is  charged 
with  the  duty  of  bringing  suits  when  necessary  to  recover  the  prop- 
erty and  debts,  he  must  act  with  proper  prudence  and  not  seek  to 
recover  at  the  expense  of  the  estate.  When  there  is  no  reasonable 
prospect  of  recovering  the  property  or  collecting  the  debt,  if  failure 
arises  from  want  of  proper  prudence,  he  and  his  bondsmen  would 
be  responsible  for  the  loss.    Rev.  Stats.,  Art.  2627. 

When  the  ward  owns  property  jointly  with  others,  he  is  entitled 
to  possession  in  common  with  the  joint  owners.  Rev.  Stats.,  Art. 
2631. 

He  must  manage  the  estate  as  a  prudent  man  would  manage  his 
own  property  and  must  account  for  the  revenues  and  profits  arising 
from  a  prudent  management,  Rev.  Stats.,  Art.  2625;  Parlin  vs. 
Webster,  43  S.  W.  R.,  469;  Prince  vs.  Ladd,  15  S.  W.  R.,  159; 
Allen  vs.  Stovall,  63  S.  W.  R.,  864;  and  this  duty  of  accounting 
for  property  and  its  revenues  applies  where  he  has  obtained  illegal 
possession  of  his  ward's  property  before  his  appointment  and  re- 
ported it  in  possession.  His  bond  is  liable  for  his  default.  Sargent 
vs.  Wallis,  67  T.,  486.  His  management  is  governed  by  the  rules 
and  regulations  governing  guardians  and  minors  as  set  forth  in 
Title  51  of  the  Revised  Statutes.    Rev.  Stats.,  Art.  2623. 

In  collecting  the  debts  of  the  estate  he  may  receive  property  in 
payment  of  any  debt  if,  in  his  opinion,  for  the  best  interest  of  the 
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estate.  This  pover  mu^  be  controlled  bj  a  ptnident  Jiacredon. 
Bev.  Stat«.,  Art.  2628. 

He  can  not  compromise  a  claim  without  an  order  of  court,  Daiis 
Tg.  Beall,  74  S.  W.  B.,  325;  see  50  S.  W.  B^  1086;  Bev.  Stats^ 
Arts,  1987,  2558;  Bzown  ts,  Fidelitr  Co.,  98  T.,  55;  bnt  haTing 
received  money  nnder  a  compromise  without  an  order  of  court,  his 
bond  would  be  responsible.    Allen  ts.  Stovall,  94  T.,  629. 

He  can  not  release  one  seenritj  and  take  one  inferior.  Smith  ts. 
Dibrell,  31  T.,  243 ;  Breiberg  ts!  DeLamar,  27  S.  W.  B.,  151 ;  36 
S.  W.  B.,  482,  nor  discharge  a  borrower  from  his  liability.  Id.; 
and  the  approval  of  the  guardian's  account  will  not  by  implication 
cure  these  ill^al  acts  to  the  prejudice  of  the  ward.    Id. 

Conflicting  Interests  of  Guardian  and  Ward. 

The  guardian  nor  his  heirs,  executors,  administrators  or  assigns 
can  dispute  the  right  of  the  ward  to  property  that  shall  have  come 
to  his  hand  as  guardian,  except  such  property  as  shall  have  been 
recovered  from  the  guardian,  or  there  be  a  personal  action  pending 
on  account  of  it.,  Bev.  Stats.,  Art.  2632 ;  Portis  vs.  Cummings,  21 
T.,  266 ;  Portis  vs.  Hill,  14  T.,  79 ;  Allen  vs.  Stovall,  94  T.,  629. 
So  in  an  action  of  trespass  to  try  title  by  guardian  as  such,  but 
brings  suit  in  his  own  name,  he  can  not  assert  title  in  himself  as 
against  his  ward,  26  S.  W.  R.,  932-930 ;  and  when  adversely  inter- 
ested he  can  enter  into  no  agreement  to  arbitrate  his  rights  and 
those  of  his  ward  in  the  division  of  land.  Fortune  vs.  Killebrew, 
23  S.  W.  R.,  976 ;  see  22  T.,  556. 

He  can  not,  as  an  individual,  contract  with  himself  as  guardian 
for  satigfaction  of  debt  due  ward.  Cabell  vs.  Shoe  Co.,  81  T.,  109 ; 
23  S.  W.  R.,  624.  But  where  a  father  included  in  an  inventory  his 
own  real  estate  as  the  property  of  his  ward,  he  was  not  estopped 
nor  divested  of  the  title  by  the  fact.  Koppelman  vs.  Koppelman, 
67  S.  W.  R.,  570;  Dunham  vg.  Chatham,  21  T.,  248. 

The  fact  that  a  guardian  loaned  to  himself  money  of  the  ward 
does  not  pass  the  same  out  of  his  hand  as  guardian,  nor  aflFect  his 
liability  on  his  bond.    Freedman  vs.  Vallie,  75  S.  W.  R.,  322. 

By  Article  2624  the  guardian  of  both  person  and  estate  has  all 
the  rights  and  powers  and  shall  perform  all  the  duties  of  the  guard- 
ian of  the  person  and  estate,  but  where  the  guardianship  of  person 
and  estate  is  in  different  persons,  the  guardian  of  the  estate  can 
not  deprive  the  guardian  of  the  person  of  the  right  to  occupy  the 
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homestead  with  wards;  but  if  there  be  profits  arising  over  and 
above  what  is  necessary  to  support  and  maintain  the  ward,  the 
guardian  of  the  person  must  turn  them  over  to  the  guardian  of  the 
estate.    Hudgins  vs.  Sansom,  72  T.,  232. 

Guardian  Suing  for  Estate. 

It  is  not  material  whether  the  guardian  brings  suit  in  his  own 
name  for  the  ward  or  in  the  ward's  name  by  his  guardian.  45  T., 
171.  A  guardian  may  bring  suit  in  his  own  name  on  note  when 
the  legal  title  thereto  is  in  him.  Zaeary  vs.  Gregory,  32  T.,  455 ; 
2  App.  C,  Sec.  769. 

Where  there  are  no  debts  and  no  necessity  for  administration, 
the  guardian  may  sue  directly  for  the  ward's  interest  in  the  estate 
of  the  ancestor.  Mclntyre  vs.  Chappel,  4  T.,  192-193 ;  Patton  vs. 
Gregory,  21  T.,  517;  Eoberts  vs.  Sacra,  36  T.,  581;  Neal  vs.  Bar- 
telson,  65  T.,  482. 

Where  guardian  sues  in  trespass  to  try  title,  the  ward  is  con- 
cluded by  the  decree.  Owen  vs.  Shaw,  20  T.,  88;  Hartwell  vs. 
Jackson,  7  T.,  582. 

A  ward  can  not  recover  land  where  the  guardian  recovered  the 
purchase  money.  Clayton  vs.  McKinnon,  54  T.,  213;  Stephenson 
vs.  Marsalis,  33  S.  W.  B.,  387. 

Wards  are  bound  by  legal  acts  of  guardian,  Kendrick  vs.  Wheeler, 
85  T.,  253;  Dancy  vs.  Stricklinge,  15  T.,  561;  Ryan  vs.  Maxey, 
43  T.,  195 ;  see  Fitzwilliams  vs.  Davis,  43  S.  W.  R.,  842 ;  but  not 
estopped  by  acts  not  authorized  by  the  probate  court.  Kamey  vs. 
Chambers,  56  T.,  22;  Stephenson  vs.  Chappel,  36  S.  W.  R.,  484. 
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CHAPTER  cm. 

POWERS  AND  DUTIES  OF  GUARDIAN  AS  TO  THE   ESTATE. 

Duty  to  Invest  Surplus  Money, 

By  Article  2639,  Bev.  Stats.,  if  at  any  time  the  guardian  has  in 
hand  money  beyond  what  is  necessary  for  the  education  and  main- 
tenance of  the  ward,  the  guardian  is  required,  under  the  direction 
of  the  court,  to  invest  such  money  in  the  bonds  of  the  United 
States  or  the  State  of  Texas,  or  loan  the  same  for  the  highest  rate 
of  interest  that  can  be  obtained  therefor.  A  note  or  notes  must  be 
taken  for  the  loan  secured  by  mortgage  with  power  of  sale  on  un- 
encumbered real  estate  in  Texas,  to  -be  worth  at  least  double  the 
amount  of  the  loan  and  interest.  Or  he  may  take  as  collateral 
vendor's  lien  notes  or  may  purchase  vendor's  lien  notes,  if  one-half 
has  been  paid  on  the  land  for  which  said  notes  were  given.  The 
note  and  security  must  be  approved  by  the  county  judge  before  the 
money  is  paid  to  the  borrower,  and  the  approval  shall  be  entered 
as  an  order  of  court,  either  in  term  time  or  vacation.  The  county 
judge  is  responsible  on  his  bond  for  failure  to  perform  his  duty 
in  determining  the  sufficiency  of  the  security.  Rev.  Stats.,  Arts. 
2600,  2640. 

Investing  in  Lands. 

When  the  guardian  has  surplus  money  on  hand  and  thinks  it  best 
to  invest  it  in  real  estate  for  the  ward,  he  should  apply  to  the 
court  for  an  order  authorizing  him  to  make  the  investment,  and 
the  application  should  state  the  nature  of  the  investment  desired 
to  be  made  and  his  reasons  for  making  the  same.  Rev.  Stats.,  Art. 
2641.  When  the  application  is  made,  notice  of  it  shall  be  given  in 
the  same  manner  required  for  notice  of  sale  of  the  ward's  real 
estate.  Rev.  Stats.,  Art.  2642;  Hurst  vs.  Marshall,  75  T.,  452. 
The  application  must  be  heard  at  a  regular  term  of  court  and  if 
the  court  is  satisfied  that  the  investment  should  be  made,  he  must 
have  entered  an  order  of  court  in  the  minutes  authorizing  the  in- 
vestment to  be  made,  specifying  the  investment,  and  with  such 
further  directions  as  the  court  may  deem  advisable  to  make.  Rev. 
Stats.,  Art.  2643. 

Where  the  court  has  by  order  authorized  a  contract  for  the  in- 
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yestment  of  money  on  real  estate^  the  contract  must  be  reported  to 
the  court  at  the  next  regular  term  after  such  order.  The  court 
shall  examine  fully  into  the  same  and  being  satisfied  that  the 
investment  would  be  beneficial^  and  that  the  title  is  valid  and  un- 
encumbered, the  court  may  approve  the  contract  and  authorize  the 
guardian  to  pay  over  the  money  on  the  performance  of « the  con- 
tract. Without  this  approval  and  order  entered  on  the  minutes  of 
the  court,  the  guardian  can  not  pay  out  a  dollar  of  the  money. 
Bev.  Stats.,  Art.  2644.  The  title  to  the  real  estate  must  be  made 
to  the  ward  and  must  be  inventoried,  appraised  and  managed  as 
other  real  estate  of  the  ward.    Bev.  Stats.,  Art.  2645. 

Any  one  knowing  that  a  guardian  has  surplus  money  that  should 
be  loaned  or  invested  may  cause  him,  by  complaint  in  writing,  to 
appear  at  a  regular  term  of  the  court  to  show  cause  why  he  should 
not  invest  the  money  or  lend  it  under  the  provisions  of  the  above 
statutes,  and  the  court  is  required  to  pass  on  the  complaint  and 
enter  an  order  in  accordance  with  the  fact.  Rev.  Stats.,  Art.  2646 ; 
and  if  it  is  made  known  to  the  county  judge  in  any  way  that  the 
guardian  has  surplus  money  of  the  ward,  it  is  his  duty  to  cite  the 
guardian  to  appear  at  a  regular  term  of  the  court  and  show  cause 
why  the  money  should  not  be  invested  or  loaned.  Rev.  Stats.,  Art 
2647. 

A  guardian  is  liable  for  the  highest  rate  of  legal  interest  when 
by  reasonable  diligence  he  could  have  invested  or  loaned  the  ward's 
money  and  did  not,  Rev.  Stats.,  Art.  2648;  Smythe  vs.  Lumpkin, 
62  T.,  242;  Freedman  vs.  Vallie,  75  S.  W.  R.,  322;  Murphy  vs. 
McCollough,  90  S.  W.  R.,  69 ;  Logan  vs.  Gay,  90  S.  W.  R.,  861 ; 
and  this  is  his  liability  where  he  uses  the  ward's  money  on  his  own 
account,  but  he  may  be  held  to  account  for  the  profits  or  interest. 
Reed  vs.  Timmins,  52  T.,  84,  where  he  uses  the  money  pending 
the  guardianship,  for  it  is  held  that  this  does  not  apply  to  money 
which  it  is  the  duty  of  the  guardian  to  deliver  to  the  ward  on  set- 
tlement and  fails  to  do  so;  in  such  case  he  is  only  liable  for  legal 
rate  of  interest.    Logan  vs.  Gay,  90  S.  W.  R.,  861. 

But  it  may  be  that  though  the  guardian  has  in  hand  surplus 
money  of  the  ward  yet  with  the  use  of  diligence  he  can  not  safely 
invest  or  lend  it;  in  such  case  he  will  be  responsible  for  the  prin- 
cipal only.    Rev.  Stats.,  Art.  2648. 

Again,  where  the  guardian  has  loaned  the  money  of  his  ward 
under  direction  of  the  court  and  upon  security  approved  by  the 
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court,  if  the  borrower  is  unable  to  pay,  and  the  security  fails,  he 
will  not  be  personally  responsible  for  the  loss;  but  in  such  case  it 
must  clearly  appear  that  there  was  no  negligence  or  fraud  in  re- 
spect to  the  loan  or  the  collection  to  relieve  himself  or  his  bonds- 
men from  liability. 

Article  2650  requires  the  guardian  within  thirty  days  after 
investing  or  lending  money  to  make  a  report  of  the  whole  trans- 
action. 

We  see,  then,  that  money  of  the  wards  not  applied  to  their  sup- 
port and  education  should  be  invested  in  real  estate^  mortgages, 
vendor's  lien  notes,  or  in  the  purchase  of  lands,  or  in  bonds  of  the 
United  States  or  State  of  Texas.  That  when  mortgages  are  taken 
they  must  be  on  unencumbered  real  estate,  of  double  the  value  of 
the  loan  and  interest,  and  the  mortgage  must  contain  a  power  of 
sale;  or  if  invested  in  vendor's  lien  notes,  or  in  collateral  notes 
secured  by  vendor's  lien  notes,  then  there  must  have  been  at  least 
half  the  purchase  price  of  the  land  paid  and  the  vendor's  lien 
notes  given  for  the  other  half. 

Careful  scrutiny  is  required  as  to  the  value  of  the  land  upon 
which  the  mortgage  is  given,  and  especially  where  vendor's  lien 
notes  are  purchased  or  taken  as  collateral,  that  one-half  of  the  pur- 
chase money  has  been  in  good  faith  paid,  and  in  such  cases  it  must 
appear  that  the  land  did  not  sell  greatly  in  excess  of  its  actual 
value,  so  that  the  security  is  not  really  double  the  value  of  the 
loan.    Smith  vs.  Dibrell,  31  T.,  243. 

Ouardian  Must  Pursue  Statutes, 

A  guardian  who  has  invested  before  order  granted  the  money  of 
the  ward  in  lands,  and  failed  to  have  the  court  approve  the  pur- 
chase and  the  guardian  took  the  deed  in  her  name,  the  ward  may 
recover  from  the  vendors  the  money  received  by  the  guardian.  The 
vendors  of  the  land  were  put  upon  notice  that  the  guardian  was 
acting  without  authority,  and  when  title  was  made  to  the  guardian 
they  knew  the  ward's  money  was  used.  See  Hurst  vs.  Marshall, 
75  T.,  454.  In  such  case  the  guardian  may  be  made  a  party. 
Clayton  vs.  McKinnon,  54  T.,  212 ;  Moore  vs.  Hanscom,  106  S.  W. 
R.,  876.  The  vendor  must  be  certain  of  authority.  Smoot  vs. 
Richards,  27  S.  W.  R.,  967;  Freiberg  vs.  DeLamar,  2^7  S.  W.  R., 
151. 
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Renting  and  Leasing  Property  of  Ward. 

If  there  be  a  farm,  manufactory,  plantation  or  business  belong- 
ing to  the  estate,  and  it  is  not  required  that  it  be  sold  for  the  pay- 
ment of  debts,  it  shall  be  the  duty  of  the  guardian,  upon  an  order 
of  court,  to  carry  on  the  farm,  manufactory,  etc.,  or  to  rent  the 
same,  as  may  be  best  for  the  interest  of  the  estate.  The  court 
must  authorize  whatever  is  done^  and  in  granting  the  order  must 
take  into  consideration,  not  only  the  present,  but  the  future  neces- 
sity that  may  exist  for  the  sale  of  the  property  for  the  payment 
of  debts  or  the  education  and  maintenance  of  the  ward,  and  should 
not  extend  the  lease  of  said  property  beyond  what  may  be  to  the 
interest  of  the  estate.  Bev.  Stats.,  Art.  2633.  The  guardian,  when 
the  order  to  rent  is  issued,  must  rent  for  the  best  price  obtainable, 
for  which  he  must  demand  good  security  from  the  tenant,  and 
that  the  tenant  shall  not,  nor  shall  he  permit  any  one  else  to  com- 
mit waste  on  the  premises.    Rev.  Stats.,  Art.  2634. 

The  guardian  may  rent  any  other  improved  property  owned  by 
the  estate  other  than  what  is  mentioned  in  Article  2633  without  an 
order  of  court,  either  publicly  or  privately,  but  if  he  does  he  will 
be  required  to  accoimt  to  the  estate  for  the  reasonable  value  of  the 
rent  for  the  time  rented.  Rev.  Stats.,  Art.  2635.  He  must  report 
to  the  court  in  thirty  days  after  the  renting,  in  writing,  stating 
the  entire  transaction  and  verified  by  his  affidavit.  Rev.  Stats., 
Art.  2650. 

The  court  may,  of  its  own  motion,  order  the  farm,  plantation, 
manufactory,  business,  or  any  improved  property  rented  at  public 
or  private  renting  for  any  length  of  time,  not  to  exceed  one  year, 
and  upon  terms  that  may  be  considered  for  the  best  interests  of 
the  ward's  estate.    Rev.  Stats.,  Art.  2636. 

If  there  be  wild  or  unimproved  lands  belonging  to  the  estate,  the 
guardian  may  let  out  the  same  on  improvement  leases,  under  order 
of  the  court,  for  such  length  of  time  and  under  such  conditions 
as  the  court  may  deem  best.  Any  person  upon  complaint  in  writ- 
ing may  cite  the  guardian  to  appear  and  show  cause  why  he  should 
not  be  required  to  rent  the  property  of  the  ward  or  lease  for  im- 
provement the  unimproved  lands  of  the  ward. 

We  see  the  conditions  under  which  a  guardian  may  rent  the 
property  of  the  ward,  and  that  it  must  be  upon  an  order  of  court, 
and  security  must  be  demanded  of  the  tenant,  and  that  he  may  rent 
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without  an  order  any  improved  property  other  than  a  farm,  planta- 
tion, manufactory  or  bupiness;  but  where  he  rents  without  an  order, 
he  shall  be  required  to  account  for  the  reasonable  value  of  the  rent 
for  the  time  it  was  rented. 

In  Parlin  vs.  Webster,  43  S.  W.  B.,  570,  the  guardian  cultivated 
the  farm  without  an  order  of  court,  and  it  was  held  that  he  was 
liable  for  the  reasonable  rental  value  of  the  farm,  following 
Oglesby  vs.  Forman,  77  T.,  647,  holding  that  an  administrator 
under  the  same  conditions  was  charged  with  the  reasonable  rental 
value.  It  will  be  noticed,  however,  that  Oglesby  vs.  Forman  was 
decided  under  a  special  statute  authorizing  an  executor  or  admin- 
istrator to  rent  the  farm  vnthout  an  order  of  court;  whereas,  the 
statute  governing  guardian  and  ward,  Rev.  Stats.,  Art.  2633,  re- 
quires a  farm  to  be  rented  under  an  order  of  court,  and  permits 
the  guardian  to  rent  improved  property  other  than  a  farm,  etc., 
without  an  order  of  court.    Eev.  Stats.,  Art.  2635. 

It  is  true,  as  stated  in  Article  2558,  that  the  provisions,  rules 
and  regulations  which  govern  estates  of  decedents  shall  apply  to 
guardianship,  but  when  not  inconsistent  with  the  provisions  of 
Title  51.  It  seems  the  true  rule  should  be  that  where  a  guardian 
cultivates  the  farm  of  his  wards  without  authority  that  they  should 
be  entitled  to  the  profits  of  the  farm,  or  to  the  reasonable  value 
of  the  rent,  as  would  be  best  for  their  interests,  and  not  be  confined 
to  the  value  of  the  rent. 

The  matter  of  carrying  on  the  business  of  the  deceased  or  the 
renting  of  his  properties  by  the  executor  or  administrator  has  been 
fully  discussed,  and  under  Rev.  Stats.,  Art.  2558,  what  has  been 
there  stated  fully  applies  to  guardianships  when  not  inconsistent 
with  the  special  laws  governing  guardianship.  With  the  exception 
of  the  inconsistency  between  the  articles  to  which  attention  has 
been  called,  the  statutes  are  very  similar  and  the  rules  controlling 
executors  and  administrators  apply. 

Contracts  hy  Ouardians. 

We  have  spoken  of  the  conditions  under  which  the  guardian  can 
invest  the  funds  of  the  estate  or  carry  on  the  business,  or  rent  the 
property,  or  contract  for  the  education  of  the  ward.  We  will  now 
speak  of  the  contracts  that  a  guardian  may  make  during  the  ad- 
ministration of  the  ward's  estate  without  any  special  order,  but 
may  be  approved  in  accounting. 
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Of  course  all  contracts  whereby  expenditures  are  necessarily  in- 
curred in  the  safe-keeping  and  preservation  of  the  estate  should  be 
allowed  when  reported  in  his  accounts^  and  appear  to  be  reason- 
able, Jones  vs.  Parker,  67  T.,  82;  Smith  vs.  Dibrell,  31  T.,  243- 
244;  Owens  vs.  Mitchell,  38  T.,  590;  and  this  includes  all  reason- 
able attorney's  fees  in  suits  to  recover  the  ward's  property  or  pro- 
tect his  interests,  also  for  legal  advice  in  the  management  of  the 
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estate,  but  not  for  prosecuting  an  unfounded  claim.     Smythe  vs. 
Lumpkin,  62  T.,  242;  see  75  S.  W.  E.,  723. 

A  guardian  can  not  make  a  contract  with  an  attorney  to  recover 
land  for  a  part  of  it,  Glassgow  vs.  McKinnon,  79  T.,  119,  not  even 
with  the  sanction  of  the  court.  Id. ;  but  may  with  the  sanction  of 
the  court  contract  with  a  locator  to  locate  land  for  a  part.  Wren 
vs.  Harris,  78  T.,  349 ;  Ellis  vs.  Stone,  4  T.  C.  A.,  157.  He  may 
with  the  sanction  of  the  court  assign  notes.  76  S.  W.  R.,  944; 
Brown  vs.  Fidelity  Co.,  80  S.  W.  R.,  595 ;  Rev.  Stats.,  Art.  2113. 

We  see,  then,  that  his  power  to  contract  without  an  order  is 
extremely  limited. 

Can  Not  Compromise, 

A  guardian  without  an  order  of  court  can  not  compromise  and 
release  the  interest  of  the  wards  in  the  estate,  Stephenson  vs. 
Chappel,  36  S.  W.  R.,  482-484;  Rev.  Stats.,  Art.  1987;  Browne 
vs.  Fidelitj'  Co.,  80  S.  W.  R.,  593 ;  nor  can  a  guardian  compromise 
the  claim  of  a  ward  without  the  consent  of  the  court,  Ramey  vs. 
Chambers,  56  T.,  17 ;  Beall  vs.  Davis,  50  S.  W.  R.,  1086 ;  74  S.  W. 
R.,  325;  Reed  vs.  Timmins,  52  T.,  84;  Browne  vs.  Fidelity  Co.,  80 
S.  W.  R.,  593 ;  nor  discount  notes — in  such  case  the  maker  of  the 
note  will  not  be  released,  76  S.  W.  R.,  944;  nor  assign  a  note  be- 
longing to  estate.     80  S.  W.  R.,  593. 

Articles  2113  and  2558  abrogate  the  common  law  rule  permit- 
ting guardians  to  assign  notes.    Id. 

Ouardian  Can  Not  Release  the  Interest  of  the  Ward. 

Thus  a  guardian  can  not  release  the  interest  of  the  ward  in  a 
mortgage,  Smith  vs.  Dibrell,  31  T.,  244,  approved  in  40  T.,  448; 
Freiberg  vs.  DeT^mar,  27  S.  W.  R.,  151 ;  nor  exchange  securities 
to  the  minor's  prejudice,  Id.;  nor  release  the  interest  of  a  ward 
in  the  community  estate.  Stephenson  vs.  Chappel,  36  S.  W.  R., 
483;  Doughty  vs.  Cottrank,  27  S.  W.  R.,  915. 
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CHAPTER  CIV. 

SALES    BY    GUARDIAN. 

As  soon  as  practicable  after  the  inventory  and  appraisement  has 
been  filed,  the  guardian  should  apply  for  an  order  to  sell  at  public 
or  private  sale,  for  cash  or  on  credit  not  exceeding  six  months,  all 
the  personal  property  belonging  to  the  ward  that  is  liable  to  perish 
or  waste  or  deteriorate  in  value,  or  that  may  be  an  expense  or  dis- 
advantage in  the  keeping.    Rev.  Stats.,  Arts,  2651,  2117,  2119. 

Where  there  is  live  stock  that  the  guardian  is  unable  to  collect 
or  command  the  same  may  be  ordered  sold  at  public  auction,  on  a 
credit  not  to  exceed  twelve  months,  for  which  notes  beiaring  interest 
at  10  per  cent,  with  good  and  sufficient  security,  shall  be  demanded. 
This  character  of  sale  must  be  made  in  the  same  manner  as  sales 
of  real  estate.    Rev.  Stats.,  Arts.  2120,  2562. 

Sale  of  Real  Estate, 

If  the  income,  sales  of  personal  property,  and  proceeds  of  pre- 
vious sales  of  the  ward's  estate  is  insufficient  for  the  maintenance 
and  education  of  the  ward,  or  to  pay  the  debts  of  the  estate,  then 
the  guardian  of  the  person  or  of  the  estate,  or  the  creditor  having 
a  valid  claim,  or  any  person  interested  in  the  ward,  may  apply  to 
the  court  in  writing  to  sell  sufficient  of  the  real  estate  to  make  up 
the  deficiency.  Rev.  Stats.,  Art.  2653;  Bouldin  vs.  Miller,  87  T., 
359 ;  85  T.,  252 ;  83  S.  W.  R.,  871 ;  and  it  is  the  duty  of  the  guard- 
ian to  apply  under  oath  for  such  order  where  a  necessity  exists 
therefor,  setting  forth  the  necessity  and  the  condition  of  the  estate. 
Rev.  Stats.,  Art.  2654;  see  also  Article  2731,  providing  for  the 
court  to  issue  an  order  of  sale  where  there  are  no  funds  to  meet 
an  order  to  guardian  to  pay  a  claim. 

If  the  application  is  made  by  any  other  person  than  the  guard- 
ian, the  latter  must  be  cited  to  appear  at  a  regular  term  and  show 
cause  why  the  order  should  not  .be  issued,  and  to  present  under 
oath  an  exhibit  of  the  estate.    Rev.  Stats.,  Art.  2655. 

Citation. 

When  an  application  for  the  sale  of  real  estate  is  filed,  citation 
must  at  once  issue  to  persons  interested  in  the  ward  to  appear  at 
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a  regular  term  and  show  cause  why  the  application  should  not  be 
granted.  It  should  state  property  sought  to  be  sold  and  served 
by  postings  as  in  sale  of  real  estate  of  decedents,  for  at  least;^  twenty 
days  before  the  term  of  court  to  which  the  citation  is  made  return- 
able.   Bev.  Stats.,  Arts.  2124,  2656,  2130  et  seq. 

No  order  for  the  sale  of  real  estate  shall  be  made  without  issu- 
ing, serving  and  returning  the  citation  as  required  above,  Rev. 
Stats.,  Art.  2657,  and  when  ordered  to  be  sold  only  the  real  estate 
that  would  be  most  advantageous  to  the  estate  should  be  sold. 
Rev.  Stats.,  Art.  2653. 

Order  of  Sale. 

Order  of  sale  shall  contain  (1)  property  to  be  sold,  with  descrip- 
tion to  identify.  (2)  Whether  to  be  sold  for  cash  or  on  credit,  and 
length  of  credit.  (3)  Whether  at  public  auction  or  private  sale, 
and  if  at  public  sale  the  time  and  place.  (4)  The  purpose  and 
necessity  for  the  sale.  (5)  Require  the  sale  to  be  made,  and  report 
returns.    Rev.  Stats.,  Art.  2660. 

Cash  or  Credit, 

The  sale  of  real  estate  may  be  ordered  for  cash,  or  on  a  credit 
either  wholly  or  partially,  and  if  wholly  on  credit,  it  should  not 
exceed  twelve  months ;  and  it  may  be  thus  sold  at  public  or  private 
sale,  as  may  be  deemed  best  by  the  court.  Rev.  Stats.,  Ajrts.  2129, 
2659. 

When  made  partially  on  a  credit,  the  casli  payment  should  not 
be  less  than  one-fifth  of  the  price,  and  the  purchaser  must  give  his 
notes  or  note,  maturing  in  equal  annual  amounts,  but  the  last 
note  must  mature  not  later  than  five  vears  from  date  of  deed.  The 
interest  must  not  be  less  than  6  per  cent,  payable  annually,  and 
default  in  the  payment  of  principal  or  interest  or  any  part  thereof 
when  due  shall  mature  the  whole  debt.  All  notes  given  must  be 
secured  by  vendor's  lien  retained  in  the  deed  and  notes.  Rev. 
Stats.,  Art.  2662. 

Improved  Property  or  Timbered  Lands. 

If  the  property  sold  be  improved  property  or  timbered  lands,  the 
cash  payment  shall  not  be  less  than  one-third  of  the  appraised 
value,  and  the  notes  for  deferred  payments  executed  and  secured 
as  above  stated. 
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When  Wholly  for  Credit 

If  the  sale  be  wholly  on  credit,  the  purchaser's  note  must  be 
secured  by  a  vendor's  lien,  and,  in  addition,  he  must  furnish  good 
personal  security,  and  the  rate  of  interest  shall  not  be  less  tiian 
6  per  cent.  In  every  case  the  notes  must  be  made  payable  in  the 
county  where  the  guardianship  is  pending.  Rev.  Stats.,  Art.  2662; 
Acts  of  1892. 

Where  Made. 

All  sales  are  to  be  made  in  the  county  where  the  guardianship 
is  pending,  except  when  situated  in  another  county,  in  which  case 
the  court  may  order  the  sale  in  such  county.  In  all  such  cases  the 
sale  shall  be  advertised  in  both  counties.    Rev.  Stats.,  Art.  2661. 

Bidders  Must  Comply  With  Terms. 

Any  one  bidding  off  property  in  a  guardianship  sale  failing  to 
comply  with  terms  shall  be  liable  to  pay  10  per  cent  on  the  amount 
of  his  bid,  and  in  addition  the  difference  between  his  bid  and  the 
bid  of  one  subsequently  purchasing  the  property  on  a  second  sale, 
to  be  recovered  in  any  court  having  jurisdiction  of  the  amount. 
Rev.  Stats.,  Art.  2664. 

Sales  May  Be  Continued. 

Public  sales  may  be  continued  from  day  to  day  in  case  the  day 
set  apart  is  insufficient  to  complete  the  sale  as  advertised.  This 
continuance  mav  be  bv  verbal  notice  at  the  conclusion  of  the  sale  of 
each  day.  These  sales  must  be  made  within  the  hours  prescribed 
for  sales  under  execution.  Rev.  Stats.,  Art.  2665,  and  the  laws 
regulating  sales  under  execution  so  far  as  the  same  relate  to  the 
advertisement  and  sale  of  property  and  the  proceedings  incidental 
thereto  apply  to  these  sales  if  not  inconsistent  with  the  provisions 
of  Title  51,  governing  guardian  and  wards.    Rev.  Stats.,  Art.  2666. 

Private  Sale  and  Notice, 

If  the  sale  is  private,  no  notice  of  the  sale  need  be  given.  Rev. 
Stats.,  Art.  2667. 

Guardian  Can  Not  Purchase. 

The  guardian  can  not  take  the  estate  of  his  ward  or  any  part  of 
it  at  its  appraised  value,  or  become  the  purchaser,  either  directly 
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or  indirectly,  when  sold  by  him;  and  if  it  should  so  appear  upon 
the  complaint  in  writing  of  any  person  after  the  guardian  has  been 
cited  to  answer,  the  sale  shall  be  declared  void  by  the  court  and 
an  order  setting  aside  shall  be  entered  on  the  minutes  of  the  court, 
and  the  cost  of  the  sale  and  proceedings  to  annul  it  shall  be  ad- 
judged against  the  guardian.  Rev.  Stats.,  Art.  2582;  Hampton  vs.. 
Hampton,  9  T.  C.  A.,  497. 

The  right  to  set  aside  the  sale  is  not  defeated  by  the  fact  that 
the  property  has  been  transferred  to  third  parties.  Rev.  Stats., 
Art.  2582  construed. 

When  a  guardian  uses  the  money  of  ward  in  part  payment  of 
land  to  which  he  takes  the  title  on  himself,  a  resulting  trust  arises 
and  he  can  not  sell  during  minority  of  minor  to  a  bona  fide  pur- 
chaser without  notice  so  as  to  affect  the  interest  of  the  minor. 
Hix  vs.  Armstrong,  108  S.  W.  R.,  797. 

Precedent  Conditions  to  Selling  by  Onardian. 

I  have  thus  grouped  the  statutes  prescribing  the  conditions  and 
the  preliminary  steps  to  be  taken  in  the  sale  of  a  ward's  property 
by  a  guardian.  I  will  now  briefly  discuss  the  construction  that 
has  been  given  to  them,  and  how  far  it  is  essential  to  pursue  them 
to  make  a  valid  sale. 

We  see,  first,  that  it  is  mandatory  on  the  guardian  as  soon  as 
he  gets  into  possession  to  sell  all  personal  property  liable  to  waste 
or  deteriorate,  or  that  will  be  an  expense  or  disadvantage  to  the 
estate  if  kept  on  hand.  Again,  for  the  further  protection  of  the 
estate,  it  is  required  that  he  shall  sell  all  live  stock  that  he  can  not 
collect  or  command. 

When  the  income  of  the  ward's  estate  and  the  sale  of  the  per- 
sonal property  and  the  proceeds  of  previous  sales  are  insufficient 
to  pay  the  debts,  or  to  educate  and  maintain  the  ward,  then  the 
guardian  of  the  person  or  estate,  or  a  creditor  with  a  valid  claim, 
or  any  person  interested  in  the  ward,  may  apply  to  have  real  estate 
sufficient  for  the  purpose  of  the  application  to  be  sold,  and  it  is  the 
duty  of  the  guardian  to  apply  for  such  order  if  the  necessity 
exists  for  the  sale  of  real  estate.  Rev.  Stats.,  Arts.  2653,  2654; 
Kendrick  vs.  Wheeler,  85  T.,  252;  Fidelity  Deposit  Co.  vs. 
Schelper,  83  S.  W.  R.,  872-873 ;  and  the  courts  have  adhered  to  the 
rule  as  in  sales  by  executors  or  administrators,  that  in  the  absence 
of  the  record  showing  to  the  contrary  a  necessity  for  sale,  the  pre- 
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sumption  must  be  that  one  of  the  conditions  stated  in  this  article 
existed  where  real  estate  of  a  ward  is  sold.  Id.;  Weems  vs.  Mas- 
terson,  80  T.,  46;  Lynne  vs.  Sandford,  82  T.,  59;  Corley  vs.  An- 
derson, 23  S.  W.  R.,  843;  Driggs  vs.  Grantham,  41  S.  W.  B.,  411; 
Taffinder  vs.  Merrill,  65  S.  W.  R.,  179 ;  Williams  vs.  PoUard,  28 
S.  W.  R.,  1021. 

Again,  sales  may  be  made  by  guardians  to  satisfy  a  claim  secured 
by  mortgage  or  other  Ken,  or  any  property  of  the  ward,  or  debts 
may  be  paid  by  the  hypothecation  or  mortgage  by  the  guardian  of 
real  estate,  but  this  phase  of  the  guardian's  power  will  be  discussed 
under  "Claims  Against  the  Estate." 

Petition  far  Sale, 

Whether  the  sale  be  of  personal  property  or  real  estate,  or  upon 
the  request  of  the  guardian  of  the  person  or  estate,  or  by  a  creditor 
or  any  one  interested  in  the  estate,  the  application  should  be  in 
writing,  set  up  the  conditions  under  which  the  sale  is  sought  and 
the  necessity;  and  in  sales  of  real  estate,  as  we  have  seen,  the 
application  of  the  guardian  should  not  only  show  the  purpose  and 
necessity,  but  should  be  accompanied  with  an  exhibit,  under  oath, 
showing  fully  the  condition  of  the  estate.  Rev.  Stats.,  Art.  2654. 
If  the  application  is  made  by  a  person  other  than  the  guardian,  the 
guardian  must  be  cited  to  make  this  exhibit.    Rev.  Stats.,  Art.  2655. 

The  application  should  indicate  the  land  sought  to  be  sold,  for  it 
is  required  that  the  citation  to  be  issued  by  the  clerk  shall  state 
the  property  sought  to  be  sold,  Rev.  Stats.,  Art.  2656;  and  in 
Article  2657  we  see  that  no  order  for  the  sale  of  real  property  can 
issue  unless  the  citation  provided  for  in  Article  2656  has  been 
served  and  returned  into  court. 

When  we  come  to  the  construction  of  these  provisions,  they  have 
not  been  treated  as  mandatory  where  an  issue  has  been  made  with 
a  purchaser  as  to  validity  of  his  title.  The  Constitution  giving  to 
county  courts  the  general  jurisdiction  of  a  probate  court.  Article 
5,  Section  16,  its  orders  in  probate  matters  can  not  be  collaterally 
questioned  because  of  irregularities  in  these  preliminary  proceed- 
ings required  in  sales  by  a  guardian. 

In  Weems  vs.  Masterson,  80  T.,  45,  it  is  said  that  jurisdiction 
does  not  depend  on  one  of  the  statutory  grounds  appearing  in  the 
petition.  If  there  be  an  order  of  sale  and  confirmation  it  should 
be  conclusive  of  the  necessity.     See  also  Williams  vs.  Pollard,  28 
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S.  W.  R.,  1020.  It  is  further  said  that  to  hold  that  everything 
necessary  to  authorize  a  probate  court  to  direct  the  sale  of  property 
must  appear  in  the  records  of  the  court  would  be  to  deny  its  gen- 
eral jurisdiction  in  probate  matters.  Driggs  vs.  Grantham,  41 
S.  W.  R.,  411,  and  authorities  cited;  Pelham  vs.  Murray,  64  T.,  477. 

In  this  latter  case  showed  the  purpose  of  the  sale  was  not  within 
the  statute  authorizing  it,  and  a  writ  of  error  was  denied  by  the 
Supreme  Court. 

A  purchaser  would  not  be  affected  by  failure  to  petition  for  sale. 
Robertson  vs.  Johnson,  57  T.,  64;  Kendrick  vs.  Wheeler,  85  T., 
252 ;  Saul  vs.  Frame,  22  S.  W.  R.,  987. 

It  is  required  by  Article  2654,  Rev.  Stats.,  that  the  application 
should  be  accompanied  with  an  exhibit  showing  the  condition  of 
the  estate,  but  this  requirement  has  been  declared  directory.  Gains 
vs.  Barr,  60  T.,  679;  Robertson  vs.  Johnson,  supra;  but  see  Mc- 
Nally  vs.  Ha)aies,  59  T.,  583 ;  Gillenwaters  vs.  Scott,  62  T.,  673. 
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CHAPTER  CV. 

SALES   BY   GUARDIANS. 

Order  of  Sale. 

We  see  by  the  statutes  that  in  all  sales  of  property  of  the  ward 
an  order  must  be  issued  by  the  court,  and  by  Article  2657  no  order 
can  issue  unless  the  citation  provided  in  Article  2656  has  been 
served  for  the  length  of  time  required,  and  returned  into  court  by 
the  officer  serving. 

In  Kendriek  vs.  Wheeler,  85  T.,  252,  this  article  of  the  Revised 
Statutes  is  construed,  but  it  is  held  the  sale  is  not  rendered  void 
by  failure  to  observe  its  provisions,  citing  80  T.,  49;  62  T.,  689; 
82  T.,  63,  and  the  purchaser  need  not  look  beyond  the  order.  Rob- 
ertson vs.  Johnson,  57  T.,  62;  Bouldin  vs.  Miller,  87  T.,  359; 
Brown  vs.  Christie,  27  T.,  77. 

Necessity  For. 

There  must  be  an  order  of  sale;  as  said  in  Ball  vs.  Collins,  5 
S.  W.  R.,  622,  there  can  be  no  confirmation  without  an  order  of 
sale.  These  sales  are  pre-eminently  judicial  sales,  the  guardian 
being  the  agent  of  the  court  from  which  all  power  must  come  to 
make  the  sale.  Collins  vs.  Ball,  82  T.,  259.  It  must  be  a  legal 
order  or  confirmation  does  not  give  it  validity.  Glassgow  vs.  Mc- 
Kinnon,  79  T.,  118;  Ball  vs.  Collins,  66  T.,  467;  Griffin  vs.  Harris, 
88  S.  W.  R.,  495;  Withers  vs.  Patterson,  27  T.,  500.  An  instru- 
ment conveying  the  lands  of  a  ward  is  inoperative  without  showing 
an  order  precedent  to  the  execution  and  delivery  authorizing  the 
sale.  House  vs.  Brent,  69  T.,  30;  Lagow  vs.  Glover,  77  T.,  456; 
PQrry  vs.  Blakey,  47  S.  W.  R.,  846. 

We  have  already  set  forth  what  an  order  of  sale  shall  state.  Rev. 
Stats.,  Art.  2660,  which  has  been  frequently  construed,  and  we 
find  great  latitude  in  construction  has  been  given.  Thus,  not  men- 
tioning time  and  place  of  sale  in  the  order  was  held  to  be  irregular, 
but  not  void,  Greer  vs.  Ford,  72  S.  W.  R.,  73,  but  in  this  case  the 
sale  was  treated  by  the  court  and  guardian  as  an  order  for  a  private 
sale,  though  not  so  stated  in  the  order.  Failing  to  describe  prop- 
ertv  in  the  order  was  held  not  to  invalidate  the  sale.    Robertson  vs. 
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Johnson,  57  T.,  64;.  Berry  vs.  Young,  16  T.,  371-372;  Collins  vs. 
Ball,  82  T.,  259;  Davis  vs.  Touchstone,  45  T.,  497;  Wells  vs.  Polk, 
36  T.,  126. 

In  Perry  vs.  Blakey,  5  T.  C.  A.,  335,  it  is  said  that,  independent 
of  the  recitals  in  the  order,  the  presumption  must  be  indulged  that 
the  court  acted  regularly. 

In  Kelsey  vs.  Tristler,  74  S.  W.  E.,  66,  an  order  of  sale  was  made 
before  the  appointment  of  a  guardian,  and  was  held  void,  citing 
26  T.,  131,  and  82  T.,  184;  that  the  jurisdiction  over  the  estate 
could  only  be  by  the  appointment  of  a  guardian.    Id. 

In  guardianship  the  court  can  not  enter  an  order  of  sale  for  par- 
tition where  the  estate  sought  to  be  sold  is  held  jointly  with  others, 
while  in  ordinary  administration  it  may  do  so.  Glassgow  vs.  Mc- 
Kinnon,  79  T.,  116. 

Entry  of  Order  of  Sale, 

The  order  of  sale  is  required  to  be  entered  of  record  by  Articles 
1852  and  1853,  Rev.  Stats.,  or  it  will  be  treated  as  a  nullity.  It 
is  held  that  an  entry  of  the  order  in  the  judge's  docket,  Rev.  Stats.. 
Art.  1845,  is  sufficient  though  not  written  up  in  the  minutes 
of  the  court.    Glassgow  vs.  McKinnon,  79  T.,  116. 

The  Sale. 

The  sale,  if  public,  must  be  made  at  the  time  and  place  prescribed 
by  law.  If  not  so  sold  it  is  illegal  and  should  be  set  aside  by  the 
probate  court,  and  if  confirmed,  the  judgment  can  be  set  aside  by  a 
direct  proceeding  for  that  purpose  by  one  interested,  but  can  not  be 
collaterally  questioned  where  objection  is  made  to  the  guardian^s 
deed  in  a  collateral  suit.  Brown  vs.  Christie,  27  T.,  73 ;  Peters  vs. 
Caton,  6  T.,  554 ;  Tippet  vs.  Mize,  30  T.,  362 ;  Graham  vs.  Haw- 
kins, 38  T.,  633.  Can  only  be  made  in  one  mode.  Stephenson  vs. 
Chappel,  36  S.  W.  R.,  484.  ^ 

If  from  any  cause  the  guardian  shall  fail  to  make  the  sale  of 
real  estate  ordered  to  be  sold,  at  the  time  specified  in  the  order, 
he  must  report  the  fact  to  the  court,  sworn  to,  and  the  court  or 
judge,  in  term  time  or  vacation,  may  enter  an  order  on  the  min- 
utes appointing  another  day  for  the  sale,  and  so  on  from  day  to 
day  until  the  sale  is  completed.    Rev.  Stats.,  Art.  2682. 
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Report  of  Sale. 

By  Articles  2672  and  2673,  Rev.  Stats.,  a  report  of  the  sale  is 
required  to  be  made  within  thirty  days  after  the  sale  is  made  and 
to  show:  (1)  The  time  and  place  of  sale;  (2)  description  of  prop- 
erty sold;  (3)  name  of  purchaser;  (4)  amount  for  which  each 
article  of  property  was  sold;  (5)  date  of  order;  (6)  whether  sale 
public  or  private;  (7)  terms  of  sale;  (8)  has  purchaser  complied 
with  the  terms? 

By  Article  2674  the  report  may  be  made  in  term  time  or  vaca- 
tion, filed  with  the  clerk,  and  noted  on  the  judge's  docket.  By 
Article  2675  the  court,  after  examining  into  the  regularity  and 
fairness  of  the  sale,  must  order  the  report  of  sale  to  be  recorded. 
The  order  without  a  report  and  confirmation  does  not  establish  the 
validity  of  the  sale.    Swenson  vs.  Scale,  28  S.  W.  R.,  143. 

We  see  what  the  report  is  to  contain,  but  the  necessity  of  literal 
compliance  with  the  clauses  does  not  seem  to  be  insisted  upon; 
thus,  in  a  report  where  the  price  was  not  stated  it  was  held  to  be 
only  an  irregularity.  Taffinder  vs.  Merrill,  61  S.  W.  R.,  936; 
65  S.  W.  R.,  177. 

Where  a  sale  was  made  to  two  persons,  but  it  was  reported  as  a 
sale  to  one  who  paid  the  gross  sum  due,  and  the  sale  was  so  con- 
firmed, the  sale  was  not  disturbed,  as  the  ward  was  not  injured. 
Taffinder  vs.  Merrill,  65  S.  W.  R.,  177. 

In  Hampton  vs.  Hampton,  9  T.  C.  A.,  497,  a  ward  sought  to 
set  aside  a  guardian's  sale,  it  was  held  that  a  guardian  may  testify 
that  he  had  not  received  the  purchase  money,  though  in  his  report 
he  stated  under  oath  he  had  received  it. 

Confirmation  of  Sale  and  Effect, 

By  Article  2675,  after  five  days  from  the  filing  of  the  report  of 
sale,  the  court  at  a  regular  term  thereafter  must  inquire  into  the 
manner  the  sale  was  made  and  hear  evidence  for  or  against  the 
report,  and  any  one  interested  may  make  the  issue.  If  satisfied 
that  the  sale  was  fairly  made  and  in  conformity  to  law,  the  judge 
shall  cause  to  be  entered  in  the  minutes  of  the  court  a  decree 
confirming  the  sale,  and  order  the  report  of  sale  to  be  recorded 
by  the  clerk,  and  a  proper  conveyance  made,  etc. 

The  confirmation,  whether  by  formal  order  or  acts  of  the  court, 
is  essential.     The  sale  is  not  complete  without  it.     Harrison  vs. 
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llgner,  74  T.,  88 ;  Swenson  vs.  Seale,  28  T.,  146 ;  Rippey  vb.  Har- 
low,  101  S.  W.  R.,  851;  Robertson  vs.  Johnson,  57  T.,  66.  The 
confirmation  would  not  be  effective  if  no  order  shown.  O^Connor 
vs.  Vineyard,  43  S.  W.  R.,  55,  in  this  case  sale  was  made  before 
the  guardianship,  but  confirmed. 

Effect  of  Confirmation. 

The  decree  is  conclusive  in  a  collateral  attack,  and  is  evidence 
that  the  sale  was  made  for  a  lawful  purpose,  if  the  record  does  not 
show  to  the  contrary,  as  that  the  court  had  no  jurisdiction.  Taffinder 
vs.  Merrill,  61  S.  W.  R.,  936;  65  S.  W.  R.,  177;  Butler  vs.  Stephens, 
77  T.,  603 ;  Edwards  vs.  Halbert,  64  T.,  667 ;  for  confirmation  of 
an  illegal  sale  gives  it  no  force.  Glassgow  vs.  McKinnon,  79  T., 
116;  Ball  vs.  Collins,  66  T.,  467;  Terrell  vs.  Martin,  64  T.,  121. 

It  determines  all  questions  as  to  the  authority  to  sell  and  as  to 
the  necessity,  and  vests  title.  Stroud  vs.  Hawkins,  67  S.  W.  R., 
536;  Robertson  vs.  Johnson,  57  T.,  62;  and  this  rule  is  specially 
applied  to  sales  of  personal  property  of  wards  by  Article  2677. 

A  mere  irregularity  in  entering  the  order  does  not  aflfect  the  sale, 
as  where  the  order  was  entered  before  the  five  days  elapsed  required 
by  the  statute  after  the  report  of  sale.  Green  vs.  Ford,  72  S.  W. 
R.,  73;  Taffinder  vs.  Merrill,  65  S.  W.  R.,  177. 

So  it  may  be  said  that  confirmation  is  conclusive,  except  on 
appeal  or  certiorari,  or  for  fraud  or  want  of  jurisdiction.  Dancy 
vs.  Stricklinge,  15  T.,  563;  Hemdon  vs.  Kuykendall,  58  T.,  348; 
Stroud  vs.  Hawkins,  67  S.  W.  R.,  536;  Brown  vs.  Christie,  27 
T.,  77. 

Formal  Order  Not  Necessary. 

A  formal  order  of  confirmation  is  not  essential;  it  may  be  pre- 
sumed from  the  acts  of  the  court.  Robertson  vs.  Johnson,  57  T., 
62 ;  Roberts  vs.  Schultz,  45  T.,  184 ;  Pendleton  vs.  Shaw,  44  S.  W. 
R.,  1010;  Blakey  vs.  Perry,  38  S.  W.  R.,  375. 

« 

Conveyance  to  Purchaser. 

Of  course  if  the  sale  has  not  been  made  fairly  or  in  conformity 
to  law,  the  court  should  set  it  aside  and  order  a  resale  if  necessary. 
Rev.  Stats.,  Art.  2676 ;  but  if  the  sale  has  been  confirmed  by  de- 
cree, it  should  order  a  conveyance  to  be  made  to  the  purchaser. 
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Rev.  Stats.,  Art.  26T5,  which  the  guardian  shall  execute  and  de-  ^ 

liver,  Bev.  Stats.,  Art.  2677,  except  where  the  property  is  personal 
estate  no  deed  is  necessary,  as  the  confirmation  of  the  sale  is  suffi- 
cient to  vest  the  title  of  the  ward  to  personal  property.  Bev. 
Stats.,  Art.  2677. 
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CHAPTER  CVI. 

SALES  BY  GUARDIANS. 

The  Deed  by  the  Ottardian, 

If  the  property  sold  be  real  estate,  the  conveyance  shall  be  by 
deed,  which  should  refer  to  the  decree  of  the  court  confirming  the 
sale  and  ordering  the  conveyance  made  by  giving  date  of  order, 
term  of  court,  etc.,  and  when  so  executed  it  vests  the  title  of  the 
ward  in  the  purchaser  and  is  prima  facie  evidence  that  all  the  re- 
quirements of  the  law  have  been  complied  with.  Rev.  Stats.,  Art. 
2678.  This  deed  can  not  be  executed  and  delivered  by  the  guard- 
ian until  the  purchaser  has  complied  with  the  terms,  and  if  the 
sale  has  been  made  on  a  credit  the  guardian  must  take  a  note,  with 
good  personal  security,  payable  in  the  county  where  the  guardian- 
ship is  pending,  bearing  10  per  cent  interest  per  annum,  together 
with  a  mortgage  on  the  real  estate  sold,  with  a  power  of  sale  to 
secure  the  purchase  money,  and  the  mortgage  must  be  filed  in  the 
county  where  the  real  estate  is  situated.  Rev.  Stats.,  Art.  2679. 
See  Article  2662,  when  sold  partly  on  credit  and  partly  for  cash. 

By  Article  2680  any  neglect  by  the  guardian  in  taking  the  note 
and  securing  it  as  required  by  the  statute  makes  him  and  bonds- 
men liable  for  aay  loss  occasioned  thereby. 

By  Article  2681  all  notes  executed  for  the  purchase  money  of 
real  estate  shall  hold  a  lien  on  the  real  estate  sold  against  all  per- 
sons having  notice,  expressed  or  implied,  and  whether  the  mort- 
gage be  recorded  or  not,  and  in  no  case  can  this  lien  be  waived. 

We  have,  then,  definite  conditions  stated  in  the  statutes  under 
which  the  deed  of  the  gaurdian  conveys  the  title  of  the  ward,  and 
when  the  deed  is  executed  it  is  prima  facie  evidence  that  the  re- 
quirements of  the  law  have  been  complied  with  in  the  sale.  Rev. 
Stats.,  Art.  2678.  This  brings  us  to  discuss  how  far  the  deed  is 
a  protection  to  purchasers. 

It  must  be  first  stated  that  the  right  of  a  purchaser  at  a  guard- 
ian's sale  rests  upon  his  compliance  with  the  terms  of  sale,  Judson 
vs.  Sierra,  22  T.,  365,  366,  and  in  complying  with  the  terms  of 
sale  he  is  not  bound  to  look  beyond  the  order  of  the  court.  So 
that  whether  there  be  a  proper  application  or  sufficient  description 
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in  the  notice  of  sale,  or  other  preliminary  requirements  or  not, 
preceding  the  order  of  sale  would  not  aflfect  his  purchase  if  he 
complies  with  the  terms  of  the  sale  and  receives  his  deed.  Ken- 
drick  vs.  Wheeler,  85  T.,  257 ;  43  S.  W.  R.,  842 ;  Dancy  vs.  Strick- 
linge,  15  T.,  560.  But  this  rule  that  makes  the  deed  evidence  that 
the  prerequisites  have  been  complied  with  only  has  that  efifect 
when  the  decree  of  confirmation  has  been  entered,  Robertson  vs. 
Johnson,  57  T.,  66 ;  Terrell  vs.  Martin,  64  T.,  121,  and  the  power 
to  sell  exists.  Id. ;  House  vs.  Brent,  69  T.,  30 ;  Lagow  vs.  Glover, 
77  T.,  450;  Perry  vs.  Blakey,  47  S.  W.  R.,  846. 

If  there  is  no  order  or  confirmation  the  deed  is  void.  Rippy  vs. 
Harlow,  101  S.  W.  R.,  851.  In  this  case,  however,  a  surviving 
husband  and  guardian  of  heirs  conveyed  community  estate  and 
signed  for  himself  and  as  guardian,  reciting  an  order  and  con- 
firmation in  the  deed  which  was  not  true.  The  court  held  the  deed 
operative  because  of  the  survivor's  power  to  convey  community  to 
pay  debts  without  reference  to  the  heir's  interest,  but  otherwise 
the  deed  was  inoperative. 

In  conflicts  between  the  purchasers  at  a  guardian's  sale  and  the 
wards,  the  rule  obtains  that  the  ward  is  bound  by  the  acts  of  the 
guardian  when  authorized  by  the  court,  and  the  remedy,  if  any, 
is  on  the  bond,  Kendrick  vs.  Wheeler,  85  T.,  247  ;•  Dancy  vs. 
Stricklinge,  15  T.,  561 ;  Stephenson  vs.  Marsalis,  33  S.  W.  R.,  387 ; 
Clayton  vs.  McKinnon,  54  T.,  212-213 ;  Pitzwilliams  vs.  Davie,  43 
S.  W.  R.,  842;  Taffmder  vs.  Merrill,  61  S.  W.  R.,  937;  Taffinder  vs. 
Merrill,  65  S.  W.  R.,  177 ;  and  even  where  the  wards  did  not  receive 
the  money  he  could  not  on  that  account  pursue  the  purchaser,  as 
the  purchaser  is  not  bound  to  see  to  the  application  of  the  purchase 
money.  Kendrick  vs.  Wheeler,  85  T.,  253;  Driggs  vs.  Grantham, 
41  S.  W.  R.,  411. 

Where  the  equities  were  of  such  character  as  would  induce  a 
court  to  set  aside  a  sale,  it  would  not  do  so  unless  the  ward  ten- 
dered back  the  money  paid.  Kendrick  vs.  Wheeler,  85  T.,  253; 
55  T.,  285;  73  T.,  181 ;  71  T.,  250;  74  T.,  87;  21  T.,  458. 

A  deed  executed  by  a  father  as  natural  guardian  in  pursuance 
of  a  contract  to  convey  the  ward's  estate  conveys  no  right.  Judson 
vs.  Sierra,  22  T.,  370;  see  Speight  vs.  Collins,  81  T.,  215;  Doughty 
vs.  Cottraux,  27  S.  W.  R.,  914. 

An  attorney  of  guardian  with  full  power  to  act  in  all  matters 
can  not  convey  title  to  a  purchaser.    22  T.,  366,  368. 
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The  reservation  in  a  deed  of  a  right  to  control  the  property  for 
the  grantee  as  guardian  gives  no  power  to  sell  and  execute  a  deed. 
O'Connor  vs.  Vineyard,  43  S.  W.  R.,  65. 

A  deed  purporting  to  convey  the  land  of  children  is  not  admis- 
sible as  title  without  showing  the  grantor  was  guardian  of  the 
children,  Ellis  vs.  LeBow,  71  S.  W.  R.,  576;  House  vs.  Brent^ 
69  T.,  27,  325,  and  the  orders  precedent  to  such  instruments  au- 
thorizing the  execution.  Id. ;  Lagow  vs.  Glover,  77  T.,  450 ;  Perry 
vs.  Blakey,  47  S.  W.  R.,  846. 

Limitation  to  Irregularities  in  Sales. 

Objection  to  irregularities  in  sales  are  barred  in  four  years  after 
the  minor  becomes  of  age.    Stroud  vs.  Hawkins,  67  S.  W.  R.,  534. 

Suit  to  Set  Aside  Sale. 

Though  the  ward  may  proceed  against  the  bond,  yet  this  does 
<iot  interfere  with  his  right  to  bring  a  suit  to  set  aside  a  guard- 
ian's sale.  Thus,  where  the  guardian  has,  directly  or  indirectly, 
purchased,  Rev.  Stats.,  Art.  2663,  suit  may  be  brought  by  the  ward 
to  set  it  aside,  even  hough  it  has  gone  into  the  hands  of  third  par- 
ties.   Hampton  vs.  Hampton,  9  T.  C.  A.,  502. 

Where  parties,  however,  have  dealt  in  good  faith  with  the  guard- 
ian, the  court,  before  setting  aside  the  sale,  will  adjust  the  equities 
arising  from  payment  of  purchase  money  or  improvements.  Hamp- 
ton vs.  Hampton,  9  T.  C.  A.,  502;  Kendrick  vs.  Wheeler,  85  T., 
253;  R.  R.  Co.  vs.  Blakeney,  73  T.,  181;  Harrison  vs.  Ilgner,  74 
T.,  88 ;  Stephenson  vs.  Marsalis,  33  S.  W.  R.,  388 ;  Terry  vs.  Cutler, 
23  S.  W.  R.,  541. 

Where  the  value  of  land  had  been  paid  to  an  estate  on  condemna- 
tion proceedings,  it  could  not  be  set  aside  when  no  tender  of  pur- 
chase money  was  plead.    R.  R.  Co.  vs.  Blakeney,  73  T.,  182. 

Where  parents  sell  the  children's  land  and  afterwards  are  ap- 
pointed guardians,  children  may  set  aside  without  tendering  money. 
O'Connor  vs.  Vineyard,  43  S.  W.  R.,  55. 

Again,  a  guardian  has  no  power  to  sell  personal  property  in  the 
absence  of  an  order,  and  it  may  be  recovered;  the  guardian  is 
liable  to  the  ward.  Gillespie  vs.  Crawford,  42  S.  W.  R.,  624 ;  Har- 
rison vs.  Ilgner,  74  T.,  87.  Thus,  one  who  buys  from  a  guardian 
negotiable  notes  without  an  order  authorizing  it  is  responsible  to 


462  OUABDIAN   AND  WABD. 

the  ward.     Gillespie  vs.  Crawford,  42  S.  W.  R.,  624;  Brown  ys. 
Fidelity  Co.,  80  S.  W.  R.,  596. 

Sale  by  Non-Resident  Otuirdian, 

Guardian  appointed  in  another  State  can  not  convey  land  in 
Texas.    Wren  vs.  Howland,  75  S.  W.  R.,  894. 

Land  of  a  non-resident  minor  may  be  sold  by  a  local  guardian 
appointed  for  that  purpose,  Bouldin  vs.  Miller,  87  T.,  359;  Neal 
vs.  Bartleson,  65  T.,  486;  and  an  action  on  the  bond  to  recover 
the  value  the  domestic  guardian  may  show  that  by  order  of  the 
court  he  turned  over  the  proceeds  to  the  foreign  guardian.  Lynch 
vp.  Munson,  61  S.  W.  R.,  143. 
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CHAPTEK  CVII. 

ACCOUNTING  BY  GUARDIAN. 

Annual  Accounts. 

By  Ouardian  of  the  Person, — The  guardian  of  the  person  as 
well  as  the  estate  must  exhibit  an  annual  account,  supported  by 
affidavit,  showing  the  items  of  expense  since  his  last  account  for 
the  education  and  maintenance  of  the  ward.  Rev.  Stats.,  Art.  2683. 

By  Guardian  of  the  Estate, — ^The  annual  account  of  the  guard- 
ian of  the  estate  must  be  filed,  showing  (1)  any  property  that  may 
have  come  to  his  knowledge  not  previously  inventoried  or  listed. 
(2)  Any  changes  in  the  property  not  previously  reported.  (3)  A 
complete  account  of  receipts  and  disbursements  since  the  last  an- 
nual account.  (4)  All  claims  that  have  been  allowed  by  him 
against  the  estate  since  the  last  annual  account  that  are  still  un- 
paid. (5)  All  claims  that  have  been  rejected  by  him  since  the 
last  annual  account,  and  whether  the  same  have  been  sued  upon 
or  not.  (6)  The  money  and  property  still  on  hand,  and  the  con- 
dition of  the  property  and  the  use  that  is  being  made  of  it.  (7) 
Any  facts  necessary  to  show  the  true  and  exact  condition  of  the 
estate.  This  annual  account  must  be  swprn  to  and  the  affidavit 
must  set  forth  that  it  contains  a  correct  and  complete  statement  of 
the  matters  to  which  it  relates.     Bev.  Stats.,  Art.  2684. 

When  Acted  On, 

The  account  must  be  filed,  and  the  filing  noted  on  the  judge^s 
docket,  and  shall  be  continued  until  the  second  regular  term  of  the 
court  after  filing  before  it  is  heard.  Bev.  Stats.,  Art.  2685.  This 
is  to  give  ample  opportunity  for  exceptions  and  objections  to  be 
made  and  heard.  For  this  purpose  the  clerk  must  issue  a  citation 
.when  filed  to  all  persons  interested  in  the  ward,  stating  the  filing 
of  the  account  and  when  it  will  be  acted  on,  which  citation  must 
be  posted  for  twenty  days  and  returned  as  in  other  cases  of  cita- 
tion.   Bev.  Stats.,  Art.  2686. 

Vouchers. 

The  guardian  must  file  vouchers  for  every  item  for  which  he 
claims  a  credit  in  his  account,  or  support  the  item  by  other  satis- 
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factory  evidence.  Rev.  Stats.,  Art.  2687.  If  upon  hearing  the 
account  be  incorrect  it  shall  be  corrected,  and  when  correct  it  shall 
be  approved  by  an  order  entered  upon  the  minutes.  Rev.  Stats., 
Art.  2688. 

Failure  to  Return  the  Annual  Account. 

When  the  guardian  fails  to  return  an  annual  account  as  required 
by  the  provisions  of  the  statutes,  he  shall  be  cited  to  return  the 
same  at  the  next  term  of  the  court  and  show  cause  for  not  return- 
ing it  at  the  proper  time,  Rev.  Stats.,  Art.  2689;  and  should  he 
fail  to  return  the  account  after  being  cited,  or  fail  to  show  good 
cause  for  not  doing  so  at  the  proper  time,  he  may  be  fined  by  the 
court  not  exceeding  five  hundred  dollars  for  the  use  of  the  county, 
and  he  and  the  sureties  on  his  bond  will  be  liable  for  all  fines  im- 
posed and  damages  sustained  by  his  failure.    Rev.  Stats.,  Art.  2690. 

The  necessary  consequence  of  guardianship  is  a  liability  to  ac- 
count for  all  his  acts  connected  therewith.  The  very  essence  of 
this  character  of  trusteeship  is  that  he  can  do  nothing  for  which 
he  will  not  be  required  to  account. 

We  find  that  the  statutes  requiring  the  guardian  to  account  are 
similar  to  those  relating  to  the  duties  of  the  executor  or  adminis- 
trator, already  discussed ;  and  the  rules,  regulations  and  authorities 
cited  govern  the  accounting  required  of  guardians,  whether  they 
refer  to  the  annual  or  .final  accounts  required,  or  the  revision  of 
these  accounts,  and  therefore  I  pass  on. 

The  Effect  Of. 

The  annual  account  filed  and  approved  can  not  aflfect  the  interest 
of  the  ward  in  lands.  Hix  vs.  Armstrong,  106  S.  W.  R.,  317;  108 
S.  W.  R.,  798. 
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CHAPTER  CVIII. 

TERMINATION    OF   GUARDIANSHIP. 

By  Death  of  Ouardian. 

When  a  guardian  dies  the  court  on  application  shall  appoint 
another,  Rev.  Stats.,  Art.  2691;  and  in  case  of  death  his  legal 
representative  shall  account  for,  pay  and  deliver  to  the  person 
legally  entitled  all  the  property  of  every  kind  belonging  to  the 
estate  of  the  ward  in  such  time  and  manner  as  the  court  may  order, 
and  a  refusal  to  do  so  may  be  enforced  by  attachment  and  punish- 
ment for  contempt.  Rev.  Stats.,  Art.  2700.  The  court  must  ascer- 
tain the  liability  of  the  deceased  guardian,  and  until  that  time  the 
liability  does  not  attack  to  the  bond.  Fidelity  Co.  vs.  Schelper, 
83  S.  W.  R.,  871. 

By  Death  of  Ward, 

The  death  of  the  ward  terminates  the  repreaentative  relation 
which  his  former  guardian  sustained  to  him,  but  he  is  not  dis- 
charged until  an  order  so  declaring  is  entered.  The  guardianship 
should  be  immediately  settled  and  closed,  and  the  guardian  dis- 
charged. Rev.  Stats.,  Art.  2764;  Marlow  vs.  Lacy,  68  T.,  157; 
Veal  vs.  Portson,  57  T.,  482;  Fortson  vs.  Alford,  62  T.,  580; 
Young  vs.  Gray,  60  T.,  543.  The  estate  should  be  finally  settled, 
as  will  be  hereafter  discussed  under  "Final  Settlement,^'  and  turned 
over  to  the  legally  qualified  administrator  of  the  estate.  Rev. 
Stats.,  Art.  2768 ;  Alford  vs.  Halbert,  74  T.,  354. 

When  Ward  Marries. 

When  a  female  ward  marries  the  guardianship  is  terminated 
and  the  estate  should  be  immediately  closed  and  the  guardian  dis- 
charged, but  the  court  retains  jurisdiction  until  the  order  of  dis- 
charge is  entered.  Bopp  vs.  Hansford,  45  S.  W.  R.,  747;  65  T., 
197;  Rev.  Stats.,  Art.  2764. 

When  Minor  Becomes  of  Age, 

When  the  ward  reaches  the  age  of  twenty-one  years  the  guard- 
ianship should  be  immediately  settled  and  closed,  and  the  guardian 
discharged.    Rev.  Stats.,  Art.  2764. 
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By  Resignation  of  Ouardian. 

When  a  guardian  wishes  to  resign  he  must  present  his  applica- 
tion in  writing,  accompanied  with  a  full  and  complete  account  of 
the  condition  of  the  estate  and  of  his  guardianship,  verified  by  his 
affidavit.  Bev.  Stats.,  Art.  2692.  Upon  filing  the  account  a  cita- 
tion shall  issue  to  all  persons  interested  in  the  guardianship,  stat- 
ing that  the  application  has  been  filed  and  the  account  of  final  set- 
tlement accompanies  it.  All  persons  interested  in  the  guardianship 
shall  be  notified  to  appear  at  a  certain  regular  term  of  the  court, 
stating  the  day  and  month  it  begins,  and  contest  the  account  if 
they  see  proper.     Rev.  Stats.,  Arts.  2692-2693. 

The  citation  must  be  published  once  a  week  for  three  successive 
weeks  in  some  newspaper  in  the  county ;  if  there  is  none,  then  such 
citation  shall  be  duly  posted  for  at  least  twenty  days  before  the 
return  term,  and  the  citation  must  be  returned  by  the  officer  exe- 
cuting the  same.    Kev.  Stats.,  Art.  2694. 

Upon  hearing  the  application  and  account,  if  approved,  the  court 
shall  enter  an  order  requiring  the  guardian  to  deliver  the  estate 
remaining  in  his  possession,  or  the  person  of  the  ward,  if  he  be  only 
guardian  of  the  person,  or  both  the  estate  and  the  person  of  the 
ward  if  he  be  the  guardian  of  both,  to  some  person  who  shall  have 
been  or  may  be  appointed  and  qualified  as  guardian  in  his  place. 
Upon  compliance  with  the  order  and  surrendering  his  letters  of 
guardianship,  such  guardian  shall  be  permitted  to  surrender  his 
trust  and  be  discharged,  and  an  order  to  that  effect  should  be 
entered  on  the  minutes  of  the  court.    Rev.  Stats.,  Art.  2695. 

Should  the  guardian  resign,  he  shall  account  for  and  pay  to  and 
deliver  to  the  person  legally  entitled  to  receive  the  same  all  the 
property  of  every  kind  belonging  to  the  estate  of  the  ward  in  such 
time  and  manner  as  the  court  shall  order,  and  in  case  of  refusal 
the  order  may  be  enforced  by  attachment  and  punishment  for  con- 
tempt. Rev.  Stats.,  Art.  2700.  The  subsequent  guardian  succeeds 
to  all  the  rights,  powers  and  duties  of  his  predecessor,  and  must 
proceed  with  the  guardianship  as  a  continuation  of  the  old  guard- 
ianship.   Rev.  Stats.,  Art.  2702. 

By  Article  2701  the  subsequent  guardian  is  entitled  to  the  reme- 
dies set  forth  in  Article  2700,  and  in  addition  may  sue  the  preced- 
ing guardian  on  his  bond. 

By  Article  2695  it  is  only  on  compliance  with  the  order  of  the 
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court  and  the  surrender  of  his  letters  that  the  court  should  permit 
him  to  resign  and  be  discharged. 

It  is  thus  seen  that  a  guardian  can  not  resign  of  his  own  volition, 
but  must  make  an  application,  and  only  on  an  order  of  discharge 
does  his  resignation  become  efiEective.  Marlow  vs.  Lacy,  68  T., 
156-157.  The  application  is  to  be  heard  and  subject  to  contest, 
but  where  the  judgment  is  entered  discharging  the  guardian  it  can 
not  be  collaterally  attacked,  though  the  matters  stated  upon  which 
the  resignation  was  permitted  are  untrue.  Stewart  vs.  Bobbins, 
65  S.  W.  E.,  902. 

When  he  resigns  every  item  of  property  of  the  estate  must  be 
accounted  for  to  the  court  preliminary  to  its  delivery  to  his  suc- 
cessor, under  the  order  of  the  court,  and  until  this  duty  is  per- 
formed he  is  within  the  jurisdiction  of  the  court,  subject  to  such 
action  as  is  provided  by  Article  2700.  He  can  not  resign  and  be 
discharged  until  he  accounts  for  and  turns  over  the  property.  In- 
graham  vs.  Maynard,  6  T.,  130;  Bopp  vs.  Hansford,  45  S.  W.  R., 
746. 

His  duty  to  account,  and  the  jurisdiction  of  the  probate  court 
to  enforce  this  duty  under  Articles  2700  and  2701,  will  be  dis- 
cussed in  connection  with  the  removal  of  guardians,  as  these 
articles  apply  both  to  resignations  and  removals. 

Removal  of  Onardian. 

A  guardian  may  be  removed  without  notice  at  any  regular  term 
of  the  court  for:  (1)  Not  returning  an  inventory  of  property  or 
list  of  claims  within  thirty  days  after  qualification.  (2)  When 
required  to  give  a  new  bond,  and  he  fails  to  do  so.  (3)  When  the 
guardian  removes  from  the  State.    Bev.  Stats.,  Art.  2696. 

The  guardian  may  be  removed  by  the  court  on  his  own  motion, 
or  the  motion  of  any  interested  person:  (1)  When  he  fails  to 
return  any  account  required  by  statute.  (2)  When  he  fails  to  obey 
any  order  of  the  court  which  the  court  is  authorized  to  make.  (3) 
When  he  misapplies  or  embezzles  any  of  the  property  or  funds  of 
the  estate,  or  is  about  to  do  so,  and  there  is  good  cause  to  believe 
that  he  either  has  or  is  about  to  commit  such  an  offense.  (4) 
Gross  neglect  or  mismanagement  in  the  performance  of  any  of  his 
duties  as  guardian;  (5)  When  he  becomes  of  unsound  mind,  an 
habitual  drunkard,  or  sentenced  to  imprisonment  for  a  term  of 
years.     (6)  When  he  treats  the  ward  cruelly,  if  guardian  of  the 
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person;  or  neglects  to  educate  and  maintain  the  ward  as  liberally 
as  the  means  and  circumstances  of  such  ward  demand.  Bev.  Stats.^ 
Art.  2697. 

The  Order  of  Removal. 

The  order  should  state  the  cause  of  removal  and  require  him  to 
surrender  his  letters,  and  deliver  up  the  person  of  the  ward  or  his 
estate,  or  both,  to  some  person  who  has  been  appointed  guardian 
and  has  qualified  as  such;  and  when  once  removed  he  can  not  be 
reappointed.    Rev.  Stats.,  Arts.  2698-2699. 

We  see  the  statute  fixes  the  grounds  of  removal  and  excludes  the 
idea  that  guardians  may  be  removed  for  any  other  cause  than  the 
statute  names.  Khan  vs.  Israelson,  62  T.,  225;  but  we  have  seen, 
in  discussing  Article  1917,  relating  to  estates  of  decedents,  that 
letters  may  be  revoked  in  favor  of  one  whose  right  to  administra- 
tion is  prior,  and  by  Article  2558  the  same  rule  will  apply  to 
guardians.    Heinemier  vs.  Arlett,  67  S.  W.  R.,  1038. 

In  Arthur  vs.  Reid,  64  S.  W.  R.,  831,  it  was  held  that  a  county 
court  had  authority  to  set  aside  an  order  appointing  a  guardian 
when  the  petition  is  based  on  the  fact  that  the  order  was  void 
because  no  citation  issued  stating  the  application  had  been  made, 
citing  Ruenbuhl  vs.  Heffron,  38  S.  W.  R.,  1030.  It  may  be  here 
stated,  however,  that  a  subsequent  guardian  may  be  appointed 
without  notice.    Brown  vs.  Fidelity  Co.,  76  S.  W.  R.,  944. 

Accounting  in  Resignation,  Removal  or  Death, 

If  the  guardian  die,  resign  or  is  removed,  he  or  his  legal  rep- 
resentatives must  account  and  pay  over  and  deliver  to  his  successor 
money  or  properties  of  the  estate  upon  the  order  of  the  court,  and 
the  court  is  empowered  to  enforce  it  by  attachment  and  contempt 
proceedings.  Rev.  Stats.,  Art.  2700;  and  the  successor  can  apply 
to  the  court  for  these  remedies  to  force  the  delivery  and  may  sue 
on  the  bond  of  the  former  guardian.    Rev.  Stats.,  Art.  2701. 

Now  the  words  ^^removal,"  ^^resignation"  and  "discharge,"  found 
in  these  statutes,  must  be  construed  in  the  light  of  Articles  2770, 
2764  and  2698,  requiring  an  accounting,  settlings  closing  and  de- 
livery of  the  estate  to  his  successor.  Marlow  vs.  Lacy,  68  T., 
156-157. 

The  order  of  removal  and  requiring  the  guardian  to  pay  over 
money,  etc.,  may,  before  actual  discharge,  be  inquired  into  by  the 
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probate  court  and  the  amount  increased.  The  court  may  inquire 
what  effects  were  in  the  hands  of  the  guardian  when  removal  was 
ordered,  for  the  power  to  order  the  property  turned  over  carries 
with  it  the  power  to  determine  what  he  had  to  turn  over.  Rev. 
Stats.,  Art.  2700 ;  Bopp  vs.  Hansford,  45  S.  W.  R,  744 ;  Shepperd 
vs.  GofE,  66  T.,  364. 

The  power  of  the  court  does  not  cease  when  the  relation  of 
guardian  and  ward  ends  by  the  death  of  either,  but  the  court  re- 
tains jurisdiction  over  the  estate  until  settled  and  up  to  the  point 
of  actual  discharge.    Id.;  Stewart  vs.  Bobbins,  66  S.  W.  R.,  902. 

Rights  of  Succeeding  Guardian. 

By  Article  2701  it  is  provided  that  the  succeeding  guardian 
must  account  for  the  estate  that  went  into  the  hands  of  his  prede- 
cessor. The  ward  has  a  right  to  charge  the  succeeding  guardian 
with  any  part  of  the  estate  for  which  the  first  has  not  accounted, 
Jones  vs.  Parker,  67  T.,  77,  for  which  suit  may  be  brought  in  the 
district  court.    68  T.,  661. 

In  the  light  of  this  responsibility,  he  may,  upon  settling  the 
final  account  of  his  predecessor,  attack  any  annual  account,  or  any 
other  discovered  discrepancy  in  the  administration  of  the  estate. 
He  is  further  entitled  to  any  order  the  probate  court  can  give  to 
facilitate  the  delivery  of  the  estate,  as  provided  i;n  Articles  2700- 
2701,  as  well  to  sue  upon  the  bond  of  his  predecessor  for  any  part 
of  the  estate  not  delivered.  Fidelity  Co.  vs.  Schelper,  83  S.  W. 
R.,  873;  Brown  vs.  Fidelity  Co.,  76  S.  W.  R.,  944.  If  after 
exhausting  his  remedies  he  fails,  then  he  is  excused  from  account- 
ing for  such  of  the  estate  as  he  has  failed  to  recover.  Rev.  Stats., 
Art.  2701. 

As  to  the  remedy  on  the  bond  of  the  former  guardian,  the  pro- 
bate court  would  have  no  jurisdiction;  the  suit  must  be  brought 
in  a  court  having  jurisdiction  of  the  amount  or  value  sued  for. 
Timmins  vs.  Bonner,  68  T.,  658-569 ;  Fort  vs.  Fitts,  ^^  T.,  693 ; 
Davis  vs.  Harwood,  70  T.,  71 ;  Fidelity  Co.  vs.  Schelper,  83  S.  W. 
R.,  872;  Young  vs.  Gray,  60  T.,  546;  Brown  vs.  Seaman,  66  T., 
630 :  Moore  vs.  Hanscom,  103  S.  W.  R.,  669. 

In  83  S.  W.  R.,  872,  it  is  suggested  that  the  complainant  under 
Articles  2700  and  2701  should  pursue  the  suggested  remedies  as 
a  condition  precedent  to  suing  on  the  bond  in  a  court  of  competent 
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jurisdiction,  but  the  suggestion  is  of  no  force  and  was  not  necessary 
to  the  decision  of  the  case. 

I  have  said  that  up  to  the  point  of  discharge  the  probate  court 
can  exercise  the  remedies  permitted  by  the  statute  within  its  juris- 
diction, but  when  the  guardian  has  been  fully  discharged  by  order, 
after  resignation,  removal  or  death  of  the  ward,  the  jurisdiction 
of  the  probate  court  ceases.  Of  course,  for  a  limited  time  after 
the  discharge  the  order  of  the  court  may  be  reviewed  by  appeal  or 
certiorari,  or  perhaps  by  bill  gi  review  if  there  be  fraud  or  want 
of  jurisdiction,  but  the  exercise  of  original  jurisdiction  ceases. 
Moore  vs.  Hanscom,  103  S.  W.  R.,  669;  Ingraham  vs.  Maynard, 
6  T.,  132 ;  Rev.  Stats.,  Arts.  2030,  2036. 

A  judgment  of  discharge  is  a  bar  to  an  accounting,  Id;  Ruen- 
buhl  vs.  HeflEron,  38  S.  W.  R.,  1038 ;  Francis  vs.  Northcote,  6  T., 
185;  and  any  further  proceeding  to  recover  the  estate  must  be 
brought  in  the  district  court  or  court  of  competent  jurisdiction. 

It  is  not  necessary  to  establish  a  devastavit  in  the  probate  court 
as  a  basis  of  suit  against  the  first  guardian  or  his  bond. 
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CHAPTER  CIX. 

CLAIMS  AGAINST  THE  ESTATE  OF  WAiO). 

A  guardian  may  pay  any  claim  against  the  estate  of  the  ward 
without  authentication  if  he  knows  it  to  be  just.  Otherwise  he 
can  not  allow^  and  the  court  can  not  approve  the  claim  unless 
authenticated;  that  is,  unless  the  claim  is  accompanied  by  an  affi- 
davit of  the  claimant  "that  the  claim  is  just,  that  nothing  has 
been  paid  or  delivered  toward  the  satisfaction  of  such  claim  except 
what  is  mentioned  or  credited,  if  any,  and  there  are  no  counter- 
claims known  to  the  affiant  which  have  not  been  allowed,  and  that 
the  sum  claimed  is  justly  due.*'  If  the  claim  is  not  evidenced  by 
an  account  or  instrument  in  writing,  then  the  affidavit  must  state 
the  facts  upon  which  the  claim  is  founded.  Bev.  Stats.,  Arts. 
2703-2705. 

Who  May  Make  the  Affidavit 

1.  The  claimant,  his  agent  or  attorney. 

2.  If  the  claim  belongs  to  a  corporation,  then  by  the  cashier, 
treasurer  or  managing  agent,  Rev.  Stats.,  Art.  2706;  but  where 
the  affidavit  is  made  by  an  officer  of  a  corporation,  an  executor, 
administrator,  trustee,  assignee,  agent  or  attorney,  the  affidavit 
must  further  state  "that  the  affiant  has  made  diligent  inquiry  and 
examination  and  that  he  does  verily  believe  that  nothing  has  been 
paid  and  delivered  towards  the  satisfaction  of  such  claim  except 
the  amount  credited,  if  any,  and  there  are  no  counter-claims  that 
have  not  been  allowed,  and  that  the  sum  claimed  is  justly  due." 
Rev.  Stats.,  Art.  2707. 

Before  Whom  Taken, 

The  affidavit  may  be  made  before  any  officer  authorized  to  ad- 
minister oaths.    Rev.  Stats.,  Art.  2708. 

So  much  for  the  authentication  of  the  claim ;  the  next  step  is  to 
present  it  to  the  guardian  for  allowance. 

Duty  of  Guardian  When  Presented. 

The  guardian  should  endorse  on  the  claim,  or  show  by  memoran- 
dum in  writing  signed  by  him,  the  time  of  its  presentment  and 
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that  he  allows  it  or  rejects  it,  or  what  portion  he  allows,  if  any. 
Bev.  Stats.,  Arts.  2076,  2709.  If  he  fails  to  make  any  endorse- 
ment it  is  deemed  a  rejection  of  the  claim;  but  here  the  guardian 
should  be  careful,  for  if  the  claim  be  established,  the  guardian 
will  have  to  pay  the  costs  out  of  his  estate.  Rev.  Stats.,  Arts. 
2077,  2710. 

Approval  of  Claim, 

If  the  claim  is  allowed  the  claimant  shall  present  it  to  the  clerk 
of  the  probate  court,  who  shall  enter  it  on  the  claim  docket.  Rev. 
Stats.,  Art.  2713,  and  at  each  regular  term  of  the  court  all  claims 
so  allowed  and  entered  on  the  docket  shall  be  examined  by  the 
court  and  approved  or  disapproved  in  the  same  manner  as  pro- 
vided in  the  estates  of  decedents.  Rev.  Stats.,  Art.  2076.  The 
claim,  when  up  for  approval  by  the  court,  may  be  contested  by  any 
person,  either  as  to  the  whole  or  part  of  the  claim,  and  the  con- 
testant, whoever  he  may  be,  may  have  process  issued  for  witnesses 
as  in  ordinary  suits.  Rev.  Stats.,  Arts.  2081,  2715;  or  the  court, 
if  not  well  satisfied  that  the  claim  is  just,  may  on  his  own  initia- 
tive investigate  its  justness  and  may  examine  the  claimant  or 
guardian  or  any  other  witnesses  with  reference  to  the  claim,  and  if 
not  entirely  convinced  that  the  claim  is  just  it  should  be  dis- 
approved.   Rev.  Stats.,  Arts.  2081,  2716. 

If  the  court  approves  or  disapproves,  in  either  case  it  has  the 
effect  of  a  judgment.  Rev.  Stats.,  2085,  2717,  and  the  claimant  or 
any  one  interested  in  the  ward,  if  dissatisfied  with  the  judgment, 
may  appeal  therefrom  to  the  district  court.  Rev.  Stats.,  Arts.  2718, 
2087,  whether  the  approval  or  disapproval  be  in  whole  or  in  part 
Id.  Whatever  the  action  of  the  court,  he  must  endorse  it  on  the 
claim  and  enter  it  upon  the  claim  docket.    Rev.  Stats.,  Art.  2719. 

The  claim  docket  required  to  be  kept  for  the  estate  of  dece- 
dents shall  be  used  for  the  estate  of  wards.  Rev.  Stats.,  Art.  2729. 
It  is  a  record  book  of  the  court  within  the  meaning  of  Article  1853, 
making  orders  nullities  unless  recorded.  DeCordova  vs.  Rogers, 
97  T.,  60. 

Rejection  of  Claim. 

The  rejection  by  the  guardian  of  a  claim,  in  whole  or  in  part^ 
imposes  the  duty  upon  the  claimant  to  file  suit  thereon  within 
ninety  days  from  its  rejection,  or  it  is  barred.  Rev.  Stats.,  Arts. 
2082,  2711;  and  when  sued  upon  the  rejection  endorsed  thereon 
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shall  be  taken  to  be  true  without  further  proof  unless  denied  under 
oath.  Rev.  Stats.,  Arts.  2082,  2084,  2712,  and  where  the  guardian 
fails  to  endorse  his  acceptance  or  rejection  it  is  equivalent  to  a 
rejection  and  it  must  be  sued  upon  in  ninety  days  from  the  refusal, 
or  it  will  be  barred.    Rev.  Stats.,  Arts.  2077,  2710. 

Lost  Claim, 

If  the  claim  has  been  lost,  the  claimant  may  make  an  affidavit 
of  the  facts,  which  may  be  presented  to  the  guardian  with  the  same 
effect  as  the  claim  itself;  but  it  can  not  be  approved  by  the  court 
until  proved  by  competent  testimony  outside  of  the  affidavit  of  the 
claimant  of  his  testimony,  whether  taken  in  court  or  by  deposition. 
Rev.  Stats.,  Arts.  2073,  2720. 

Claim-  by  Guardian. 

Where  the  claim  is  held  by  the  guardian  against  the  estate  of 
his  ward,  whether  it  existed  when  he  was  appointed  or  accrued 
afterwards,  it  must  be  verified  by  the  guardian,  filed  by  him  and 
take  its  course  like  other  claims  on  the  claim  doqket.  Rev.  Stats., 
Arts.  2086,  2721,  but  it  is  not  lawful  for  a  guardian,  either 
directly  or  indirectly,  to  purchase  for  his  own  use  any  claim  against 
the  estate  of  the  ward,  and  if  this  provision  is  shown  by  proof  to 
be  violated  the  court  must  disapprove  the  claim.  Rev.  Stats.,  Art. 
2726. 

When  Is  a  Claim  Legally  Exhibited  or  Established. 

A  claim  is  legally  exhibited:  (1)  When  properly  presented  to 
the  guardian  and  after  being  allowed  by  him  is  filed.  (2)  When 
after  being  rejected  is  sued  upon.    Rev.  Stats.,  Art.  2722. 

A  claim  is  established:  (1)  When  allowed  by  the  guardian  and 
approved  by  the  court.  (2)  When  sued  upon  and  established  in  a 
court  of  competent  jurisdiction.    Rev.  Stats.,  Art.  2723. 

When  a  claim  has  been  established  by  judgment  in  another 
court,  a  certified  copy  of  such  judgment  shall  be  filed  with  the 
clerk  of  the  probate  court  and  entered  upon  the  claim  docket,  as 
other  claims  are  entered,  Rev.  Stats.,  Arts.  2087,  2727;  but  its 
validity  is  established  and  it  is  no  longer  subject  to  contest. 

Limitation  to  Claims. 

Claims  which  have  not  been  legally  exhibited  within  the  year 
may  be  exhibited  within  any  time  thereafter  before  the  close  of 
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the  estate,  but  the  general  law  of  limitation  runs  against  such 
claims.  Eev.  Stats.,  Art.  2724.  But  the  general  rule  of  limitation 
would  be  interrupted  by  filing  a  claim  which  has  been  allowed,  or 
by  bringing  suit  on  a  rejected  claim,  within  ninety  days  from  the 
rejection  or  disapproval.    Bev.  Stats.,  Art.  2725. 

Costs  in  Exhibiting  and  Establishing  Claims. 

1.  If  the  claim  is  allowed  and  approved  the  estate  must  pay  the 
costs. 

2.  If  the  claim  be  allowed,  but  disapproved,  the  claimant  must 
pay  the  costs. 

3.  If  a  claim  has  been  rejected,  but  established,  the  estate  shall 
pay  the  costs.    Rev.  Stats.,  Art.  2728. 

4.  Where  the  guardian  fails  to  endorse  either  acceptance  or  re- 
jection, and  suit  is  brought  and  the  claim  established,  the  guardian 
must  pay  the  costs  out  of  his  own  estate. 
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CHAPTEE  ex. 

PAYMENT  OP  CLAIMS. 

It  shall  be  the  duty  of  the  guardian  to  pay  all  claims  against 
the  estate  as  soon  as  practicable:  (1)  When  he  knows  the  claim 
is  just  he  should  pay  it  without  authentication.  Rev.  Stats.,  Art. 
2703.  (2)  All  claims  that  have  been  allowed  and  approved  or 
established  by  suit. 

The  court  may  in  term  or  vacation  direct  the  order  in  which  the 
claims  are  to  be  paid  and  the  amount  on  each  where  the  funds  are 
not  sufficient  to  pay  in  full.    Rev.  Stats.,  Art.  2730. 

Any  claimant  with  an  approved  claim  or  one  established  by 
judgment  may  apply  in  writing  at  any  regular  term  of  court  for 
an  order  for  the  payment  of  his  claim,  but  it  must  be  shovm  that 
the  guardian  has  funds  subject  thereto;  or,  on  the  other  hand,  if 
there  are  no  funds  or  not  sufficient  to  pay  the  claim,  and  to  await 
the  receipt  of  funds  would  cause  an  unreasonable  delay,  an  order 
should  be  made  for  the  sale  of  property  sufficient  to  pay  the  debt. 
Rev.  Stats.,  Art.  2731. 

If  a  guardian  shall  fail  to  pay  a  claim  ordered  by  the  court  to 
be  paid  on  demand,  then  on  affidavit  of  the  demand  and  failure  to 
pay  being  filed  with  the  clerk  an  execution  shall  issue  for  the 
amount  ordered  to  be  paid,  and  for  costs  of  the  procieedings,  against 
the  property  of  the  guardian.  Rev.  Stats.,  Arts.  2103,  2732;  see 
106  S.  W.  R.,  936. 

And  if  the  execution  be  returned  unsatisfied,  then  the  claimant 
may  have  the  sureties  on  the  guardian's  bond  cited  to  appear  and 
show  cause  why  judgment  should  not  be  rendered  against  them 
for  the  debt,  interest  and  costs.  Rev.  Stats.,  Art.  2733.  In  such 
case  citation  may  issue  to  any  county  in  the  State,  and  upon  the 
return  of  service,  if  the  sureties  do  not  show  good  cause  why  judg- 
ment should  not  be  rendered  against  them,  judgment  shall  be  ren- 
dered against  them  for  the  amount  of  the  claim  ordered  to  be  paid, 
costs  for  which  execution  may  be  ordered.  Rev.  Stats.,  Art 
and  10  per  cent  damages  thereon,  together  with  interest  and 
2734. 
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Construction  of  the  Statutes  Directing  Payment. 

These  statutes  governing  the  payment  are  so  plain  in  their  pro- 
visions that  we  find  but  few  appeals  to  the  courts  to  determine  their 
meaning. 

We  first  observe  in  paying  claims  a  provision  giving  to  a  guard- 
ian a  power  not  permitted  in  the  estates  of  decedents;  that  is,  the 
power  to  pay  a  claim  against  the  ward^s  estate  that  he  considers 
just,  without  requiring  the  same  to  be  authenticated.  Rev.  Stats., 
Art.  2703 ;  Harrison  vs.  Ilgner,  74  T.,  88. 

Again,  the  estate  of  minors,  of  course,  are  subject  to  all  reason- 
able expenses  incurred  in  its  management,  and  expense  accounts  of 
this  character  may  be  paid  without  presentation  and  authentication 
under  the  statute.  A  report  of  them  from  time  to  time  embodied 
in  the  accounts  approved  by  the  court  entitles  the  guardian  to  a 
credit  for  the  expense.    Owens  vs.  Mitchell,  38  T.,  690. 

A  claim  may  be  sued  upon  without  presentation  to  or  rejection 
by  the  guardian  where  such  claims  were  held  by  a  third  person 
against  the  ancestor  of  the  ward,  who  has  received  property  from 
such  ancestor  as  heir,  and  has,  therefore,  become  liable  as  heir  to 
the  extent  of  debt-paying  assets  received.  Low  vs.  Fulton,  84  T., 
384;  Buchanan  vs.  Thompson,  4  T.  C.  A.,  236. 

With  these  exceptions,  the  guardian  can  not  allow,  or  the  court 
approve,  a  claim  against  a  ward's  estate  without  authentication. 

Thus  in  the  removal  of  a  guardian,  he  reported  a  claim  to  be  due 
one  Ash,  which  was  stated  to  be  just,  but  had  never  been  paid  or 
authenticated,  and  he  asked  that  the  succeeding  guardian  be  re- 
quired to  pay  it.  The  court  so  ordered,  and  it  was  held  error  as 
the  record  did  not  show  that  the  succeeding  guardian  knew  it  to 
be  just  and  could  not  be  required  to  pay  it  unless  authenticated 
as  required  by  statute.  Ash  vs.  Tubb,  3  T.  C.  A.,  242.  It  ie  thus 
seen  that  the  court  holds  to  the  literal  terms  of  the  statute. 

We  have  seen  to  properly  authenticate  a  fclaim  by  whom  and 
before  whom  it  must  be  authenticated,  and  the  duty  of  the  guardian 
when  thus  presented. 

It  must  be  allowed  or  rejected  by  the  guardian,  in  whole  or  in 
part,  and  if  allowed  the  claimant  must  file  it  with  the  clerk  of  the 
probate  court,  to  be  entered  on  the  claim  docket  to  receive  the 
approval  or  disapproval  of  the  probate  judge.  If  the  court  ap- 
proves or  disapproves,  in  either  event  it  becomes  a  judgment  of  the 
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court.  Under  the  statute  it  is  provided  that  the  order  of  approval 
or  disapproval  must  be  entered  in  the  minutes  of  the  court,  but  in 
Logan  vs.  Gay,  90  S.  W.  R.,  862,  and  DeCordova  vs.  Rogers,  97 
T.,  60,  it  is  held  that  the  entry  in  the  claim  docket  is  suiBBcient. 

When  the  statute  has  thus  been  pursued  the  action  of  the  court 
binds  the  guardian  and  the  ward  and  all  other  persons,  and  it  is 
the  duty  of  the  guardian  to  pay  the  claim,  unless  proceedings  to 
revise  the  order  are  begun.    Eastland  vs.  Williams,  92  T.,  116. 

But  the  question  arises,  what  proceedings  must  be  taken  to  revise 
the  order  so  as  to  excuse  the  guardian  from  paying? 

This  question  arose  in  DeCordova  vs.  Rogers,  75  S.  W.  R.,  19, 
where  it  was  held  that  however  broad  the  language  of  Article 
2799,  yet  it  must  have  its  limitations  and  that  it  was  con- 
trolled by  Articles  2717  and  2718,  which  makes  an  approval 
of  a  claim  a  judgment  of  the  court  that  can  only  be  revised 
by  appeal  or  certiorari,  and  it  can  not  be  attacked  nor  can  a  pro- 
bate court  set  it  aside  by  a  bill  of  review.  See  Articles  2789  and 
2800;  see  also  Eastland  vs.  Williams,  supra,  where  a  minor  was 
not  permitted  by  review  to  strike  from  a  guardian's  account  an 
attorney's  fee  that  had  been  allowed,  approved  and  paid.  Oldham 
vs.  Brooks,  25  S.  W.  R.,  648. 

Thus  we  see  that,  notwithstanding  the  fact  that  there  is  no 
article  in  the  administration  of  estates  corresponding  to  Article 
2799  authorizing  a  bill  of  review,  yet  the  same  construction  limit- 
ing the  application  of  a  bill  of  review  in  estates  of  decedents  has 
been  applied  to  Article  2799. 

The  statute  is  specific  as  to  how  claims  should  be  paid  by  a 
guardian  when  allowed  and  approved,  or  established  by  suit,  where 
there  are  funds  in  hand  to  pay  in  full,  and  if  not  then  the  court 
must  direct  the  order  in  which  the  guardian  shall  pay  the  claims, 
and  the  amount  to  be  paid  on  eachj  which  order  must  be  entered 
of  record  as  a  protection  to  the  guardian ;  and  it  is  further  provided 
that  this  order  may  be  entered  in  term  time  or  vacation. 

Claimant  Obtaining  Order  for  Payment. 

Any  claimant  may  on  application  obtain  an  order  for  a  guardian 
to  pay  his  claim,  if  allowed  an3  approved,  and  if  there  are  no 
funds  in  hand  to  pay  the  same,  and  the  claimant  would  be  sub- 
jected to  unreasonable  delay  to  await  the  coming  in  of  funds,  the 
court  may  order  property  of  the  estate  to  b6  sold  to  pay  it. 
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Chuardian  Failing  to  Pay  on  Order, 

Should  the  guardian  fail  to  pay  a  claim  when  ordered  to  do  so 
by  the  court  a  summary  remedy  is  given  to  the  claimant  to  force 
payment  by  obtaining  execution  against  the  guardian  for  the 
amount,  and  if  returned  unsatisfied  then  an  ample  remedy  on  the 
bond  is  given  by  compelling  the  sureties  to  appear  and  show  cause 
why  judgment  should  not  be  rendered  against  them  for  the  debt, 
interest  and  costs.  As  said  before,  the  statute  is  plain  and  nooils 
no  comment. 
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CHAPTER  CXI. 

GUARDIANSHIP   OF   LUNATICS^   IDIOTS   AND   DRUNKARDS. 

The  county  judge,  upon  information  that  any  one  within  his 
county  is  of  unsound  mind,  or  an  habitual  drunkard,  and  if  satis- 
fied that  there  is  good  cause  to  appoint  a  guardian  for  such  person, 
it  is  his  duty  to  do  so,  either  in  term  time  or  vacation,  and  to  de- 
termine the  matter  he  must  issue  a  warrant  to  the  proper  oflBcer, 
commanding  him  to  bring  the  person  before  him  at  such  time  and 
place  as  he  may  set  forth  in  the  warrant.    Rev.  Stats.,  Art.  2735. 

It  is  made  the  duty  of  any  county  officer  who  may  discover  any 
such  person  being  of  unsound  mind  or  a  habitual  drunkard,  who 
resides  in  the  county  and  who  is  without  a  guardian,  to  file  in- 
formation with  the  county  who  shall  issue  his  warrant  as  provided 
in  the  preceding  article.     Rev.  Stats.,  Art.  2736. 

The  information  upon  which  the  court  shall  act  must  be  in  writ- 
ing, and  shall  state  the  name  of  the  person,  if  known,  and  if  un- 
known a  description  of  the  person  should  be  given,  and  whether 
he  is  of  unsound  mind  or  an  habitual  drunkard,  and  such  informa- 
tix)n  must  be  sworn  to  by  the  affiant  to  the  best  of  his  knowledge 
and  belief.    Rev.  Stats.,  Art.  2737. 

When  such  person  is  brought  before  the  judge  as  provided  in 
the  foregoing  sections,  the  judge  shall,  either  in  term  or  vacation, 
empanel  a  qualified  jury  to  try  the  question  of  inanity,  or  that 
the  party  is  an  habitual  drunkard,  as  stated  in  the  information. 
Rev.  Stats.,  Art.  2738. 

The  case  is  docketed  in  the  name  of  the  county  as  plaintiff  and 
the  person  charged  as  defendant,  and  the  trial  shall  proceed  as  in 
ordinary  suit.  Rev.  Stats.,  Art.  2739,  and  if  found  by  the  jury 
that  the  information  is  true  the  court  shall  at  once  appoint  a 
guardian  for  the  person  and  estate  of  the  defendant  as  provided 
for  the  person  and  estate  of  minors,  Rev.  Stats.,  Art.  2740 ;  and  all 
the  provisions  relating  to  the  guardianship  of  minors  apply  unless 
inconsistent  with  any  special  article  governing  the  persons  and 
estates  of  lunatics  and  habitual  drunkards.  Rev.  Stats.,  Art. 
2742. 
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Provision  for  Family  to  Be  Made. 

The  court  is  authorized  to  make  provision  for  the  support  of  the 
family  and  the  education  of  the  children  of  the  person  so  com- 
mitted to  guardianship,  if  necessary.    Rev.  Stats.,  Art.  2743. 

Who  Entitled  to  the  Oiuirdianship. 

If  the  lunatic  or  habitual  drunkard  is  married,  the  husband  or 
wife  of  such  person  shall  be  entitled  first  in  the  order  to  the  guard- 
ianship.   Bev.  Stats.,  Art.  2744. 

How  Lunatic  May  Be  Confined. 

If  the  lunacy  makes  the  person  dangerous  to  himself  or  the  per- 
son and  property  of  others,  the  guardian  may  confine  him  or  her  in 
some  suitable  place  until  the  first  regular  term  of  court,  when  the 
court  must  make  such  order  for  his  restraint,  support  and  safe- 
keeping as  the  circumstances  require.  Eev.  Stats.,  Art.  2745;  and 
should  such  lunatic  as  set  forth  above  be  not  confined  by  his  guard- 
ian, or  has  no  guardian,  any  magistrate  may  have  the  lunatic  ap- 
prehended and  employ  any  person  to  confine  him  until  the  county 
can  make  proper  orders  for  his  disposition  as  set  forth  in  the  pre- 
ceding article.    Bev.  Stats.,  Art.  2746. 

Costs  of  Proceeding. 

When  any  person  is  found  to  be  of  unsound  mind  or  an  habitual 
drunkard  the  .costs  of  the  proceedings  shall  be  paid  out  of  his  estate, 
or  if  his  estate  is  insufficient  the  costs  shall  be  paid  out  of  the 
county  treasury,  and  the  judgment  of  the  court  shall  be  so  entered, 
Bev.  Stats.,  Art.  2786 ;  but  if  the  defendant  be  discharged  the  per- 
son at  whose  instance  the  proceeding  was  had  must  pay  the  costs 
unless  the  informant  be  an  officer  acting  in  his  official  capacity  in 
filing  the  information,  in  which  case  the  costs  are  to  be  paid  out 
of  the  county  treasury. 

Who  to  Pay  Expense. 

The  expense  attending  the  confinement  of  an  insane  person 
shall  be  paid  by  the  guardian  out  of  the  estate  of  his  ward,  if  he 
has  any.    Bev.  Stats.,  Art.  2748. 
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When  Insane  Person  Has  No  Estate, 

Article  2748  provides  that  if  an  insane  person  has  no  estate  the 
expense  should  be  paid  by  the  person  bound  to  provide  for  and 
support  such  insane  person,  and  if  not  so  paid,  the  county  shall 
pay  the  same;  and  Article  2747  indicates  who  the  persons  are  that 
are  expected  to  provide  for  the  support  of  a  lunatic  or  habitual 
drunkard  when  they  have  no  estate,  by  providing  that  such  persons 
shall  be  maintained:  (1)  By  the  husband  or  wife,  if  any,  and 
able  to  do  so.  (2)  By  father  or  mother,  if  able  to  do  so.  (3)  By 
the  children  and  grandchildren,  if  able  to  do  so.  (4)  By  the 
county  in  which  such  person  resides. 

If  the  county  has  to  pay  the  expense  of  confinement  and  the  sup- 
port of  the  insane  or  habitual  drunkard,  then  the  county  can  re- 
cover the  amount  from  the  estate  of  the  person  so  confined  and 
supported,  or  from  any  person  who  by  law  is  bound  to  provide  for 
the  support  of  such  lunatic  or  drunkard,  if  there  be  any  such  person 
able  to  pay  the  same. 

New  Trial  May  Be  Granted. 

Where,  upon  information  a  person  has  been  tried  for  lunacy,  or 
being  an  habitual  drunkard,  the  court  may,  for  good  cause  shown 
and  within  ten  days  after  the  verdict  is  returned,  set  aside  such 
verdict  and  grant  a  new  trial  either  to  the  county  or  the  defendant, 
but  where  two  verdicts  have  concurred,  the  second  verdict  can  not 
be  set  aside.    Rev.  Stats.,  Art.  2741. 

Procedure  When.  Right  Mind  Restored. 

Any  person  alleging,  in  writing  under  oath,  that  the  insane  per- 
son or  habitual  drunkard  has  been  restored  to  his  right  mind  or 
sober  habits,  as  the  case  may  be,  then  the  court  must  cite  the  guard- 
ian to  appear  before  the  county  judge  on  the  day  named  in  the 
citation,  which  may  be  either  in  term  time  or  vacation,  and  show 
cause  why  the  guardian  should  not  be  discharged,  or  the  guardian 
may  appear  for  that  purpose  without  citation.  Rev.  Stats.,  Art. 
2750;  but  if  the  fact  of  such  alleged  restoration  be  doubtful  the 
court,  in  term  time  or  vacation,  may  empanel  a  jury  to  try  the  issue 
as  in  the  first  instance,  and  if  the  jury  by  its  verdict  finds  that  the 
ward  has  been  restored  to  his  or  her  right  mind,  or  has  reformed, 
the  guardian   should   be  discharged  upon  settling  his  accounts, 
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which  should  be  required  to  be  immediately  done,  and  deliver  up 
the  property  in  his  hands,  and  such  order  of  discharge  should  be 
entered  on  the  minutes  of  the  court.    Rev.  Stats.,  Art.  2751. 

If  there  is  no  issue  as  to  the  restoration  of  the  mind  or  reforma- 
tion of  the  person,  as  the  case  may  be,  and  the  court  is  satisfied 
of  the  fact  of  the  restoration  or  reformation,  the  court,  without 
the  intervention  of  a  jury,  may  make  the  order  discharging  the 
ward  from  guardianship.     Eev.  Stats.,  Art.  2752. 
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CHAPTER  CXII. 

REMOVAL  OF  GDABDIANBHIP. 

Provision  is  made  for  the  removal  of  the  guardian  of  the  guard- 
ianship from  one  county  to  another.  No  particular  causeb  for  such 
removal  are  set  forth  in  the  statute,*  but  the  guardian  is  required 
to  file  a  written  application,  setting  forth  his  reasons  for  the  re- 
moval, and  the  court  must  determine  their  sufficiency.  Bev.  Stats., 
Art.  2768. 

When  the  application  is  filed,  citation  must  issue  to  the  sureties 
on  the  bond  of  the  guardian  to  appear  at  some  regular  term  of  the 
court  and  show  cause  why  the  application  should  not  be  granted, 
Bev.  Stats.,  Art.  2759 ;  and  if  upon  hearing  the  application  no  good 
cause  is  shown  to  the  contrary,  and  it  would  be  to  the  interest  of 
the  ward  to  grant  the  removal,  the  court  should  enter  an  order 
authorizing  the  removal  upon  the  payment  of  all  costs. 

Before  any  removal  is  permitted,  the  clerk  must  record  all 
papers  required  to  be  recorded  connected  with  the  administration 
of  the  estate  that  have  not  already  been  recorded,  and  shall  make 
out  a  full  and  complete  certified  transcript  of  all  the  orders,  de- 
crees,  judgments  and  proceedings  in  such  guardianship,  and  upon 
the  payment  of  his  fees  therefor  shall  transmit  such  transcript, 
together  with  all  the  original  papers  in  the  case,  to  the  clerk  of  the 
county  court  of  the  county  to  which  such  guardianship  has  been 
removed.  Bev.  Stats.,  Art.  2761.  The  order  of  removal  can  not 
take  effect  imtil  this  transcript  has  been  filed  in  the  office  of  the 
county  clerk  to  which  the  removal  is  made,  and  until  the  fact  is 
certified  to  by  the  clerk  of  the  county  to  which  the  removal  has 
been  made,  under  his  official  seal,  and  such  certificate  is  filed  in 
the  court  making  the  order  of  removal.    Bev.  Stats.,  Art.  2762. 

After  the  removal  has  been  made  as  above,  the  guardianship  pro- 
ceeds in  the  court  to  which  it  has  been  removed  as  if  it  had  been 
originally  filed  there ;  but  it  is  not  necessary  to  record  in  the  county 
to  which  the  guardianship  has  been  removed  any  of  the  papers  that 
have  been  recorded,  as  heretofore  required  in  the  county  from  which 
it  was  removed. 
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CHAPTER  CXIII. 

NON-RESIDENT  GUARDIAN  AND  WARD. 

How  Non-Resident  Guardian  May  Become  Guardian  in  Texas, 

Where  a  guardian  has  been  appointed  in  another  State,  such 
guardian  may  file  a  complete  transcript  from  the  records  of  the 
court  appointing  him,  if  it  be  a  court  of  competent  jurisdiction 
where  he  and  his  wards  reside,  showing  his  appointment  and  quali- 
fication, in  any  court  in  Texas. 

1.  The  transcript  shall  be  certified  by  the  clerk  of  the  court  in 
which  the  proceedings  were  had,  under  the  seal  of  such  court  if 
there  be  one. 

2.  There  must  be  a  certificate  from  the  judge,  chief  justice  or 
presiding  magistrate  of  that  court,  as  the  case  may  be,  that  attesta- 
tion is  in  due  form. 

Upon  filing  the  transcript  so  certified,  the  same  may  be  recorded 
and  the  guardian  shall  be  entitled  to  receive  letters  of  guardian- 
ship of  the  estate  of  such  minor  situated  in  this  State  upon  his 
filing  a  lx)nd,  with  sureties,  as  in  cases  of  guardians,  in  double  the 
amount  of  the  estimated  value  of  the  estate  in  Texas.  Rev.  Stats., 
Art.  2753. 

How  He  May  Deal  With  the  Property. 

The  guardian  may  remove  the  personal  property  out  of  the  State 
unless  it  conflicts  with  some  condition  under  which  the  property 
is  held.  As  to  real  property,  he  may  obtain  an  order  for  its  sale 
and  remove  the  proceeds,  but  such  sales  must  be  made  as  required 
in  sales  by  guardians  of  real  estate  of  the  ward.  Rev.  Stats.,  Art. 
2754.     (See  "Sales  by  Non-Resident  Guardians.'') 

If  any  resident  executor,  administrator  or  guardian  holds  any  of 
the  estate  of  such  non-resident  ward,  they  may,  on  the  order  of 
the  court,  be  required  to  deliver  it  up  to  the  non-resident  guardian. 
Rev.  Stats.,  Art.  2755. 

Conditions  Attached  to  Removal  From  the  State. 

The  non-resident  guardian  can  not  remove  the  property  from 
the  State  until  all  the  debts  known  to  exist  against  the  estate  of 
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the  ward  in  Texas  are  paid,  or  the  payment  secured  by  bond  pay- 
able to  the  county  judge  and  approved  by  the  clerk.  Bev.  Stats., 
Art.  2756. 

Again,  the  benefits  of  the  provisions  of  these  laws  governing 
non-resident  guardians  and  wards  do  not  extend  to  the  residents 
of  any  State,  Territory,  district  or  county,  in  which  a  similar  law 
does  not  exist  in  favor  of  the  residents  of  this  State.  Orr  vs. 
Wright,  45  S.  W.  R.,  629. 

Resident  Guardians  of  Non-Resident  Wards. 

Where  a  minor  or  person  of  unsound  mind  resides  out  of  the 
State,  but  owns  property  in  this  State,  guardianship  of  the  estate 
may  be  granted  if  it  appears  that  a  necessity  exists  therefor,  and 
the  court  shall  take  such  action  with  reference  to  the  maintenance, 
support,  education  and  care  of  such  ward  out  of  the  proceeds  of 
the  estate  if  the  said  ward  was  a  resident  and  had  been  sent 
abroad  for  education  or  treatment.  Rev.  Stats.,  Art.  2596;  Boul- 
din  vs.  Miller,  87  T.,  359 ;  DeCordova  vs.  Rogers,  97  T.,  60 ;  Tjogan 
vs.  Gay,  87  S.  W.  R.,  852 ;  Xeal  vs.  Bartelson,  65  T.,  486. 

The  court  may  appoint  a  guardian  for  a  ward  brought  into  the 
county.  Hogan  vs.  Snider,  98  S.  W.  R.,  213/  Rev.  Stats.,  Art. 
2505. 
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CHAPTEE  CXIV. 

FINAL  SETTLEMENT  OF  GUARDIAN. 

Final  Settlement 

We  have  already  spoken  of  the  several  causes  that  terminate  the 
relation  of  guardian  and  ward  and  of  the  duty  of  the  guardian  to 
settle  the  estate  before  an  order  of  discharge  is  made.  We  find 
this  embodied  in  Article  2764,  which  provides  that  when  ward 
dies,  or  if  a  minor  arrives  at  the  age  of  twenty-one,  or  if  a  female 
minor  marries,  or  if  a  person  of  unsound  mind  or  habitual  drunk- 
ard is  restored  and  discharged  from  guardianship,  the  guardianship 
must  be  immediately  settled  and  closed  and  the  guardianship  dis- 
charged. We  have  seen  that,  though  the  death  of  the  ward  termi- 
nates the  relation  of  guardian  and  ward,  the  court  still  holds 
jurisdiction  to  require  the  final  settlement  before  being  discharged. 
Marlow  vs.  Lacy,  68  T.,  154;  Veal  vs.  Fortson,  57  T.,  482;  74  T., 
354. 

What  Final  Accouni  to  Contain, 

The  statute  specifically  prescribes  what  this  final  settlement  is  to 
contain  (Rev.  Stats.,  Art.  2765) : 

1.  The  property,  rents,  revenues  and  profits  received  by  the 
guardian  during  his  administration  of  the  estate  as  guardian. 

2.  The  disposition  made  of  the  rents  and  profits,  the  revenues 
and  the  property. 

3.  The  expenses  and  debts,  if  any,  remaining  unpaid. 

4.  The  property  of  the  estate  remaining  in  his  hands. 

5.  Any  other  facts  to  understand  fully  and  definitely  the  exact 
condition  of  the  guardianship. 

6.  The  account  must  be  verified  before  an  officer  authorized  to 
administer  oaths. 

Citing  Gkuirdian  to  File  Final  Account. 

Upon  failure  to  file  this  final  account,  the  court  may,  upon  its 
motion  or  upon  the  complaint  of  any  one  interested  in  the  estate, 
cause  such  guardian  to  be  cited  to  appear  at  a  regular  term  of  the 
court  and  file  such  account.     Rev.  Stats.,  Art.  2766. 
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Ward  to  Be  Cited  When  Filed. 

If  the  guardian  files  the  final  account,  and  the  ward  be  living 
and  resides  in  the  State,  the  clerk,  if  the  residence  be  known,  shall 
issue  a  citation  notifying  the  ward  of  the  filing  of  the  final  account 
and  the  term  of  the  court  at  which  it  will  be  acted  upon,  that  he 
may  appear  and  contest  the  account  if  he  chooses  to  do  so,  Rev. 
Stats.,  Art.  2767,  and  if  the  ward  be  not  living  then  the  executor 
or  administrator  of  his  estate,  if  legally  qualified,  must  be  cited  as 
provided  in  the  preceding  article.     Kev.  Stats.,  x\rt.  2768. 

If  the  ward  be  not  living,  and  there  be  no  executor  or  adminis- 
trator of  his  estate,  or  if  the  ward  be  a  non-resident  or  his  resi- 
dence unknown,  the  citation  shall  be  published  once  a  week  for 
three  successive  weeks  in  some  newspaper  published  in  the  county; 
if  none  is  published  then  such  citation  must  be  duly  posted  for  at 
least  twenty  days  before  the  return  thereof. 

After  Citation  Served  Court  to  Examine  the  Account, 

After  the  citation  has  been  served  *as  above  required,  the  court 
shall  proceed  to  examine  the  final  account  and  to  hear  all  excep- 
tions and  objections,  if  any,  and  the  evidence  for  or  against  it,  and 
if  found  to  be  fair,  just  and  correct  an  order  shall  be  entered  on 
the  minutes  approving  it  and  directing  the  guardian  to  deliver  the 
estate  remaining  in  his  hands  to  the  ward  or  person  legally  au- 
thorized to  receive  it,  and  upon  compliance  with  such  order  the 
guardian  shail  be  discharged  by  order  entered  on  the  minutes. 
Rev.  Stats..  Art.  2770. 

When  Account  Found  Incorrect. 

If  the  account  be  found  incorrect,  it  must  be  restated  and  cor- 
rected, and  the  court  should  make  such  orders  as  will  compel  a 
full  and  fair  settlement  of  the  guardianship.  Rev.  Stats.,  Art. 
2771 ;  Jones  vs.  Parker,  67  T.,  83. 

Vouchers. 

The  guardian  must  produce  proper  vouchers  for  every  item  of 
credit  claimed  bv  him.    Rev.  Stats.,  Art.  2772. 

Attorney  to  Represent  Ward. 

When  the  ward  is  dead  and  there  is  no  executor  or  administrator 
of  his  estate,  or  where  he  is  a  non-resident,  or  his  residence  un- 


488  GUARDIAN   AND  WARD. 

known,  the  court  must  appoint  an  attorney  to  represent  him  in 
the  final  settlement,  who  is  to  be  allowed  a  reasonable  compensa- 
tion out  of  the  estate.    Rev.  Stats.,  Art.  2773. 

2'he  Final  Accounting, 

1.  All  debts  due  the  estate  which  the  guardian  by  reasonable 
diligence  could  not  collect  should  be  allowed  as  a  credit  in  account- 
ing for  the  property  that  came  into  his  hands.  Bev.  Stats.,  Art. 
2774. 

2.  The  guardian  must  account  for  the  reasonable  value  of  the 
services  or  labor  of  the  ward,  if  any,  or  the  proceeds  thereof,  but 
the  guardian  is  entitled  to  a  reasonable  credit  for  the  board,  cloth- 
ing and  maintenance  of  the  ward.  Bev.  Stats.,  Art.  2775;  3  T., 
344.  He  will  not  be  allowed  money  paid  out  for  maintenance  and 
education  in  excess  of  the  income  of  the  ward's  estate.  62  T.,  244; 
Blackwood  vs.  Blackwood,  92  T.,  478 ;  Allen  vs.  Stovall,  63  S.  W. 
E.,  867. 

.If  the  final  accounting  is  ^required  because  of  the  death  of  the 
ward,  guardian  should  be  allowed  for  claims  approved  and  paid 
before  death.    Young  vs.  Gray,  60  T.,  543. 

The  guardian  should  not  be  held  liable  for  loss  if  he  acted 
prudently  and  in  good  faith.     Finlay  vs.  Merriman,  39  T;,  262. 

He  will  not  be  allowed  the  value  of  goods  sold  to  the  ward  in 
his  final  account,  even  though  promised  to  have  the  allowance  made. 
Jones  vs.  Parker,  67  T.,  81;  Young  vs.  Smith,  22  T.,  347.  (See 
"Compensation  Of.") 

Though  by  Article  1987  a  guardian  can  not  compromise  notes 
of  the  ward  so  as  to  discharge  him  from  responsibility  for  the 
whole  note  without  an  order  of  court,  yet  where  the  guardian  has 
done  so  in  consideration  of  payment  before  maturity,  the  payment 
to  the  extent  made  was  valid.  Brown  vs.  Fidelity  Co.,  80  S.  W. 
R.,  593. 

Failure  to  Obey  Order  to  Turn  Over  Estate. 

A  failure  to  obev  order  to  turn  over  estate  to  the  ward  or  other 
person  after  final  settlement  can  be  enforced  by  attachment  and 
punishment  for  contempt.  Bev.  Stats.,  Arts.  2700-2701,  2776. 
The  statute  further  provides  that  the  failure  to  obey  an  order  to 
turn  over  the  estate,  or  to  pay  to  the  ward  or  other  person  entitled 
any  amount  adjudged  by  the  court  to  be  due  by  him  to  the  estate 
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of  hie  ward,  upon  the  complaint  in  writing  by  the  ward  or  the 
person  entitled  to  the  property  or  amount  so  adjudged,  the  court 
shall  cite  the  sureties  on  the  bond  to  appear  at  a  regular  term  of 
the  court  and  show  cause  why  judgment  should  not  be  rendered 
against  them  for  the  amount  or  ^ue  of  the  estate  not  turned  over, 
with  10  per  cent  damages  and  interest  and  costs.  Rev.  Stats., 
Art.  2777.  But  as  we  have  seen,  this  and  the  succeeding  Article 
2778  have  been  held  unconstitutional,  inasmuch  as  the  probate 
court  can  not  proceed  against  guardians'  bonds  in  that  court.  Tim- 
mins  vs.  Bonner,  58  T.^554;  Handy  vs.  Woodhouse,  25  S.  W.  R.,  40. 

Compensation  of  Guardians, 

The  guardian  of  the  person  is  entitled  to  no  compensation.  Rev. 
Stats.,  Art.  2779. 

The  guardian  of  the  estate  is  entitled  to  5  per  cent  on  all  sums 
he  actually  receives  or  pays  out  in  cash,  but  not  money  on  hand 
at  the  time  of  his  appointment  or  money  received  and  paid  over 
on  the  final  settlemoit  of  the  guardianship.  Rev.  Stats.,  Art.  2780 ; 
but  must  be  actually  collected  and  paid  out.  Reed  vs.  Timrains, 
52  T.,  84;  Petty  vs.  Petty,  57  S.  W.  R.,  923. 

Management  of  Farm  or  Other  Business. 

The  guardian  is  allowed  a  reasonable  compensation  where  he 
manages  a  farm,  plantation,  manufactory  or  other  business  of  his 
ward.    Rev.  Stats.,  Art.  2781. 

Expenses  and  Costs  of  Guardianship. 

He  shall  be  allowed  all  reasonaljle  expenses  incurred  in  the  pres- 
ervation and  management  of  the  ward's  estate,  or  incurred  in  col- 
lecting or  trying  to  collect  claims  or  debts  due,  or  recovering  or 
attempting  to  recover  property  of  the  ward,  which  includes  all 
reasonable  attorney's  fees  necessarily  incurred,  and  they  shall  be 
allowed  out  of  the  estate  to  him  on  satisfactory  proof.  Rev.  Stats., 
Art.  2782. 

Pay  of  Appraisers.  - 

m 

Appraisers  appointed  by  the  court  are  allowed  two  dollars  per 
day  while  engaged  in  appraising  the  property  of  the  ward.  Rev. 
Stats.,  Art.  2783. 
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When  Otiardian  Is  Personally  Charged  With  Costs, 

Whenever  the  guardian  shall  neglect  to  perfonn  any  duty  re- 
quired of  him,  and  he  shall  be  cited  to  appear  on  account  thereof, 
he  must  pay  out  of  his  own  estate  the  costs  of  such  proceeding. 
Rev.  Stats.,  Art.  2784. 

Where  Costs  Adjudged  Against  Applicant. 

Where  one  makes  an  application  or  opposition  in  the  adminis- 
tration of  a  guardian's  estate,  and  on  the  trial  thereof  shall  be 
defeated,  he  shall  have  the  costs  of  the  proceeding  adjudged  against 
him.    Rev.  Stats.,  Art.  2785. 

General  Provisions  of  Law  as  to  Costs  Apply. 

The  provisions  of  the  law  regulating  costs  and  security  therefor 
apply  to  matters  of  guardianship  when  not  expressly  provided  for. 
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CHAPTEE  CXV. 

FINAL  SETTLEMENT  OF  GUARDIAN. 

Discharge  of  Guardian. 

We  have  seen  that  the  guardian  remains  in  ofSee  until  the  minor 
becomes  of  age,  or,  if  a  female,  marries,  or  the  ward  dies,  unless 
sooner  discharged  for  other  causes  already  set  forth  and  discussed. 
Bev.  Stats.,  Arts.  2593,  2764;  Veal  vs.  Fortson,  57  T.,  482;  Fort- 
son  vs.  Alford,  62  T.,  580;  Alford  vs.  Halbert,  74  T.,  354;  Parish 
vs.  Alston,  %b  T.,  194;  Mariow  vs.  Lacy,  68  T.,  157;  Hix  vs.  Dun- 
can, 99  S.  W.  R.,  422. 

There  must,  however,  be  a  decree  of  the  probate  court  discharg- 
ing the  guardian  before  the  fiduciary  relation  ceases.  Mariow  vs. 
Lacy,  68  T.,  157;  Allen  vs.  Stovall,  63  S.  W.  R.,  866;  Logan  vs. 
Robertson,  83  S.  W.  R.,  397 ;  and  after  discharge  the  probate  court 
loses  jurisdiction.     Timmins  vs.  Bonner,  58  T.,  560. 

Where  the  discharge  of  the  guardian  was  based  on  the  minor 
having  reached  his  majority,  but  the  fact  was  not  true,  the  minor 
may,  by  bill  of  review,  attack  the  settlement  in  the  probate  court, 
Stewart  vs.  Robbins,  65  S.  W.  R.,  899;  Jones  vs.  Parker,  67  T.,  79; 
but  where  the  discharge  was  made  after  the  ward  was  of  age,  and 
his  settlement  account  was  approved  by  the  ward,  it  is  binding  and 
can  not  be  opened,  even  though  as  in  this  case  no  citation  was  issued 
to  the  ward.     Roberts  vs.  Schultz,  45  T.,  184-189. 

An  order  approving  the  final  account  and  discharging  the  guard- 
ian is  a  final  adjudication  of  the  items,  and  it  could  not  be  reopened 
in  the  probate  court  to  review  the  account  at  the  instance  of  the 
heirs  of  the  ward.    DeBerr^'  vs.  Wooters,  57  S.  W.  R.,  886. 

t  7 

M 

Partition  of  Minor's  Estate. 

We  see  that  by  Article  2770  on  final  settlement  the  court  may 
order  the  estate  remaining  in  the  hands  of  the  guardian  to  be  de- 
livered to  those  entitled,  but  a  probate  court  is  without  jurisdiction 
to  partition  the  minor's  estate  where  third  persons  hold  a  joint  in- 
terest with  the  minor,  Ford  vs.  Green,  72  S.  W.  R.,  75;  League 
vs.  Hencke,  26  S.  W.  R.,  729;  Glassgow  vs.  McKinnon,  79  T.,  116, 
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and  consequently  all  titles  emanating  from  such  partition  are 
void.     Id. 

By  Article  2187,  Rev.  Stats.,  this  right  of  partition  between  the 
estate  of  a  decedent  and  third  parties  is  specially  given,  but  there 
is  no  corresponding  statute  in  the  administration  of  th^  estate  by  a 
guardian.  League  vs.  Hencke,  26  S.  W.  B.,  729 ;  nor  can  a  probate 
court  sell  the  land  of  a  ward  to  effect  such  partition.  Glassgow 
vs.  McKinnon,  supra. 

In  Brown  vs.  Pearson,  85  S.  W.  R.,  792,  third  parties  held  a 
joint  interest  with  the  minor  and  the  guardian  sold  the  minor^s 
interest  in  the  land.  This  was  held  not  a  partition"  of  the  minor's 
estate,  and  the  minor^s  interest  passed. 

In  Green  vs.  Ford,  72  S.  W.  R.,  73,  it  was  held  that  a  ward 
could  not  equitably  object  to  a  partition  by  a  probate  court  where 
in  the  partition  the  ward  had  received  more  than  he  was  entitled  to. 

Where  third  parties  have  an  interest  in  the  estate  of  the  minor, 
the  district  court  is  the  proper  jurisdiction  to  partition. 

Bill  of  Review  to  Revise. 

Any  person  interested  may  by  bill  of  review,  filed  in  the  prolate 
court  in  which  the  proceedings  were  had,  have  any  decision,  order 
or  judgment  rendered  by  such  court  or  by  the  judge  thereof  revised 
and  corrected  on  showing  errors  therein;  but  you  can  not  stay  any 
process  or  action  under  such  decision,  order  or  judgment  except 
by  writ  of  injunction.    Rev.  Stats.,  Art.  2799. 

We  have  already  discussed  the  nature  and  application  of  bills  of 
review  in  the  administration  of  the  estates  of  decedents,  and  much 
that  has  been  said  applies  to  bills  of  review  in  matters  of  guardian- 
ship. In  fact,  we  have  seen  that,  notwithstanding  the  broad  lan- 
guage of  Article  2799,  the  court  has  limited  its  application. 

In  considering  the  subject  of  revising  an  order  to  pay  a  claim  it 
was  shown  that  the  same  construction  was  given  to  Article  2799 
in  seeking  revision  of  guardianship  administration  as  was  applied 
in  estates  of  decedents.  DeCordova  vs.  Rogers,  75  S.  W.  R.,  19; 
Heath  vs.  Lane,  62  T.,  686.  See  MiUer  vs.  Miller,  53  S.  W.  R., 
363,  and  authorities,  as  to  time  in  which  to  be  filed,  and  Oldham 
vs.  BroRDks,  25  S.  W.  R.,  649;  Walker  vs.  Kerr,  27  S.  W.  R.,  302; 
Rev.  Stats.,  Art.  332. 

The  bill  of  review  authorized  need  not  conform  to  the  equity 
rules  governing  bills  of  review.     Jansen  vs.  Jacobs,  44  T.,  574; 
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Seguin  vs.  Maverick,  24  T.,  526 ;  Jones  vs.  Parker,  67  T.,  79.  If 
filed  to  revise  an  account  or  final  settlement  of  a  guardian,  it  is 
required  that  each  item  objected  to  must  be  pointed  out,  and  the 
decision  revising  must  be  equally  as  specific  if  the  items  or  any  be 
found  incorrect.  Jones  vs.  Parker,  67  T.,  76;  Young  vs.  Gray, 
65  T.,  100.  The  court  "a  quo''  must  have  jurisdiction  of  the  mat- 
ter complained  of  to  give  jurisdiction  by  bill  of  review.  Young  vs. 
Gray,  60  T.,  541. 

In  Kelsey  vs.  Trisler,  74  S.  W.  B.,  66,  the  order  of  sale  was 
void  because  court  had  no  jurisdiction  when  the  order  was  made, 
yet  it  sustained  a  bill  of  review  to  set  it  aside  on  the  authority  of 
Parker  vs.  Spencer,  61  T.,  155.  Crawford  vs.  McDonald,  88  T.,. 
626. 

Effect  Of, 

No  process  under  the  decision  is  stayed  by  a  bill  of  review;  it 
can  only  be  arrested  by  injunction.    Bev.  Stats.,  Art.  2799. 

It  is  not  necessary  to  state  the  rules  governing  bills  of  review 
again,  so  reference  must  be  had  to  "bills  of  revieV  in  estates  of 
decedents  for  further  procedure  and  authorities. 
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CHAPTER  CXVI. 

REVISION  OF  GUARDIANSHIP  BY  APPEAL. 

Appeals. 

We  have  already  seen  that  by  Article  2562  the  judgments,  orders, 
decrees  and  proceedings  in  a  probate  court  may  be  appealed  from 
to  the  district  court  by  any  person  who  may  feel  himself  aggrieved, 
or  the  same  may  be  corrected  by  certiorari  or  bill  of  revievir.  Again, 
by  Article  2789  the  same  provision  is  made,  and  an  appeal  author- 
ized by  any  person  aggrieved  by  any  decision,  order  or  judgment 
of  the  court,  or  by  any  order  of  the  judge  thereof,  to  the  district 
court  as  a  matter  of  right  without  bond. 

How  Taken. 

The  person  appealing  must  cause  an  entry  of  notice  to  be  made 
on  the  record  at  the  term  in  which  the  decision^  order,  etc.,  is 
entered,  and  if  the  decision  or  order  is  entered  in  vacation  the 
notice  of  appeal  must  be  entered  before  the  close  of  the  next  reg- 
ular term  thereafter. 

l^ranscripti 

Upon  notice  of  appeal  being  given,  a  certified  transcript  of  the 
proceedings  must  be  made  out  by  the  clerk  and  transmitted  to  the 
district  court  of  the  county,  but  the  transcript  must  not  contain 
anything  that  does  not  relate  to  the  decision,  order  or  judgment 
appealed  from.  Eev.  Stats.,  Art.  2791.  If  there  be  not  time  to 
make  out  such  transcript  before  the  first  day  of  the  next  term  of 
the  district  court  after  the  appeal  is  taken,  then  it  must  be  trans- 
mitted within  sixty  days  after  the  appeal  is  taken.  Bev.  Stats., 
Art.  2793. 

In  Khan  vs.  Israelson,  66  T.,  221,  these  two  articles  are  con- 
strued and  they  mean  that  if  the  transcript  can  not  for  want  of 
time  be  made  out  and  filed  by  the  first  day  of  the  next  regular 
term  of  the  district  court  then  it  must  be  filed  in  sixty  days  from 
the  day  of  notice  of  appeal;  if  filed  after  that  time,  the  district 
court  would  have  no  jurisdiction  of  the  appeal.  (See  'Tran- 
script) 

If  notice  of  the  appeal  has  been  given  by  the  same  person  from 
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more  than  one  decision,  order  or  judgment  in  the  same  guardian- 
ship at  the  same  term  then  only  one  transcript  is  necessary.  Bev. 
Stats.,  Art.  2792. 

Effect  of  the  Appeal  With  rind  Without  Bond. 

An  appeal  suspends  the  decision,  order,  decree  or  judgment  with- 
out bond:  (1)  When  taken  by  a  claimant  from  the  disapproval 
of  his  claim.  (2)  When  taken  by  a  guardian  or  trustee,  except 
when  the  controversy  is  in  reference  to  the  rights  of  guardianship 
or  the  settlement  of  an  account.    Kev.  Stats.,  Art.  2795. 

Except  as  stated  in  Article  2795,  the  appeal  does  not  suspend  the 
decision,  order  or  judgment  appealed  from ;  but  you  can  suspend 
the  judgment,  order  or  decision  by  the  appellant  giving  bond 
within  twenty  days  after  notice  of  appeal  in  an  amount  fixed  by 
the  court  at  the  time  of  the  entry  of  the  notice  of  appeal,  signed  by 
two  or  more  good  and  sufficient  sureties,  payable  to  and  approved 
by  the  clerk,  conditioned  that  the  appellant  shall  perform  tlie 
orders  and  judgments  which  the  district  court  may  make  therein. 

Judgment  on  Appeal, 

When  a  certified  copy  of  the  judgment  of  the  district  court  is 
received  by  the  county  court,  it  must  be  entered  of  record  in  the 
minutes  of  the  probate  court  as  the  judgment  of  the  probate  court. 
Rev.  Stats.,  Art.  2796. 

If  the  judgment  of  the  district  court  dismisses  the  appeal  or 
quashing  a  supersedeas  is  received,  it  must  be  entered  of  record 
in  the  minutes  of  the  probate  court,  in  which  case  the  order,  de- 
cision or  judgment  appealed  from  shall  stand  as  if  no  appeal  or 
supersedeas  was  taken  or  obtained.    Rev.  Stats.,  Art.  2797. 

An  appeal,  when  taken  to  the  district  court  in  these  matters  of 
guardianship,  if  not  dismissed,  shall  be  tried  de  novo  in  the  dis- 
trict court,  and  the  judgment,  as  above  stated,  must  be  certified 
to  the  county  court  to  be  carried  into  effect.    Rev.  Stats.,  Art.  2798. 

Statutes  Construed, 

We  see,  then,  under  the  statutes  that  any  one  aggrieved  by  a 
decision  of  a  county  court  sitting  in  probate,  and  made  in  the  ad- 
ministration of  a  ward's  estate,  may  appeal  to  the  district  court 
of  the  county  in  which  the  estate  is  being  administered.    That  the 
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appeal  is  perfected  by  an  entry  on  the  records  of  the  court  by 
notice  of  appeal;  that  a  bond  need  not  be  given  to  suspend  the 
order  or  decision  when  taken  by  a  claimant  from  the  disapproval 
of  his  claim,  or  when  taken  by  a  guardian  or  trustee,  unless  some 
right  of  the  guardian  is  in  issue,  or  the  issue  arises  as  to  his  lia- 
bility in  accounting  from  which  he  has  appealed. 

With  these  exceptions  an  appeal  without  bond  does  not  stay 
process  on  the  judgment  appealed  from.  The  statute  prescribes 
the  bond  to  bo  given  as  a  supersedeas. 

The  trial  in  the  district  court  is  "de  novo";  that  is,  as  if  orig- 
inally brought  there,  and  the  effect  of  the  judgment  of  the  district 
court  and  the  disposition  to  be  made  of  it  is  fixed  by  statute. 

We  see,  then,  appeals  lie  from  the  order  of  appointment  of  a 
guardian,  Arthur  vs.  Beid,  64  S.  W.  K.,  831;  Orr  vs.  Wright,  45 
S.  W.  R.,  629 ;  Halbert  vs.  Alford,  82  T.,  297,  to  his  discharge ; 
provided,  it  adjudicates  some  controverted  question  or  right  which 
at  the  end  of  the  term  would  be  held  conclusive  unless  appealed 
from.  75  T.,  567 ;  82  T.,  297 ;  Thomas  vs.  Hawpe,  62  S.  W.  R., 
786 ;  Davenport  vs.  Hcrvey,  30  T.,  325. 

The  appeal  may  be  taken  with  or  without  bond.  Rev.  Stats., 
Art.  2789. 

In  estates  of  decedents  a  bond  must  be  given  where  the  issue 
affects  the  executor  or  administrator  personally,  Bills  vs.  Scott, 
49  T.,  432 ;  Rev.  Stats.,  Art.  2257 ;  Hicks  vs.  Olliver,  26  S,  W.  R., 
644 ;  but  in  Arthur  vs.  Reid,  64  S.  W.  R.,  832,  it  is  said  the  statute 
controlling  guardianship  makes  no  such  provision.  However,  if 
the  judgment  appealed  from  affects  the  guardian  personally,  an 
appeal  from  the  decision  will  not  stay  the  process  under  the  judg- 
ment unless  bond  is  given.    Rev.  Stats.,  Art.  2795,  Clause  2. 

Again,  the  amount  of  the  bond  must  be  fixed  by  the  court.  Rev. 
Stats.,  Art.  2794.  While  in  estates  of  decedents.  Rev.  Stats.,  Art. 
2256,  this  requirement  is  left  out,  but  it  has  been  held,  that  if  it 
does  fix  an  amount  it  is  not  invalid.    Hicks  vs.  Olliver,  71  T.,  776. 

In  guardianship,  whore  a  bond  is  filed,  it  must  be  in  twenty 
days  after  notice  of  appeal.  Rev.  Stats.,  Art.  2794;  while  in  estates 
of  decedents  the  bond  must  be  filed  in  fifteen  days  after  the  order 
or  decision  appealed  from  is  rendered.  Rev.  Stats.,  Art.  2256; 
Glen  vs.  Kimbrough,  70  T.,  147;  Smithwick  vs.  Kelley,  79  T.,  664. 

Again,  in  estates  of  decedents  only  the  executor  or  administrator 
may  appeal  without  bond  unless  personally  concerned,  Rev.  Stats., 
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Art.  2257;  while  in  guardianship  any  person  as  a  matter  of  right 
may  appeal  without  bond  if  aggrieved.    Bev.  Stats.,  Art.  2789. 

Certiorari, 

Any  person  interested  may  also  have  any  order,  judgment  or 
decision  of  the  county  court  or  county  judge  reviewed  by  a  writ 
of  certiorari  from  the  district  court  under  the  same  rules  and  reg- 
ulations as  provided  in  the  estate  of  decedents.  Carrol  vs.  Booth, 
2  Posey  U.  C,  326. 
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CHAPTEB  CXVII. 

EXECUTION    OF   WILLS. 

Wills. 

We  have  already  discussed  the  administration  of  estates  under 
wills  under  Article  1912,  and  the  jurisdiction  of  the  probate  court 
to  set  aside  the  independent  clauses  of  a  will  and  take  over  the 
administration  of  the  estate  when  the  ends  of  justice  require  it. 
I  now  come  to  the  discussion  of  the  execution,  probate  and  the 
fundamental  rules  of  construction  of  wills  under  our  statutes  and 
decisions. 

What  Is  a  Will 

A  will  is  an  instrument  in  writing  by  which  one  disposes  of  his 
property  to  take  effect  after  his  decease,  and  of  course  revokable 
in  his  lifetime.  Fletcher  vs.  Williams,  66  S.  W.  R.,  861-862; 
Grigsby  vs.  Willis,  59  S.  W.  R.,  577.  It  must  aflfect  property.  Rev. 
Stats.,  Art.  5334. 

It  is  true  one  may  in  a  will  or  by  any  declaration  in  writing 
appoint  a  guardian  for  his  children,  Article  2578,  but  this  is  not 
a  will  in  the  legal  sense  and  would  not  be  entitled  to  probate  unless 
property  was  disposed  of  by  the  same  instrument.  Williams  vs. 
Noland,  32  S.  W.  R.,  328 ;  Fletcher  vs.  Gates,  63  S.  W.  R.,  937 ; 
Stone  vs.  Brown,  16  T.,  431. 

Where  the  purpose  is  to  dispose  of  property  after  one^s  death 
no  particular  form  is  necessary,  Grigsby  vs.  Willis,  59  S.  W.  R., 
576,  to  give  expression  to  the  purpose.  Ferguson  vs.  Ferguson, 
27  T.,  339.     (See  "Testamentary  Deeds.") 

Who  May  Make  a  WUl. 

I 

Every  person  aged  twenty-one  years  or  upward,  or  who  may  be 
or  may  have  been  lawfully  married,  being  of  sound  mind.  Rev. 
Stats.,  Art.  5333 ;  see  Rev.  Stats.,  Art.  1904,  Clause  1. 

It  seems  prior  to  the  revision  in  1879,  when  the  words  "or  who  may 
be  or  may  have  been  lawfully  married"  were  added,  no  one  imder 
twenty-one  years  of  age  could  make  a  will,  Moore  vs.  Moore,  23  T., 
637 ;  but  now  a  minor  who  is  married  or  had  been  married  is  clothed 
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with  sufficient  discretion  to  execute  a  will,  and  he  may  devise  and 
bequeath  all  of  his  right,  title  and  interest,  whether  in  possession, 
reversion  or  remainder,  which  he  has,  or  at  the  time  of  death  shall 
have,  in  lands,  tenements,  hereditaments  or  rents  charged  upon 
or  issuing  out  of  real  estate  or  in  or  to  any  personal  property  what- 
ever.   Bev.  Stats.,  Art.  5334. 

Joint  Wills, 

An  agreement  between  husband  and  wife  to  make  mutual  wills 
is  valid,  and  when  made  jointly  may  be  probated,  but  subject  to 
be  revoked  by  the  survivor  as  a  disposition  of  his  or  her  interest 
for  the  payment  of  legacies  or  the  fulfillment  of  any  other  pro- 
vision.   Wyche  vs.  Clapp,  43  T.,  548;  March  vs.  Huyter,  50  T.,  262. 

How  Executed, 

• 

It  is  required  to  be  in  writing,  except  where  otherwise  provided 
by  law,  and  signed  by  the  testator  or  by  some  other  person  by  his 
direction  and  in  his  presence;  and  shall,  if  not  wholly  written  by 
himself,  be  attested  by  two  or  more  credible  witnesses  above  the 
age  of  fourteen  years  subscribing  their  names  thereto  in  the  pres- 
ence of  the  testator.    Bev.  Stats.,  Art.  5335. 

Holographic  Will, 

Where  the  will  is  wholly  written  by  the  testator  it  is  not  neces- 
sary to  have  subscribing  witness,  Bev.  Stats.,  Art.  5336 ;  Dougherty 
vs.  Holscheider,  88  S.  W.  B.,  1113;  and  it  may  be  in  separate 
papers.  Fletcher  vs.  Gates,  63  S.  W.  B.,  937.  Letters  may  con- 
stitute. Id.;  88  S.  W.  B.,  1113.  It  may  be  probated  though  not 
attested.  Ainsworth  vs.  Briggs,  108  S.  W.  B.,  753;  Bev.  Stats., 
Art.  5337. 

We  see,  then,  that  the  Bevised  Statutes  above  referred  to  apply 
to  both  real  and  personal  property,  and  the  purpose  is  to  require 
a  testator  to  leave  evidence  in  writing,  attested  as  required,  of  the 
disposition  made  of  his  estate,  especially  where  he  seeks  to  make 
other  disposition  than  the  law  would  make  should  he  die  intestate. 

Again,  the  requirement  in  writing  means  the  entire  exclusion 
of  parol  evidence  as  to  the  intention  of  the  testator  unless  am- 
biguity arises  from  expression.  Testamentary  effect  can  not  be 
given  to  parol  declarations,  except  in  cases  where  effect  is  given  to 
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nuncupative  wills,  to  be  hereafter  discussed.     Heidenheimer  vs. 
Bauman,  84  T.,  1 74. 

Signed  by  the  Testator. 


"It  must  be  signed  by  the  testator  or  by  some  other  person  by 
his  direction  and  in  his  presence.^'  Rev.  Stats.,  Art.  5335.  The 
plain  direction  of  the  statute  can  not  be  misunderstood,  and  the 
only  question  that  can  arise  is,  what  is  a  sufficient  signing? 

In  Lawson  vs.  Dawson,  53  S.  W.  B.,  64,  a  will  was  in  issue  not 
subscribed,  but  containing  the  following  written  by  the  testator: 
"Be  it  known  that  I,  A.  B.,  do,  of  my  own  choice  and  in  my  own 
handwriting,  make  this  my  last  will  and  testament."  It  was  not 
otherwise  subscribe^  or  signed,  but  was  held  sufficient.  The  statute 
uses  the  word  "signed"  and  not  "subscribed,"  and  consequently  if 
the  signature  of  the  testator  appears  in  instrument  written  by  him 
it  is  a  sufficient  signing.  Newton  vs.  Emmerson,  66  T.,  142;  Ful- 
shear  vs.  Bundon,  18  T.,  275. 

But  again,  it  may  be  signed  by  some  other  person  for  the  tes- 
tator by  his  direction  and  in  his  presence.  This  becomes  necessary 
from  physical  exhaustion,  or,  as  sometimes  occurs,  the  hand  of  the 
testator  may  be  guided  by  another  person.  In  either  case,  it  is  a 
sufficient  signing,  if  called  upon  by  the  testator  to  assist  in  the 
execution  of  the  will.  Trezevant  vs.  Bains,  19  S.  W.  B.,  567:  See 
85  T.,  329,  where  this  will  was  reversed  on  rehearing  because  of 
undue  .influence  appearing.  See  also  same  case  in  75  S.  W.  B., 
1092. 

How  Witnessed, 

Unless  the  will  is  wholly  written  by  the  testator  himself  it  must 
be  attested  by  two  or  more  credible  witnesses  above  the  age  of  four- 
teen years,  who,  io  properly  attest  the  instrument,  must  subscribe 
their  names  thereto  in  the  presence  of  the  testator.  Rev.  Stats., 
Arts.  5335-5336;  Franks  vs.  Chapman,  64  T.,  159. 

Two  or  More  Credible  Witnesses, 

There  must  be  two  witnesses  or  more  to  admit  the  will  to  pro- 
bate. In  Be  Nieman,  14  S.  W.  B.,  25;  10  S.  W.  B.,  509;  Gamble 
vs.  Butcher,  87  T.,  645 ;  and  they  must  be  credible  witnesses ;  that 
is,  competent  witnesses  over  fourteen  years  of  age,  Gamble  vs. 
Butcher,  87  T.,  645;  Xixon  vs.  Armstrong,  38  T.,  298;  Thomas 
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VS.  State,  14  Tex.  Grim.  App',  72;  Kennedy  vs.  Upshaw,  66  T., 
455 ;  Fowler  vs.  Stagner,  55  T.,  397 ;  and  if  competent  when  they 
signed  the  will  any  subsequent  incompetency  will  not  aflfect  the 
validity  of  the  will.    Hopf  vs.  State,  72  T.,  281. 

By  Article  5348,  where  a  witness  to  a  will  is  a  legatee  or  devisee 
and  the  will  can  not  otherwise  be  established,  such  bequest  shall  be 
declared  void  and  such  witness  shall  be  allowed  and  compelled  to 
appear  and  give  testimony  as  if  no  such  bequest  had  been  made. 
We  thus  see  that  the  fact  of  interest  does  not  destroy  the  compe- 
tency of  the  witness.  Nixon  vs.  Armstrong,  38  T.,  297 ;  Lewis  vs. 
Aylott,  45  T.,  190. 

It  seems  that  Article  2300,  Rev.  Stats.,  removing  the  incompe- 
tency of  a  witness  by  reason  of  interest,  does  not  aflfect  the  act 
which  requires  a  devisee  or  legatee  to  give  up  his  interest  in  order 
to  testify  as  a  witness  to  a  will.  Lewis  vs.  Aylott,  45  T.,  201-202 ; 
Fowler  vs.  Stagner,  55  T.,  398-399.  However,  by  Article  5349 
that  where  the  will  is  proven  by  legatee,  and  the  evidence  is  cor- 
roborated by  the  testimony  of  one  or  more  other  credible  and  dis- 
interested witnesses,  then  the  bequest  to  such  subscribing  witness 
will  not  be  void;  nor  would  the  bequest  be  void  if  the  witness  was 
entitled  to  a  share  of  the  estate  had  there  been  no  will ;  provided  he 
can  not  receive  more  than  the  bequest.    Rev.  Stats.,  Art.  5348. 

The  wife  of  a  legatee  is  a  competent  witness  to  a  wiJl,  Gamble 
vs.  Butcher,  87  T.,  647;  31  S.  W.  R.,  318;  so  father  of  a  bene- 
ficiary.   Stephenson  vs.  Stephenson,  25  S.  W.  R.,  649. 

In  Martin  vs.  McAdams,  27  S.  W.  R.,  255,  it  is  said  that  legatees 
are  not  incompetent  to  testify  to  the  execution  of  a  will  where  they 
are  not  witnesses  to  the  will,  approved  in  Gamble  vs.  Butcher,  87 
T.,  646,  in  which  case  it  is  stated  that  Articles  2300,  2302  and  5348, 
Batts^  Rev.  Stats.,  apply  to  proceedings  to  probate  wills.  See  also 
Bradshaw  vs.  Roberts,  52  S.  W.  R.,  574. 

Signed  in  Presence  of  Witnesses. 

The  usual  form  of  attestation  is  as  follows: 

In  witness  whereof,  I  have  hereunto  set  mv  hand  this  the 

day  of ,  in  the  presence  of , 

and  who  attest  the  same  at  my  request. 

(Signature.)  A.  B. 
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The  above  instrument  was  now  here  subscribed  by  A.  B.,  the  tes- 
tator^ in  our  presence^  and  we^  at  his  request  and  in  his  presence^ 
sign  our  names  hereto  at  attesting  witnesses. 


See  19  S.  W.  R.,  567,  and  25  S.  W.  R.,  1092. 
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CHAPTER  CXVIII. 

PROBATE  OF  WILLS. 

Where  Probated. 

By  Article  1843  wills  are  admitted  to  probate:  (1)  In  the 
county  where  the  deceased  resided,  if  he  had  a  domicile  or  fixed 
place  of  residence  in  the  State.  (2)  If  he  had  no  domicile  or  fijced 
residence  in  the  State,  but  died  in  the  State,  then  probate  may  be 
made  either  in  the  county  where  his  principal  property  is  situated 
at  time  of  death  or  in  the  county  where  he  died.  (3)  Where  he 
had  no  domicile  or  residence  in  the  State,  and  died  out  of 
the  State,  then  in  any  county  where  his  nearest  of  kin  resides ;  and 
if  no  kindred,  then  in  the  county  where  his  principal  estate  was 
situated  when  he  died. 

This  article  has  already  been  discussed  under  "Administration  of 
Estates,'^  to  which  reference  is  made  for  its  proper  construction. 

By  Article  1844,  if  under  this  article  two  or  more  courts  may 
take  jurisdiction,  the  one  in  which  the  first  application  is  filed  will 
retain  jurisdiction. 

Application  for  Probate. 

By  Article  1883  all  applications  for  probate  of  wills  and  letters 
testamentary  must  be  in  writing,  and  filed  with  the  clerk  of  the 
county  court  of  the  proper  county.  Phelps  vs.  Ashton,  30  T.,  347 ; 
Ryan  vs.  Texas  R.  R.,  64  T.,  242. 

What  to  Contain. 

1.  The  name  of  the  testator;  that  he  is  dead,  and  the  time  of 
his  death  and  place,  Bradshaw  vs.  Roberts,  52  S.  W.  R.,  574;  for 
by  Article  1842,  if  a  will  be  probated  before  the  death  of  the  tes- 
tator, the  proceeding  is  void.  34  S.  W.  R.,  657.  However,  a  bond 
if  given  by  the  executor  would  not  be  void. 

2.  The  facts  showing  jurisdiction. 

3.  Nature  and  probable  value  of  the  estate. 

4.  The  name  and  residence  of  the  executor,  if  any,  named  in 
the  will ;  and  if  none  named  then  state  the  name  and  residence  of 
the  applicant. 

5.  That  such  executor  or  applicant  is  not  disqualified   from 
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receiving  letters,  if  letters  are  prayed  for.  Lindeman  vs.  Dobossy, 
107  S.  W.  R.,  Ill;  Moore  vs.  Boothe,  87  S.  W.  B.,  883,  and 
48  S.  W.  R.,  532. 

By  Article  1885  the  will  must  be  filed  with  the  application  and 
must  remain  in  the  clerk's  office  unless  removed  therefrom  by  order 
of  the  countv  or  district  court. 

When  Will  Can  Not  Be  Produced. 

If  the  will  can  not  be  produced  the  application  must  state  (1) 
the  reason;  (2)  the  contents  of  the  will  as  far  as  known;  (3)  the 
date  of  the  will,  and  the  executor  appointed  therein,  if  any,  and 
the  names  of  the  subscribing  witnesses,  if  any;  (4)  the  names  and 
residences  of  all  the  heirs,  and  if  not  known,  state  the  fact;  (5) 
must  be  sworn  to  by  the  applicant  or  some  credible  person. 

Citation  to  Issue. 

The  clerk  must  issue  a  citation  to  all  parties  interested  in  the 
estate,  stating: 

1.  That  such  application  has  been  filed. 

2.  The  name  of  the  deceased,  and  of  the  applicant. 

3.  The  time  when  and  the  court  by  which  the  application  wiU 
be  heard. 

4.  It  must  cite  all  persons  interested  in  the  estate  to  appear 
and  contest  such  application,  if  they  desire  to  do  so.  Rev.  Stats., 
Art.  1889. 

If  the  application  is  for  the  probate  of  a  vnritten  will  not  pro- 
duced in  court,  then  the  citation  should  contain  substantially 
everything  contained  in  the  application.  Perez  vs.  Perez,  59  T., 
322. 

How  Served, 

The  citation  is  served  by  posting  at  least  ten  days,  exclusive  of 
the  day  of  posting,  before  the  first  day  of  the  term  of  court  to 
which  it  is  returnable.  Rev.  Stats.,  Art.  1890;  Martin  vs.  Smith, 
57  S.  W.  R.,  299. 

Where  the  citation  issues  upon  the  application  to  probate  a  will 
that  can  not  be  produced  in  court,  and  the  heirs  of  the  testator  be 
residents  of  this  State  and  their  residences  known,  then  the  cita- 
tion must  be  personally  served  upon  them  by  delivering  to  each  a 
copy  of  such  citation  ten  days  before  the  first  day  of  the  term  of 
the  court  to  which  it  is  returnable,  excluding  the  day  of  service. 
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Rev.  stats.,  Art.  1892 ;  but  where  the  heirs  are  non-residents  of  the 
State  or  their  names,  or  their  residences  are  unknown,  or  where 
they  are  transient  persons,  then  the  service  may  be  made  by  pub- 
lication of  the  citation  in  a  newspaper  published  in  the  county; 
and  if  there  is  none,  then  in  one  published  nearest  the  courthouse 
in  which  the  application  is  made  for  four  successive  weeks  before 
the  first  day  of  the  tenn  to  which  such  citation  is  returnable. 

By  Article  1904,  Clause  3,  it  is  required  that  before  a  will  is 
admitted  to  probate  it  must  be  proved  to  the  satisfaction  of  the 
court  that  the  citation  has  been  served  and  returned  in  the  manner 
and  for  the  length  of  time  required  by  law.  However,  unless  the 
record  affirmatively  shows  that  the  service  of  the  citation  has  not 
been  made  in  full  compliance  with  the  law  the  probate  can  not 
be  collaterally  attacked.    Martin  vs.  Smith,  57  S.  W.  R.,  300. 

BylVhom  the  Application  Can  Be  Made, 

The  application  can  be  made  by  the  testamentary  executor  or 
any  person  interested  in  the  estate.  Rev.  Stats.,  Art.  1895 ;  Elwell 
vs.  Convention,  13  S.  W.  R.,  552 ;  Phelps  vs.  Ashton,  30  T.,  347 ; 
64  T.,  242;  Lindeman  vs.  Dobossy,  107  S.  W.  R.,  111. 

Again  by  Article  1859,  upon  complaint  by  any  person  that  some 
person  has  the  will  and  papers  of  a  testator  in  his  possession,  the 
county  judge  may  cite  such  person  to  bring  in  the  will  for  probate, 
and  may  punish  by  contempt  proceedings  for  refusal.  Picrpont  vs. 
Threlkeld,  13  T.,  244;  Donley  vs.  Cundiflf,  35  T.,  741. 

Within  What  Time  Made. 

All  applications  for  grant  of  letters  testamentary  must  be  made 
within  four  years  after  the  death  of  the  testator.  If  four  years 
should  elapse  before  the  application  is  made  such  application 
should  be  refused  and  dismissed.  This  article  and  the  proceedings 
have  already  been  discussed  in  the  administration  of  estates.  See 
Elnell  vs.  Convention,  76  T.,  574,  for  exception  to  the  rule.  Rev. 
Stats.,  Arts.  1880-1881.  May  be  probated  after  four  years  to  estab- 
lish chain  of  title.    Ryan  vs.  Texas  R.  R.,  64  T.,  242. 

How  Probated. 

By  Article  1900  a  written  will  produced  in  court  may  be  proved : 
1.     By  the  written  affidavit  of  one  of  the  subscribing  witnesses 
taken  in  open  coui-t  and  subscribed  by  such  witness. 
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2.  If  the  witnesses  are  non-residents  of  the  county^  or  residents 
of  the  county  are  unable  to  attend,  then  the  will  may  be  proved  by 
taking  their  depositions. 

3.  If  the  witnesses  are  not  living  it  may  be  proved  by  two  wit- 
nesses who  can  swear  to  the  handwriting  of  the  subscribing  wit- 
nesses and  also  of  the  testator  if  he  was  able  to  write,  which  proof 
may  be  made  by  affidavit  taken  in  open  court,  in  writing  and  sub- 
scribed by  the  affiant,  or  by  deposition. 

4.  If  the  will  is  wholly  written  by  the  testator,  it  may  be  pro- 
bated on  proof  by  two  witnesses  of  his  handwriting,  which  proof 
may  be  made  in  open  court,  by  affidavit  in  writing  subscribed  by 
the  witness  or  by  deposition. 

We  see,  then,  the  statute  clearly  states  how  the  execution  of  a 
will  which  is  produced  in  court  may  be  proved  to  admit  it  to 
probate.  , 

When  Can  Not  Be  Prodiiced, 

It  is  provided  that  if  the  written  will  can  not  be  produced,  then 
the  additional  proof  of  its  existence,  and  the  reason  for  its  non- 
production^  Rev.  Stats.,  Art.  1905,  as  well  as  the  proof  required 
by  Article  1900,  must  be  made  to  admit  it  to  probate.  Rev.  Stats., 
Art.  1901. 

In  proving  its  loss  or  other  reason  for  non-production,  the  court 
must  be  satisfied  that  the  will  was  executed  and  can  not  bv  anv 
reasonable  diligence  be  produced ;  and,  in  addition,  the  contents  of 
such  will  must  be  substantially  proved  by  the  testimony  of  a  cred- 
ible witness  who  read  the  same  or  heard  it  read.  Rev.  Stats.,  Art. 
1905 ;  Tynan  vs.  Paschal,  27  T.,  299 ;  McElroy  vs.  Phink,  74  S.  W. 
R.,  61;  see  Lindsey  vs.  White,  61  S.  W.  R.,  440;  Mcintosh  vs. 
Moore,  53  S.  W.  R.,  611;  42  S.  W.  R.,  166. 

There  can  be  no  presumption  of  the  existence  of  a  will.  Slayton 
vs.  Singleton,  72  T.,  209.  The  party  seeking  to  establish  the  will 
has  the  burden  of  proof.     53  S.  W.  R.,  611. 

Proof  Necessary  and  How   Taken. 

The  burden  is  on  proponent,  33  T.,  765 ;  40  T.,  434,  and  the  proof 
is  made  by  witnesses  to  the  will,  two  or  more  of  whom  are  required 
to  subscribe  it,  as  heretofore  indicated,  in  order  to  perfect  its 
execution,  if  not  wholly  written  by  the  testator.  (See  "Witnesses 
to  WiW) 
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While  two  or  more  witnesseB  are  required  as  aforesaid,  the  stat- 
ute. Rev.  Stats.,  Art.  1900,  distinctly  permits  its  probate  by  the 
written  affidavit  of  one  of  the  subscribing  witnesses,  when  taken 
in  open  court  and  then  subscribed  by  the  witness. 

Whenever  the  proof  is  made  by  witnesses  in  open  court,  whether 
witnesses  to  the  will  or  by  persons  who  are  not  witnesses  to  the 
will,  the  testimony  must  be  reduced  to  writing  at  the  time  it  is 
taken,  and  subscribed  in  open  court  by  the  witness  or  witnesses, 
and  filed  by  the  clerk.  Rev.  Stats.,  Art.  1906;  Russell  vs.  OUiver, 
78  T.,  11;  87  S.  W.  R.,  723;  and  a  certified  copy  of  such  evidence 
may  be  read  on  the  trial  of  the  same  matter  in  any  other  court. 
Rev.  Stats.,  Art.  1908;  Hickman  vs.  Gillum,  66  T.,  314;  76  T., 
574;  see  48  S.  W.  R.,  602. 

If  all  of  the  witnesses  are  non-residents,  or  if  residents  and  not 
able  to  attend  court,  then  you  may  take  their  depositions  and  the 
testimony  of  any  one,  or  more  of  them,  will  be  sufficient  to  admit 
the  will  to  probate.    Rev.  Stats.,  Art.  1900,  Clause  2. 

We  thus  see  the  primary  proof  must  be  made  by  the  subscrib- 
ing witnesses,  and  in  order  to  prove  the  will  by  other  witnesses  you 
must  first  account  for  your  failure  to  call  the  subscribing  witnesses 
before  others  will  be  allowed  to  testify,  Herst  vs.  Convention,  76 
T.,  521;  Stephenson  vs.  Stephenson,  25  S.  W.  R.,  649,  or  before 
you  can  resort  to  proof  of  handwriting  or  other  evidence,  Elnell 
vs.  Convention,  76  T.,  521,  and  authorities  cited.  After  one  of  the 
subscribing  witnesses  has  testified,  then  you  may  introduce  as  many 
other  witnesses,  not  witnesses  to  the  will,  as  you  may  deem  neces- 
sary.   Stephenson  vs.  Stephenson,  25  S.  W.  R.,  649. 

The  will  may  be  proved  by  evidence  opposed  to  the  statements 
of  the  subscribing  witnesses,  Hopf  vs.  State,  72  T.,  281 ;  Herst  vs. 
Convention,  76  T.,  521,  or  other  modes  than  statutory  ones  when 
witnesses  are  dead  or  beyond  the  State,  or  will  not  testify  or  un- 
able to  do  so.  Hopf  vs.  State,  72  T.,  281 ;  76  T.,  514 ;  Paschal  vs. 
Tynan,  27  T.,  298;  51  T.,  80;  64  T.,  415;  see  73  T.,  271;  71 
S.  W.  R.,  387. 

We  have  discussed  the  competency  of  witnesses  to  a  will,  to  which 
reference  is  made  for  further  authority.  Any  person  competent 
under  the  ordinary  rules  of  evidence  may  testify  in  probating  a 
will,  provided  a  witness  to  the  will  has  been  first  produced  or  cause 
shown  why  they  have  not  been  offered  as  witnesses.  Rev.  Stats., 
Art.  1868. 
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Where  Witnesses  of  the  Will  Can  Not  Be  Produced. 

If  none  of  the  subscribing  witnesses  are  living,  the  will  may  be 
probated  on  proof  by  two  witnesses  of  the  handwriting  of  the  sub- 
scribing witnesses  thereto,  and  if  the  testator  was  able  to  write  then 
by  proof  of  his  handwriting  also,  which  proof  may  be  made  by 
affidavits  in  open  court,  subscribed  by  the  witnesses  or  by  deposi- 
tions taken  in  ordinary  form.    Eev.  Stats.,  Art.  1900,  Clause  3. 

Again,  when  the  will  was  wholly  written  by  the  testator  it  may 
be  probated  by  proof  of  two  witnesses  to  his  handwriting,  taken 
as  above  stated.  Eev.  Stats.,  Art.  1900,  Clause  4.  All  testimony 
taken  must  be  committed  to  writing.    Rev.  Stats.,  Art.  1906. 

If  the  proof  is  by  handwriting,  the  statute  requires  the  proof  to 
be  made  by  two  witnesses  of  the  handwriting,  and  the  competency 
of  such  witnesses  are  governed  by  the  ordinary  rules  of  evidence 
in  issues  of  this  character.  Williams  vs.  Deen,  24  S.  W.  R.,  536 ; 
Smith  vs.  Caswell,  67  T.,  567;  47  T.,  504;  52  T.,  187;  ^\ynan  vs. 
Paschal,  27  T.,  286;  but  see  Martin  vs.  McAdams,  87  T.,  226, 
where  beneficiaries  under  the  will  were  not,  by  Article  2302,  Rev. 
Stats.,  incompetent  to  testify  as  to  the  handwriting  of  the  testator 
where  the  will  is  being  proved  as  a  holographic  will,  or  where  the 
genuineness  of  the  signature  is  in  issue. 

Declarations  of  Testator, 

The  testator  can  not  add  oral  declarations  to  will.  Hunt  vs. 
White,  24  T.,  653.  In  contest,  letters  written  by  testator  before 
execution  are  admissible.  Robinson  vs.  Stuart,  73  S.  W.  R.,  270; 
see  Chaddick  vs.  Haley,  81  T.,  621.  Contemporary  declarations  ad- 
mitted also.  53  S.  W.  R.,  611;  27  T.,  300.  Declarations  not  ad- 
mitted, see  74  S.  W.  R.,  61;  75  T.,  15;  63  S.  W.  R.,  627;  64  T., 
417;  27  T.,  298;  see  108  S.  W.  R.,  753. 

Forjnal  Facts  to  Be  Shown  to  Probate  a  Will, 

1.  That  the  testator  at  the  time  of  executing  the  will  was  at 
least  twenty-one  years  of  age,  or  was  married ;  that  he  was  of  sound 
mind  and  that  he  is  dead.  Rev.  Stats.,  Art.  1926 ;  Bradshaw  vs. 
Roberts,  52  S.  W.  R.,  574. 

8.     That  the  court  has  jurisdiction  of  his  estate. 

3.     That  the  citation  has  been  served  and  returned  in  the  man- 
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ner  and  within  the  time  required  by  the  law.    Martin  vs.  Smith, 
57  S.  W.  E.,  299. 

4.  That  the  testator  executed  the  will  with  the  formalities  and 
solemnities  and  under  the  circumstances  required  by  law  to  make 
it  valid,  and  that  he  knew  and  understood  its  contents.  Kelley  vs. 
Settegast,  68  T.,  19. 

5.  That  such  will  has  not  been  revoked  by  the  testator.  Rev. 
Stats.,  Arte.  1904,  6333;  McElioy  vs.  Phink,  76  S.  W.  E.,  763; 
see  Moore  vs.  Boothe,  87  S.  W.  R.,  883,  and  48  S.  W.  R.,  632. 

Before  an  instrument  can  be  recognized  as  a  valid  will,  all  stat- 
utory requisites  must  be  shown,  Tynan  vs.  Paschal,  27  T.,  296; 
Ochoa  vs.  Miller,  69  T.,  461 ;  Lewis  vs.  Whitworth,  64  S.  W.  R., 
1078;  presumptions  are  against  imperfect  testamentary  papers,  27 
T.,  344,  and  when  shown  applicant  may  rest.  Kennedy  vs.  Up- 
shaw,  66  T.,  449.  Court  can  not  consider  construction  of  will. 
Lindeman  vs.  Dobassey,  107  S.  W.  R.,  Ill;  Ainsworth  vs.  Briggs, 
108  S.  W.  R.,  765 ;  nor  questions  of  property.  '  Clements  vs.  Maury, 
110  S.  W.  R.,  185. 
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CHAPTER  CXIX. 

CONTEST   OF    PROBATE. 

So  far  we  have  been  considering  the  proof  of  a  will  without  con- 
test, and  it  is  evident  the  statute  demands  of  the  county  judges  the 
utmost  care  in  admitting  a  will  to  probate.  We  will  now  take  up 
the  procedure  and  proof  where  there  is  a  contest,  which  usually 
arises  under  charges  of  forgery,  under  undue  influence,  or  mental 
capacity,  or  fraud. 

By  Article  1870  any  person  interested  in  an  estate  may  contest 
the  application,  and  is  entitled  to  all  process  for  witnesses  and 
evidence  as  in  other  suits,  Rev.  Stats.,  Arts.  1878,  3364-3365;  Perry 
vs.  Moss,  87  S.  W.  R.,  871 ;  Franks  vs.  Chapman,  61  T.,  582 ;  see 
Ransome  vs.  Beardon,  50  T.,  126;  and  the  issue  is  proven  as  in  any 
other  cause,  and  when  heirs  refuse  to  contest  they  may  be  called  as 
witnesses  by  the  contestant.    Sanders  vs.  Kirbie,  63  S.  W.  R.,  626 
Rev.  Stats.,  Art.  2302;  Brown  vs.  Mitchell,  75  T.,  15;  Lewis  vs 
Aylott,  45  T.,  202 ;  Martin  vs.  McAdams,  87  T.,  228.    The  contest 
must  begin  in  the  county  court.    Franks  vs.  Chapman,  61  T.,  579 ; 
Vance  vs.  Upson,  64  T.,  268;  AUardyce  vs.  Hambledon,  70  S.  W 
R.,  76.    As  to  petition,  see  50  T.,  128;  32  S.  W.  R.,  821;  57  S.  W 
R.,  681;  91  T.,  458;  75  T.,  14;  27  T.,  667. 

On  Ground  of  Forgery  or  Fraud. 

The  proof  includes  any  competent  evidence  on  the  trial  of  these 
issues  as  to  any  other  instrument  of  writing,  so  the  court  is  liberal 
in  permitting  evidence  to  be  introduced  that  will  throw  light  on 
the  issues  made.  Rev.  Stats.,  Art.  3365;  Dolan  vs.  Meehan,  80 
S.  W.  R.,  98 ;  Del  Gardo  vs.  Gonzales,  28  S.  W.  R.,  439 ;  Kennedy 
vs.  TJpshaw,  ^^  T.,  442;  Johnson  vs.  Brown,  51  T.,  65.  In  the 
last  two  cases  the  declarations  of  the  testator  were  offered  to  prove 
forgery;  in  the  first  case  the  declarations  were  admitted;  in  the 
last  case  they  were  not.  See  also  McElroy  vs.  Phink,  76  S.  W.  R., 
755,  as  to  when  declarations  of  testator  are  admissible  in  forgery. 
(See  '"Revoking  Probate.") 

In  Morrison  vs.  Thoman,  89  S.  W.  R.,  409,  the  issue  of  fraud 
was  properly  submitted  to  the  jury  where  facts  and  circumstances 
were  introduced  from  which  the  jury  could  find  that  the  testatrix 
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was  fraudulently  induced  by  her  husband  to  make  the  will.     (See 
"Undue  Influence/') 

The  burden  of  proof  rests  upon  the  party  alleging  undue  influ- 
ence, Burns  Estate,  52  S.  W.  R.,  98,  where  there  is  no  issue  as  to 
the  fact  or  manner  of  execution. 

•  

The  Burden  of  Proof. 

The  burden  rests  upon  the  proponent  or  those  seeking  to  probate 
the  instrument.  Kennedy  vs.  Upshaw,  66  T.,  449 ;  Vance  vs.  Up- 
son, 66  T.,  476 ;  Hart  vs.  Hart,  110  S.  W.  R.,  92.  When  the  con- 
tested issue  is  whether  it  is  the  will  or  not  of  the  testator,  and  this 
burden  remains,  though  there  is  a  counter-application  to  probate  a 
codicil.  66  T.,  449.  Where  the  issue  is  to  set  aside  a  will  after  pro- 
bate, the  burden  is  on  the  attacking  party.  Franklin  vs.  Boone,  88 
S.  W.  R.,  262.  Objection  to  substance  of  will  comes  too  late  after 
probate.    Grain  vs.  Grain,  21  T.,  798. 

Undue  Influence, 

The  influence  that  is  brought  to  bear  upon  a  testator  in  executing 
a  will  in  order  to  be  a  ground  for  contesting  its  probate  must  be 
undue;  that  is,  the  influence  must  be  of  such  a  character  as  to 
overcome  the  volition  and  desire  of  the  testator,  Patterson  vs. 
Lamb,  52  S.  W.  R.,  98 ;  Barry  vs.  Graciette,  71  S.  W.  R.,  309,  387 ; 
Gampbell  vs.  Barrera,  32  S.  W.  R.,  725;  Thompson  vs.  Ish,  12 
S.  W.  R.,  511;  Beyer  vs.  I^eFevre,  186  U.  S.,  114;  Mcintosh  vs. 
Moore,  53  S.  W.  R.,  611;  Edwards  vs.  Millsap,  70  S.  W.  R.,  357; 
71  S.  W.  R.,  309;  86  S.  W.  R.,  1069;  88  S.  W.  R.,  213;  in  a 
word,  his  free  agency  must  be  destroyed,  and  it  matters  not  how 
this  was  done  so  long  as  he  was  unable  to  resist,  through  weakness^ 
or  fear,  or  a  desire  for  peace  and  to  escape  opportunity.  Wetz  vs. 
Schneider,  78  S.  W.  R.,  396 ;  Delgado  vs.  Gonzales,  28  S.  W.  R., 
459;  Qoodloe  vs.  Goodloe,  105  S.  W.  R.,  533;  Hart  vs.  Hart,  110 
S.  W.  R.,  92. 

The  influence  must  act  on  the  mind  at  the  time  he  executes  the 
will,  Wetz  vs.  Schneider,  supra.  Thus  where  there  is  a  codicil  to  a 
will  it  must  be  shown,  if  undue  influence  is  set  up,  that  such  in- 
fluence continued  to  exist  and  was  operative  at  the  time  of  the 
execution  of  the  codicil.    Gampbell  vs.  Barrera,  32  S.  W.  R.,  725. 

Undue  influence  need  not  be  attended  with  deception  or  fraud, 
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for  it  may  exist  independent  of  either,  and  yet  be  of  such  a  char- 
acter as  to  destroy  free  agency  and  constrain  the  testator  to  do  what 
was  against  his  will,  so  that  his  will  speaks  the  mind  of  another. 
On  the  other  hand,  persuasion^  argument,  or  even  entreaty,  may 
not  create  undue  influence,  when  the  mind  of  the  testator  appears 
under  the  circumstances  to  have  weighed  and  considered  the  facts 
and  of  his  own  volition  reached  his  conclusion.  Franklin  vs. 
Boone,  88  S.  W.  R.,  263 ;  In  Re  Bums,  62  S.  W.  R.,  99 ;  Morrison 
vs.  Thoman,  86  S.  W.  R.,  1069 ;  Robinson  vs.  Stewart,  73  T.,  267 ; 
Trezevant  vs.  Rains,  25  S.  W.  R.,  1092. 

There  is  no  social  or  moral  obligation  to  one's  children  that  pre- 
vents a  free  disposition  of  one's  property  as  may  be  deemed  most 
advisable,  and  the  mere  exclusion  of  the  children  from  its  pro- 
visions would  not  operate  in  any  way  to  invalidate  a  will  imless 
the  evidence  shows  that  undue  influence,  as  defined  above,  was 
exercised  by  some  one  inducing  the  disposition  of  the  property 
complained  of.  Trezevant  vs.  Rains,  25  S.  W.  R.,  1093 ;  Wetz  vs. 
Schneider,  78  S.  W.  R.,  396 ;  96  S.  W.  R.,  59 ;  Franklin  vs.  Boone, 
88  S.  W.  R.,  262;  Chaddick  vs.  Haley,  81  T.,  617;  Trezevant  vs. 
Rains,  25  S.  W.  R.,  1092 ;  Vance  vs.  Upson,  66  T.,  488. 

Wills  are  not  probated  upon  the  fact  of  the  natural  or  unnatural 
disposition  of  property.  However,  under  some  circumstances,  fail- 
ure to  provide  for  a  child  may  bear  upon  an  issue  of  fraud.  28 
S.  W.  R.,  57. 

Proof  Of, 

Undue  influence  may  be  proved  by  circumstances,  Campbell  vs. 
Barrera,  32  S.  W.  R.,  724,  citing  85  T.,  330 ;  56  T.,  127 ;  but  the 
mere  presence  of  the  beneflciary  when  the  will  is  executed  does  not 
amount  to  undue  influence,  Delgado  vs.  Gonzales,  28  S.  W.  R.,  59 ; 
see  also  Kelley  vs.  Settegast,  68  T.,  13 ;  Brown  vs.  Mitchell,  75  T., 
10;  nor  that  will  was  drawn  by  the  beneficiary.  Patterson  vs. 
Lamb,  52  S.  W.  R.,  98.  See  Morrison  vs.  Thoman,  89  S.  W.  R., 
409;  Moore  vs.  Boothe,  87  S.  W.  R.,  882;  Thompson  vs.  Ish,  12 
S.  W.  R.,  515;  for  facts  held  sufficient  to  prove.  See  Hart  vs. 
Hart,  110  S.  W.  R.,  92. 

In  Edwards  vs.  Millsapp,  70  S.  W.  R.,  357,  a  charge  that  the 
will  being  signed  to  prevent  proponent  from  becoming  angry  with 
the  testator  would  be  undue  influence  was  correct. 
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Declarations  of  Testator  to  Prove  Undue  Influence, 

The  declarations  of  the  testator  are  not  admissible  to  prove  un- 
due influence  in  making  the  will,  but  may  be  shown  as  manifesta- 
tions of  his  mental  capacity,  Wetz  vs.  Schneider,  96  S.  W.  R.,  59, 
citing  64  T.,  417;  53  S.  W.  R.,  612;  32  S.  W.  R.,  712;  24  T.,  653; 
27  T.,  300;  60  T.,  454;  73  T.,  270;  Johnson  vs.  Brown,  52  S.  W. 
R.,  98;  51  T.,  79;  but  letters  written  by  the  testator  before  the 
execution  of  the  will  showing  unkind  feelings  to  the  beneficiary 
may  be  offered,  Robinson  vs.  Stuart,  73  T.,  267,  citing  51  T.,  80 ; 
64  T.,  410,  to  prove  undue  influence.  Campbell  vs.  Barrera,  32 
S.  W.  R.,  725. 

Fact  cases :  In  Re  Bums,  52  S.  W.  R.,  100 ;  Trezevant  vs.  Rains, 
23  S.  W.  R.,  890;  32  S.  W.  R.,  725;  53  S.  W.  R.,  611;  Barry  vs. 
Graciette,  71  S.  W.  R.,  309. 

Opinions. 

Opinions  of  a  witness  that  the  testator  was  not  capable  of  self- 
control  or  self-government  are  inadmissible  as  a  conclusion;  facts 
must  be  stated.  Franklin  vs.  Boone,  88  S.  W.  R.,  262 ;  Brown  vs. 
Mitchell,  88  T.,  351;  see  Brown  vs.  Mitchell,  75  T.,  10;  Garrison 
vs.  Blanton,  48  T.,  303;  Cockrill  vs.  Cox,  65  T.,  669.  (See  "In 
Proof  of  Mental  Capacity/') 

Fraud. 

Any  disposition  of  property  in  a  will  induced  by  fraud  will  be 
set  aside,  and  the  devisee  declared  a  trustee  for  those  entitled,  Mor- 
rison vs.  Thoman,  89  S.  W.  R.,  411;  86  S.  W.  R.,  1069;  Kennedy 
vs.  Upshaw,  66  T.,  442;  Wetz  vs.  Schneider,  78  S.  W.  R.,  394; 
but  where  fraudulent  representations  are  set  up  to  show  undue 
influence  it  matters  not  how  great  may  have  been  the  fraud,  it 
would  not  set  aside  the  will  unless  it  is  shown  to  overcome  the 
volition  and  desire  of  the  testator.  Patterson  vs.  Lamb,  52  S.  W. 
R.,  98;  Barrj'  vs.  Graciette,  71  S.  W.  R.,  309;  Wetz  vs.  Schneider, 
78  S.  W.  R.!  396;  see  Chaddick  vs.  Haley,  81  T.,  619;  Kelley  vs. 
Settegast,  68  T.,  19. 

A  failure  to  provide  for  a  child  may  be  used  in  evidence  as  a 
circumstance  in  the  issue  of  fraud,  Cumby  vs.  Bryan,  28  S.  W.  R., 
56;  but  that  disposition  of  property  is  unnatural  is  no  ground  to 
refuse  probate.    66  T.,  488. 
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Mental  Incapacity. 

When  the  will  is  contested  on  the  ground  of  insanity  or  insane 
delusion,  it  presents  the  single  issue  of  "mental  capacity^' ;  that  is, 
what  was  the  mental  condition  of  the  testator  at  the  time  the  will 
was  executed,  and  only  evidence  bearing  on  this  issue  is  admissible. 
Vance  vs.  Upson,  66  T.,  476;  Chaddick  vs.  Haley,  81  T.,  617;  Den- 
son  vs.  Beasley,  34  T.,  191. 

The  issue  of  mental  capacity,  where  there  is, a  conflict  of  evi- 
dence, is  a  question  for  a  jury;  but  the  mere  fact  that  the  mind 
is  weak  or  impaired  does  not  necessarily  show  incapacity  to  execute 
a  will.  The  true  issue  to  be  submitted  is,  did  the  testator  know 
the  nature  of  the  business  he  was  engaged  in,  the  extent  of  his 
property  and  the  persons  whom  he  wished  to  provide  for,  unin- 
fluenced by  insane  delusion.  Prather  vs.  McClelland,  76  T.,  587 ; 
Brown  vs.  Mitchell,  75  T.,  10 ;  Trezevant  vs.  Rains,  19  S.  W.  R., 
567;  25  S.  W.  R.,  1092;  Cumby  vs.  Bryan,  28  S.  W.  R.,  57.  How- 
ever, it  is  not  necessary  that  actual  knowledge  existed  in  the  mind 
at  the  time  of  the  execution  of  the  nature  and  extent  of  his  prop- 
erty, but  rather  was  his  mind  and  memory, sufficiently  sound  to 
grasp  what  he  was  doing.    Id. 

Declarations  of  Testaior, 

Declarations  of  the  testator,  or  letters  written  which  are  equiv- 
alent to  declarations,  made  or  written  before  or  after  making  the 
will,  as  well  as  the  will  itself,  may  be  offered  in  evidence  to  show 
mental  capacity.  Vance  vs.  Upson,  66  T.,  476 ;  Brown  vs.  Mitchell, 
87  T.,  140;  88  T.,  351;  Mcintosh  vs.  Moore,  53  S.  W.  R.,  611; 
Patterson  vs.  Lamb,  52  S.  W.  R.,  98. 

So  declarations  of  a  testator  while  in  undoubtedly  sound  mind 
as  to  how  he  wished  or  intended  to  dispose  of  his  property  are  ad- 
missible on  the  issue  of  mental  capacity,  it  being  shown  that  his 
disposition  was  in  accordance  with  his  previous  statements.  Id.; 
29  S.  W.  R.,  927. 

Declarations  of  a  testator^s  wife,  that  he  was  in  no  condition  to 
write  a  will  when  he  executed  it  is  not  admissible.  Prather  vs. 
McClelland,  76  T.,  574 ;  Lindsey  vs.  White,  61  S.  W.  R ,  438, 

Under  Article  2302,  Rev.  Stats.,  the  husband  of  the  testatrix,  who 
is  a  legatee,  can  not  in  his  own  behalf  testify  as  to  declarations 
touching  the  valadity  of  the  will. 
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The  declarations  of  an  executor  and  sole  legatee  as  to  the  mental 
condition  of  the  testator  are  admissible.  Cumby  vs.  Bryan,  28 
S.  W.  E.,  56. 

Opinions  in  Proof  of  Mental  Capacity. 

All  competent  witnesses,  whether  experts  or  not,  may  express 
an  opinion  as  to  the  sanity  or  insanity  of  a  person,  knowing  the 
facts  upon  which  such  opinion  is  based;  but  no  witness,  expert  or 
otherwise,  can  give  an  opinion  as  to  the  legal  capacity  of  the  tes- 
tator to  make  a  will  at  the  time  it  was  executed.  That  is  the  point 
in  issue  which  must  be  settled  by  the  opinion  of  the  jury  after 
hearing  the  facts.  Lindsey  vs.  White,  61  S.  W.  R.,  438;  Brown 
vs.  Mitchell,  88  T.,  351.  This  last  case  reviews  the  decisions,  both 
State  and  foreign,  with  much  fullness  and  fixes  the  rule  as  above 
stated.  See  Vance  vs.  Upson,  66  T.,  476;  Kennedy  vs.  Upshaw, 
66  T.,  443 ;  Prather  vs.  McClelland,  26  S.  W.  R.,  657 ;  Cockerel  vs. 
Cox,  65  T.,  669;  Garrison  vs.  Blanton,  48  T.,  303;  Hart  vs.  Hart, 
llOS.  W.  R.,  92. 

Limitations  to  Contest, 

Can  not  contest  after  four  years.  Anderson  vs.  Stewart,  15  T., 
288 ;  Ingraham  vs.  Ingraham,  2  T.,  591 ;  Franks  vs.  Chapman,  61 
T.,  .580;  64  T.,  160;  50  T.,  127;  64  T.,  516;  86  T.,  608;  57 
g.  W.  R.,  681 ;  Rev.  Stats.,  Art.  3364.        " 
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CHAPTEK  CXX. 

REVOCATIOy   OF   WILL. 

Sometimes  the  contested  issue  in  an  effort  to  probate  a  will  is 
the  revocation  of  the  will. 

By  Article  1904,  Clause  5,  before  admitting  a  will  to  probate,  it 
must  appear  that  it  has  not  been  revoked. 

By  Article  5337  no  will  or  any  clause  thereof  can  be  revoked 
except  by  a  subsequent  will,  codicil  or  declaration  in  writing,  exe- 
cuted with  all  the  formalities  required  in  the  execution  of  the  will, 
or  by  the  testator  destroying,  canceling  or  obliterating  the  same, 
or  causing  it  to  be  done  in  his  presence.  A  will  can  only  be  revoked 
in  one  of  the  methods  pointed  out  by  this  article.  Morgan  vs. 
Davenport,  60  T.,  230;  Kennedy  vs.  Upshaw,  64  T.,  411;  Johnson 
vs.  Brown,  51  T.,  79;  Hawes  vs.  Nicholas,  72  T.,  481;  Mcintosh 
vs.  Moore,  53  S.  W.  R.,  613 ;  Ainsworth  vs.  Briggs,  108  S.  W.-  R., 
755;  Locust  vs.  Randle,  102  S.  W.  R.,  942;  Ellis  vs.  Birkhead,  71 
S.  W.  R.,  32.  Under  this  article  the  production  of  a  subsequent 
will  or  codicil  or  declaration  in  writing,  that  can  be  admitted  to 
probate,  has  the  effect  of  revoking;  and  the  production  of  the  in- 
strument properly  executed  becomes  simply  a  question  of  construc- 
tion. 

But  the  statute  provides  that  a  destruction  or  cancellation  of  the 
will  is  equivalent  to  revocation,  and  it  is  in  cases  where  the  will 
can  not  be  produced  that  the  difficulties  arise  to  determine  as  to 
whether  it  has  been  revoked  or  not.  This  may  be  shown  by  the 
declarations  of  the  testator,  or  any  other  competent  evidence,  that 
the  inability  to  produce  the  will  was  because  of  its  destruction  and 
revocation. 

In  McElroy  vs.  Pliink,  76  S.  W.  R.,  753,  declarations  of  a  tes- 
tatrix that  she  had  destroyed  the  will  and  complaining  of  the 
treatment  of  tlie  principal  legatee  was  held  admissible,  Tynan  vs. 
Paschal,  27  T.,  300;  however,  declarations  seven  or  eight  years 
before  tlie  death  of  the  testator  were  held  inadmissible.  See  same 
case,  74  S.  W.  R.,  60. 

Declarations  of  the  husband  of  the  testatrix  concerning  her  will 
were  held  inadniissil)le.    McElroy  vs.  Phink,  76  S.  W.  R.,  753. 

Where  a  will  was  last  seen  in  possession  of  the  testator  and  can 
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not  be  found,  the  presumption  is  that  it  was  destroyed  with  the 
intent  to  revoke  it.  53  S.  W.  R.,  613-614;  Tynan  vs.  Paschal,  27 
S.  W.  R.,  300. 

Destruction  of  will  containing  revocation  does  not  revive,  but 
in  McElroy  vs.  Phink,  supra,  and  74  S.  W.  R.,  60,  it  was  held  that 
when  the  will  was  last  seen  in  the  possession  of  one  as  to  whom  the 
provisions  of  the  will  were  adverse,  the  presumption  oL  revocation 
does  not  arise. 

So  where  a  devisee  in  possession  of  will  was  told  to  destroy  it, 
and  promised  to  do  so,  but  did  not,  and  had  the  will  probated,  it 
was  held  the  will  was  not  revoked.  Locust  vs.  Randle,  102  S.  W. 
R.,  946. 

The  destruction  of  a  will  revoking  former  will  does  not  revive  it. 
Hawes  vs.  Nicholas,  72  T.,  484. 

Where  the  instrument  is  a  testamentary  deed,  the  production  of 
any  subsequent  deed  would  revoke  it.  De  Bajligethy  vs.  Johnson, 
56  S.  W.  R.,  96;  Williams  vs.  Claunch,  97  S.  W.  R.,  Ill;  Carlton 
vs.  Cameron,  54  T.,  77;  Hawes  vs.  Nicholas,  72  T.,  484;  Vaughn 
vs.  Patterson,  28  S.  W.  R.,  582. 

A  will  to  take  effect  on  a  contingency  is  revoked  if  the  contin- 
gency does  not  happen.  Dougherty  vs.  Holscheider,  88  S.  W.  R., 
1113.  It  requires  a  republication  of  the  original  will.'  Id. ;  Vickery 
vs.  Hobbs,  21  T.,  574. 

Agreement  to  Annul. 

Where  there  was  an  agreement  among  the  heirs  to  annul  the  will 
in  view  of  a  dispute,  it  may  be  set  up  to  prevent  its  probate.  String- 
fellow  vs.  Early,  40  S.  W.  R.,  871-872,  and  it  is  not  necessary  to 
probate  it  first,  Id.,  and  does  not  come  within  the  rule  laid  down 
in  Prather  vs.  McClelland,  76  T.,  574-584.     (See  "Revoking  Pro- 

bate.'O 

Partial  Revocation, 

Partial  revocation  may  arise  by  force  of  the  statute,  Article  5343. 
Where  a  posthumous  child  is  born  that  has  not  been  provided  for 
in  the  will  and  is  unprovided  for,  in  such  case  there  must  be  a 
readjustment  of  interests  so  that  such  child  shall  receive  the  share 
he  would  be  entitled  to  had  the  testator  died  intestate;  and  heirs, 
devisees  and  legatees  must  contribute  proportionately  out  of  prop- 
erties received  under  the  will. 
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Again^  it  is  provided  that  a  child  bom  after  the  will  has  been 
executed  and  pretermitted  by  the  will  shall^  nnless  provided  for 
in  the  final  settlement,  receive  such  portion  as  it  would  be  entitled 
to  if  the  testator  died  intestate,  to  be  provided  in  the  same  manner 
as  required  to  be  done  in  Article  5343.    Rev.  Stats.,  Art.  5344. 

Where  a  testator  executed  his  last  will  and  testament,  having  no 
child  at  th^  time  and  no  provision  is  made  for  any  child,  he  might 
have  such  will  declared  void  should  a  child  be  born  after  the  execu- 
tion of  a  will  or  a  posthumous  child  shall  be  born  after  his  death, 
unless  the  child  should  die  without  having  been  married  and  before 
he  shall  have  obtained  the  age  of  twenty-one  years.  Eev.  Stats., 
Art.  5345. 

Under  the  name  of  "children,"  as  used  in  the  title  concerning 
wills,  are  included  descendants  of  whatever  degree  they  may  be; 
but  they  are  only  counted  for  the  child  they  represent.  Rev.  Stats., 
Art.  5346. 

These  articles  are  plain,  and  the  only  observation  necessary  to 
be  made  is  that  the  will  can  only  be  disregarded  in  the  very  terms 
of  the  law ;  that  is,  the  birth  of  a  child  after  the  execution  of  the 
will  and  pretermitted  by  the  will. 

Marriage  does  not  aflfect  the  will,  nor  does  the  birth  of  a  child 
revoke  the  will  so  as  to  let  in  its  mother  to  take  imder  the  statute 
of  descent  and  distribution.    Morgan  vs.  Davenport,  60  T.,  230. 

Codicil. 

A  codicil,  which  is  ordinarily  an  addition  to  or  revocation  of 
some  provision  of  the  will,  must  be  executed  with  all  the  formali- 
ties of  the  original  will,  as  heretofore  stated.  Fowler  vs.  Stagner, 
55  T.,  393,  and  it  is  a  constructive  republication  of  the  original 
will,  and  the  will  speaks  from  its  date,  Campbell  vs.  Barrera,  32 
S.  W.  R.,  725;  and,  therefore,  as  before  stated,  in  order  to  vacate 
the  will  the  cause  upon  which  the  application  rests  must  have  con- 
tinued, shown  to  exist  and  been  operative  when  the  codicil  was 
executed.  All  codicils,  however  numerous,  are  to  be  regarded  as 
parts  of  the  will,  and  all  construed  as  one  instrument.  Cliett  vs. 
Cliett,  1  Posey  U.  C,  417;  McClellan  vs.  McClellan,  37  S.  W.  R., 
358;  Grigsby  vs.  Willis,  59  S.  W.  R.,  574. 

A  codicil  clearly  recognizing  the  existence  of  the  original  will 
is  a  republication  of  it,  and  it  should  be  construed,  if  possible,  to 
harmonize  with  the  provisions  of  the  original  will.     Kennedy  vs. 
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Upshaw,  66  T.,  447.  It  may,  however,  be  a  revocation  of  the  orig- 
inal will,  but  to  80  regard  it  the  intention  to  revoke  must  be  clear, 
and  where  the  provisions  of  the  codicil  are  not  inconsistent  with 
the  original  will  the  latter  must  stand.  See  Bell  Co.  vs.  Alexander, 
22  T.,  354. 

In  Kennedy  vs.  Upshaw,  64  T.,  411,  it  is  held  that  where  the 
validity  of  a  codicil  is  in  question  it  is  proper  to  place  the  jury  in 
possession  of  everything  likely  to  influence  the  testator  to  change 
the  will. 
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CHAPTER  CXXI. 

NUNCUPATIVE   WILL. 

Any  person  who  is  competent  to  make  a  will  may  dispose  of  his 
property  by  nuncupative  will,  and  the  statute  prescribes  the  man- 
ner and  conditions  under  which  it  can  be  made,  Rev.  Stats.,  Art. 

5338,  except  that  any  soldier  in  actual  military  service  or  seaman 
at  sea  may  dispose  of  his  chattels  without  reference  to  the  pro- 
visions of  the  statute.    Rev.  Stats.,  Art.  5342. 

To  establish  a  nuncupative  will  it  must  be  shown  that  it  was 
made  in  the  time  of  the  last  sickness  of  the  deceased,  at  his  habita- 
tion or  where  he  resided  for  ten  days  next  preceding  its  execution, 
unless  in  case  the  deceased  was  taken  sick  away  from  home  and 
dies  before  he  returns  to  such  habitation.    Rev.  Stats.,  Arts.  1902, 

5339.  Again,  if  the  value  disposed  of  exceeds  thirty  dollars  it 
would  not  be  effective  unless  it  was  proved  by  three  credible  wit- 
nesses that  the  deceased  called  on  some  person  to  take  notice  or 
bear  testimony  that  the  disposition  of  his  property,  as  verbally 
stated,  was  his  ^vill,  or  words  of  like  import.  Rev.  Stats.,  Art.  5339 ; 
and  no  nuncupative  will  can  be  probated  except  by  the  three  wit- 
nesses as  stated,  and  if  the  witnesses  differ  as  to  the  words  used, 
and  the  difference  is  material,  the  will  should  not  be  probated. 
Rev.  Stats.,  Art.  1903. 

Time  Within  Which  to  Be  Proven, 

No  nuncupative  will  shall  be  proven  within  fourteen  days  after 
the  death  of  the  testator.  Rev.  Stats.,  Arts.  1902,  5340,  nor  imtil 
those  who  would  have  been  entitled  by  inheritance,  had  there  been 
no  will,  have  been  summoned  to  contest  the  same  if  they  desire  to 
do  so.  Rev.  Stats.,  Art.  5340;  Perez  vs.  Perez,  59  T.,  322.  As 
to  what  the  citation  is  to  contain,  see  Rev.  Stats.,  Art.  1891 ;  see 
57  S.  W.  R.,  299.     * 

No  nuncupative  will  can  be  proven  after  six  months  from  the 
speaking  of  the  testamentary  words  unless  the  testimony  or  the 
substance  thereof  be  reduced  to  writing  within  six  days  after 
making  such  will.  Rev.  Stats.,  Arts.  1902,  5341;  Martinez  vs. 
Martinez,  48  S.  W.  R.,  532. 
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Eoxo  Probated. 

The  application,  in  addition  to  the  requirements  of  Article  1884, 
must  contain:  (1)  The  substance  of  the  testamentary  words 
spoken.  (2)  The  names  and  residences  of  the  witnesses  to  the 
spoken  words.  (3)  The  names  and  residences,  if  known,  of  the 
heirs  of  the  testator,  and  if  not  known  state  the  fact.  The  appli- 
cation must  be  sworn  to  by  the  applicant  or  some  credible  person. 
Rev.  Stats.,  Art.  1887 ;  see  Martinez  vs.  Martinez,  48  S.  W.  R.,  533. 

The  Proof, 

All  the  requisites  of  the  law  must  be  complied  with,  of  which 
strict  proof  will  be  required.  Mitchell  vs.  Vickers,  20  T.,  384; 
Jones  vs.  Norton,  10  T.,  121;  I^ewis  vs.  Aylott,  45  T.,  202;  Parks 
vs.  Caudle,  58  T.,  221 ;  Watts  vs.  Holland,  56  T.,  62. 

•  Parties  interested  can  not  be  witnesses  to  will,  nor  an  executor 
named  can  not  be  a  witness  to  establish  it.  Watts  vs.  Holland; 
56  T.,  63. 

The  words  must  be  spoken  in  last  sickness,  Jones  vs.  Norton,  10 
T.,  120,  and  the  testimony  must  agree  substantially  as  to  words 
spoken,  Mitchell  vs.  Vickers,  20  T.,  384;  see  56  T.,  64;  Rev.  Stats., 
Art.  1903;  and  it  must  be  established  by  three  witnesses.  Rev. 
Stats.,  Arts.  1903,  5339 ;  Mitchell  vs.  Vickers,  20  T.,  377. 

What  Property  Can  Be  Disposed  Of. 

Real  estate  can  not  be  devised  by  nuncupative  will.  I^ewis  vs. 
Aylott,  45  T.,  190;  Fwosh  vs.  Winston,  ^^  T.,  525;  Mofifett  vs. 
Moffett,  67  T.,  644. 
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CHAPTER  CXXII. 

JUDGMENT  AND  EFFECT  OF   PROBATE. 

Judgment  Probating  WUl.  . 

By  Article  1907  it  is  provided  tha4:  if  the  court  be  satisfied  on 
hearing  the  application  to  probate  the  will  that  it  should  be  ad- 
mitted to  probate,  it  shall  enter  an  order  to  that  effect  in  the  min- 
utes of  the  court,  and  such  will,  with  the  application  and  all  the 
testimony  in  the  case,  shall  be  recorded  in  the  minutes;  provided, 
that  if  proved  by  depositions,  the  substance  only  shall  be  recorded. 
As  to  the  effect  of  failing  to  incorporate  the  will  in  the  judgment 
establishing  it,  held  not  fatal  if  the  will  is  attached  to  the  petition. 
81  S.  W.  R.,  136. 

A  certified  copy  of  these  records  may  be  read  in  evidence  on  the 
trial  of  the  same  matter  in  any  other  court  when  taken  there  by 
appeal  or  otherwise.  Rev.  Stats.,  Art.  1908 ;  Hickman  vs.  Gillum, 
66  T.,  314;  Prather  vs.  McClelland,  76  T.,  574;  1  App.  C,  Sec. 
1003;  Collins  vs.  Ball,  82  T.,  259. 

Record  of  WUl. 

Every  such  will  with  the  probate  thereof  shall  be  recorded  in  a 
book  to  be  kept  by  the  clerk  for  that  purpose,  and  certified  copies 
of  the  will  and  probate  of  the  same,  or  of  the  record  thereof,  may 
be  recorded  in  other  counties,  and  mav  be  used  in  evidence  as  the 
original  might  be.     Rev.  Stats.,  Art.  5352. 

By  Article  5351  all  original  w^ills,  together  with  the  probate 
thereof,  shall  be  deposited  in  the  office  of  the  clerk  of  the  county 
court  where  probated,  and  shall  there  remain  except  during  such 
time  as  they  may  be  removed  to  some  other  court  for  inspection. 
Hymer  vs.  Hollyfield,  87  S.  W.  R.,  723-724. 

Effect  of  Probate, 

The  probate  of  a  will  is  the  judicial  action  of  the  court  declaring 
the  will  as  prima  facie  genuine  and  valid,  Green  vs.  Benton,  3  T. 
C.  A.,  94;  Palmer  vs.  Bradley,  142  Fed.,  197;  and  until  probated 
it  has  no  validity  as  evidence,  however  formally  executed  it  may 
be  by  a  qualified  person,  Franks  vs.  Chapman,  61  T.,  582 ;  Robert- 
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son  vs.  Dubose,  76  T.,  11 ;  Naugher  vs.  Patterson,  28  S.  W.  R.,  582 ; 
but  probate  establishes  the  existence,  but  not  the  interest  which 
passes  by  the  terms  of  the  will.  March  vs.  Huyter,  50  T.,  253; 
Welder  vs.  McComb,  30  S.  W.  R.,  824. 

It  can  not  be  admitted  in  evidence  as  such  until  shown  to  have 
been  duly  probated  in  the  time  prescribed  by  law.  Ochoa  vs. 
Miller,  59  T.,.461;  Moursund  vs.  Priess,  84  T.,  577;  Lagow  vs. 
Glover,  77  T.,  450;  Horton  vs.  Garrison,  20  S.  W.  R.,  774;  Mul- 
laly  vs.  Noyes,  26  S.  W.  R.,  145 ;  Hymer  vs.  HoUyfield,  87  S.  W.  R., 
823;  Murphy  vs.  Welder,  58  T.,  235;  Brundige  vs.  Rutherford, 
57  T.,  26. 

The  probate  is  conclusive  against  collateral  attack,  Laufer  vs. 
Powell,  71  S.  W.  R.,  549;  Steele  vs.  Renn,  50  T.,  467;  Glover  vs. 
Cort,  81  S.  W.  R.,  137;  44  T.,  344;  14  T.,  555;  83  T.,  451;  operates 
in  rem,  and  binds  the  heirs  amtil  revoked  or  set  aside.  Id.;  Orr 
vs.  O'Brien,  55  T.,  156 ;  Fowler  vs.  Stagner,  55  T.,  397 ;  Halbert 
vs.  DeBode,  28  S.  W.  R.,  59;  Davis  vs.  Gaines,  104  TJ.  S.,  396; 
Steele  vs.  Renn,  50  T.,  482;  Paschal  vs.  Acklin,  27  T.,  196;  12 
T.  C.  A.,  226;  12  S.  W.  R.,  123.  While  this  is  true  as  to  all 
property  devised  yet  heirship  to  property  not  devised  can  not  be 
established  in  the  proceeding.  National  Bank  vs.  Sharp,  33  S.  W. 
R.,  676. 

When  offered  as  title  it  is  proper  for  the  court  to  construe  it  as 
such.    McClelland  vs.  McClelland,  37  S.  W.  R.,  350. 

Even  a  forged  will  probated  will  protect  a  bona  fide  purchaser 
against  subsequent  attacks  upon  its  validity.  Steele  vs.  Renn,  50 
T.,  492;  Orr  vs.  O'Brien,  55  T.,  156;  Fowler  vs.  Stagner,  55 
T.,  397. 

As  to  evidence  in  probating,  see  Prather  vs.  McClelland,  76  T., 
574;  Cumby  vs.  Bryan,  28  S.  W.  R.,  56;  Elwell  vs.  Convention, 
76  T.,  514;  Phelps  vs.  Ashton,  30  T.,  345;  Hymer  vs.  HoUyfield, 
87  S.  W.  R.,  723. 

Appeal  From  Judgment  Probating. 

As  we  have  seen  by  Article  2255,  any  person  feeling  himself 
aggrieved  by  any  order,  decree  or  judgment  of  the  probate  court 
shall  have  the  right  of  appeal  therefrom  to  the  district  court  upon 
complying  with  the  provisions  of  Chapter  31  of  the  estates  of  dece- 
dents heretofore  discussed,  Levy  vs.  Moody,  87  S.  W.  R.,  205; 
Elwell  vs.  Convention,  13  S.  W.  R.,  552;  Phelps  vs.  Ashton,  30 
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T.,  345 ;  and  may  be  revised  by  appeal  or  certiorari.  Pranks  vs. 
Chapman,  60  T.,  48 ;  Heath  vs.  Lane,  62  T.,  690 ;  Shrewsbury  vs. 
Ellis,  64  S.  W.  E.,  701 ;  Moore  vs.  Glass,  25  S.  W.  R.,  130. 

Trial  De  Novo. 

The  appeal  to  the  district  court  in  a  will  contest  is  a  trial  de 
novo,  and  the  judgment  of  the  district  court  can  declare  the  pro- 
bate. Delgado  vs.  Gonzales,  28  S.  W.  R.,  459 ;  Prather  vs.  McClel- 
land, 76  T.,  459.  District  court  may  require  new  parties.  Mar- 
shall vs.  Stubbs,  106  S.  W.  R.,  435. 

Testimony  Taken  in  County  Court  Used  on  Appeal. 

Under  Article  1908,  Rev.  Stats.,  a  certified  copy  of  the  record  of 
the  testimony  may  be  used  on  appeal  in  a  will  contest,  Beeks  vs. 
Odom,  70  T.,  183,  and  it  seems  that  where  this  evidence  is  offered 
the  witnesses  can  not  be  introduced  as  witnesses  on  appellate  pro- 
ceedings for  the  purpose  of  cross-examination.  Prather  vs.  McClel- 
land, 76  T.,  514.     (See  "Proof  Necessary  in  Probating.") 

•    Judgment  on  Appeal. 

The  district  court  may  probate  if  facts  are  found  on  which  it 
may  be  based,  Delgado  vs.  Gonzales,  28  S.  W.  R.,  459;  and  the 
district  court  in  trying  the  case  de  novo  may  do  what  the  county 
court  could  do.  Elwell  vs.  Universalist  Convention,  76  T.,  518; 
Arredondo  vs.  Arredondo,  25  S.  W.  R.,  337.  Can  only  annul  on 
appeal.  Bowser  vs.  Williams,  25  S.  W.  R.,  453;  Dew  vs.  Dew,  57 
S.  W.  R.,  926. 

Revocation  of  Probate  and  Annulling  the  Will. 

By  Article  1991  when  a  will  has  been  probated  it  must  be  en- 
forced, 76  T.,  575 ;  but  we  have  already  seen  that  by  Articles  1991 
to  1994  provisions  have  been  made  for  annulling  a  will  in  whole 
or  in  part  by  the  probate  court.  (See  "Administration  Under 
Wills.") 

By  Article  3364  any  person  interested  in  any  will  probated  under 
the  laws  of  the  State  may  institute  suit  in  the  proper  court  to  con- 
test the  validitv  thereof  within  four  vears  after  such  will  shall 
have  been  admitted  to  probate,  and  by  Article  3365  an  heir  at  law, 
or  any  person  interested  in  the  estate,  may  sue  in  the  proper  court 
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to  cancel  the  will  for  forgery  or  fraud  within  four  years  from  the 
discovery  of  such  forgery,  etc. 

The  authority,  then,  to  bring  suit  in  the  proper  court  to  revoke 
the  probate  and  annul  the  will  within  four  years  from  the  probate, 
or  from  the  discovery  of  the  fraud  when  made  the  ground  of  action, 
is  full  and  ample.  The  words,  "in  the  proper  cou^t,"  have  been 
frequently  construed  to  mean  the  probate  court  only.  Franks  vs. 
Chapman,  61  T.^  576-583;  Fisher  vs.  Wood,  65  T.,  204;  MUler  vs. 
Foster,  76  T.,  488;  Harbison  vs.  Harbison,  56  S.  W.  E.,  1007; 
Dew  vs.  Dew,  57  S.  W.  E.,  927,  and  authorities;  Bowser  vs.  Wil- 
liams, 25  S.  W.  E.,  454 ;  Buchanan  vs.  Belger,  64  T.,  589. 

The  county  court  would  not  be  bound  by  a  decree  of  the  district 
court  upon  original  jurisdiction  taken  in  such  cases.  Franks  vs. 
Chapman,  60  T.,  50;  Watkins  vs.  Sansom,  54  S.  W.  E.,  1098. 

However,  where  proceedings  were  filed  in  the  probate  court  to 
probate  a  subsequent  will,  and  the  case  is  appealed  to  the  district 
court,  such  court  may  revoke  the  first  will  and  probate  the  sub- 
sequent will.    Vance  vs.  Upson,  64  T.,  266. 

As  to  how  far  the  appellant  may  amend  in  the  district  court,  see 
Arredondo  vs.  Arredondo,  25  S.  W.  E.,  337;  Ware  vs.  Grimes,  26 
S.  W.  E.,  899. 

As  to  parties,  see  Brown  vs.  Mitchell,  75  T.,  14;  55  T.,  156; 
15  T.,  288;  8  T.,  119.  (See  "Contest  of  Wills  on  Ground  of 
Forgery.") 

Burden  on  party  seeking  to  revoke.  Fowler  vs.  Stagner^  55  T., 
396 ;  Eenn  vs.  Samos,  33  T.,  765. 
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CHAPTER  CXXIII. 

PROBATING  FOREIGN  WILLS. 

By  Article  1909,  when  application  has  been  made  for  the  pro- 
bate of  a  will  which  has  been  probated  according  to  the  laws  of 
any  of  the  United  States  or  Territories,  or  in  any  countiy  out  of 
the  United  States,  a  copy  of  such  will  and  the  probate  thereof, 
attested  by  the  clerk  of  the  court  in  which  it  was  admitted  to  pro- 
bate, and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  from  the  judge  or  presiding  magistrate  of  such 
court  that  the  said  attestation  is  in  due  form,  it  may  be  filed  and 
recorded  in  the  court  (record  of  wills)  and  shall  have  the  same 
force  and  effect  as  the  original  will  if  probated  in  said  court,  pro- 
vided its  validity  may  be  contested  as  the  original  might  have  been. 
Acts  of  1876. 

By  Article  1922,  where  a  will  has  been  admitted  to  probate  in 
any  foreign  State,  Territory  or  country,  as  above  stated,  or  District 
of  Columbia,  and  the  executor  has  qualified  and  a  copy  of  the  will 
and  probate  is  recorded  in  any  county  court  of  this  State  having 
jurisdiction  of  the  estate,  and  letters  of  administration  have  been 
granted  to  some  person  in  this  State,  the  executor  named  may  have 
these  letters  revoked  and  letters  testamentary  issued  to  him.  In 
such  case  the  executor  is  required  to  give  bond,  notwithstanding 
any  provision  in  the  will  to  the  contrary. 

By  Article  5353  it  is  provided  that  where  a  will  conveying  and 
disposing  of  property  in  the  State  of  Texas  has  been  duly  pro- 
bated in  any  State  or  Territory  of  the  United  States,  and  a  copy 
of  such  will  and  the  probate  thereof  certified  to  and  attested  as 
required  in  Article  1909,  it  may  be  filed  and  registered  in  the  reg- 
istry of  deeds  in  the  county  or  counties  in  which  the  land  is  sit- 
uated without  further  proof  or  authentication;  provided,  that  at 
any  time  within  four  years  from  the  date  of  the  record  it  may  be 
contested  in  a  suit  brought  for  that  purpose  as  the  original  might 
have  been. 

By  Article  5354  a  copy  of  the  will  or  testamentary  instruments, 
and  its  probate  so  attested  as  required  by  Article  5353,  is  suffi- 
cient to  authorize  the  recording  of  it  in  the  proper  county  or  coun- 
ties in  this  State:  and  Article  5355  provides  that  it  shall  take 
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effect  as  a  deed  of  conveyance  of  the.  property  therein  from  the 
time  of  its  delivery  to  the  clerk  to  be  recorded,  and  from  that  time 
only. 

We  see,  then,  from  these  articles  that,  whether  the  foreign  will 
is  to  be  probated  for  general  administration  in  this  State  or  simply 
to  be  used  in  evidence  with  the  same  eflEect  9s  any  other  instrument 
required  to  be  recorded  in  this  State,  the  procedure  to  effect  the 
purpose  has  been  reduced  to  a  simple  form;  that  is,  a  mere  de- 
livery of  a  copy  of  the  foreign  will  and  its  probate,  certified  and 
attested  by  the  officers  of  the  court  in  which  it  was  probated,  to  the 
clerk  of  the  probate  court  of  a  county  in  this  State  in  which  it  is 
desired  to  use  it  as  a  probated  instrument,  to  be  by  him  filed  and 
recorded  in  the  registry  of  wills.  Or  if  the  foreign  will  conveys 
or  in  any  manner  disposes  of  real  estate  in  Texas,  it  is  only  neces- 
sary to  deliver  to  the  clerk  of  the  county  or  counties  in  which  the 
real  estate  is  situated  a  copy  of  the  will  and  probate  thereof,  prop- 
erly certified  and  attested,  to  be  recorded  in  the  registry  of  deeds 
in  said  county  or  counties.  See  Coy  vs.  Gave,  84  S.  W.  R.,  441, 
holding  that  wills  made  outside  the  United  States  conveying  lands 
in  Texas  must  be  executed  with  the  form  and  solemnities  of  the 
Texas  law. 

You  must  note  here  that  by  Article  1922,  for  a  proper  probate 
of  foreign  will  under  the  conditions  therein  stated,  letters  testa- 
mentary are  to  issue  and  a  bond  is  to  be  filed  by  the  executor,  even 
though  the  provisions  of  the  will  are  to  the  contrary,  and  if  the 
bond  is  not  given  his  letters  testamentary  have  no  effect.  . 

Thus,  having  grouped  the  statutes  as  to  the  procedure  in  pro- 
bating or  filing  a  foreign  will,  I  will  now  discuss  the  effect  of  the 
probate  and  filing  of  the  will. 

Effect  of  Probating  and  Filing  a  Foreign  Will. 

1.  That  the  will  has  been  properly  probated  and  filed  in  the 
foreign  State  is  presumed  from  the  certificate  and  attestation. 
Brown  vs.  Mitchell,  75  T.,  13;  Bryan  vs.  Kelton,  1  T.,  436;  but 
such  presumption  is  not  conclusive  as  it  is  proper  to  show  that  the 
foreign  court  had  no  jurisdiction.  Brown  vs.  Mitchell,  88  T.,  355 ; 
Poole  vs.  Jackson,  66  T.,  382 ;  Howze  vs.  Howze,  16  T.,  600 ;  Aber- 
crombie  vs.  Stillman,  77  T.,'592;  Mills  vs.  Hemdon,  60  T.,  356; 
Rev.  Stats.,  Art.  5354.  To  determine  the  question  as  to  its  proper 
probate  is  not  under  our  statutes  a  part  of  the  proceedings  in  our 
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courts,  the  copy  of  the  will,  and  probate  need  not  go  on  the  min- 
utes of  our  courts;  its  record  in  the  registr}'  of  wills  is  sufficient, 
as  its  record  is  only  evidence  of  its  contents  and  not  of  the  execu- 
tion of  the  will. 

2.  When  the  will  is  probated  under  Article  1909  or  Article 
1922,  the  executor  can  perform  the  duties  and  exercise  the  powers 
of  an  executor  under  the  will,  Mills  vs.  Herndon,  60  T.,  355 ;  Slay- 
ton  vs.  Singleton,  72  T.,  212 ;  Welder  vs.  McComb,  30  S.  W.  R., 
824,  and  until  thus  probated  the  executor  has  no  legal  standing  as 
such  in  this  State,  Id. ;  Simpson  vs.  Foster,  46  T.,  623 ;  Hynes  vs. 
Winston,  54  S.  W.  B.,  1069;  Terrell  vs.  Crane,  55  T.,  82;  Davis 
vs.  Phillips,  32  T.,  566;  1  App.  C,  Sec.  308;  82  T.,  245;  Dew  vs. 
Dew,  57  T.,  926 ;  and  the  will  is  not  admissible  as  evidence  in  this 
State.  Id. ;  Holman  vs.  Hopkins,  27  T.,  39.  In  a  word,  the  filing 
and  record  as  required  in  Article  1909,  and  the  giving  of  bond  as 
an  additional  requirement  if  probated  under  Article  1922,  places 
the  foreign  will  on  the  same  footing  with  the  probated  domestic 
will,  subject,  however,  to  contest  as  provided  in  Articles  3364  and 
3365.    Dew  vs.  Dew,  57  S.  W.  R.,  926. 

3.  Where  the  foreign  will  and  its  probate,  certified  and  attested 
under  Article  5353,  has  been  delivered  to  the  clerk  of  the  countv 
or  counties  in  which  the  real  estate  disposed  of  or  authorized  to 
be  sold  by  the  executor  is  situated  for  record  in  the  registry  of 
deeds,  it  is  not  a  probate  of  the  will,  but  its  effect  is  limited  to 
making  the  will  a  muniment  of  title,  De  Zbrankov  vs.  Burnette,  31 
S.  W.  R.,  71,  and  for  a  purchaser  to  acquire  a  valid  title  under  it. 
Prior  to  1887,  when  Article  5353  was  passed,  a  probate  of  the  for- 
eign will  was  essential  as  a  basis  of  title.    This  brings  us  to 

Foreign  Wills  as  a  Muniment  of  Title. 

I  have  already  referred  to  the  rights  and  powers  of  foreign 
executors  and  administrators,  also  sales  by  foreign  executors,  and 
the  disposal  of  personal  property  under  a  foreign  will,  which  see. 

Personal  Property. 

I  will  repeat  that  a  foreign  will  disposing  of  personal  property 
situated  in  this  State  need  not  be  probated  here  in  order  to  be 
competent  evidence  of  its  transfer.  Holman  vs.  Hopkins,  27  T., 
38;  Hurst  vs.  Mellinger,  73  T.,  190 ;  Simpson  vs.  Foster,  46  T.,  624. 
Being  personal  property,  it  is  governed  by  the  laws  of  the  testator's 
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domicile,  and  if  the  will  is  probated  according  to  the  laws  of  his 
domicile  his  interest  conveyed  passes  by  the  will.    Id. 

Real  Estate. 

We  see  that  Article  5353  specially  provides  for  the  registration 
of  a  foreign  will  where  it  conveys  or  disposes  of  real  estate;  that 
is,  where  the  devise  is  specially  stated,  or  the  executor  is  authorized 
to  sell  and  convey  independent  of  the  probate  court.  Only  under 
such  conditions  can  the  mere  recording  the  will  in  the  registry  of 
deeds  authorize  ita  use  in  evidence  as  a  muniment  of  title.  De 
Zbrankov  vs.  Bumette,  31  S.  W.  R.,  71 ;  Dew  vs.  Dew,  57  S.  W. 
R.,  927. 

If,  however,  the  power  to  convey  is  not  granted,  or  the  will  does 
not  convey  the  lands  specifically,  then  Article  5353  does  not  apply. 
If  these  conditions  do  not  exist,  and  it  becomes  necessary  for  an 
executor  to  sell  lands  in  Texas  owned  by  a  foreign  testator,  the 
will  must  be  probated  under  Article  1909  and  an  application  for 
the  sale  must  be  made  under  the  laws  of  Texas  to  convev  the  title 
of  the  estate.  league  vs.  Williamson,  77  S.  W.  R.,  435 ;  Coy  vs. 
Gage,  84  S.  W.  R.,  441.  ■ 

Keeping  in  view  this  important  distinction  between  Article  1909 
and  Article  5353,  we  will  take  up  the  cases  in  which  wills  have 
been  offered  as  muniments  of  title,  as  where  the  will  convevs  or  an 
executor  has  conveyed  under  the  will  lands  in  Texas. 

In  Mills  vs.  Herndon,  60  T.,  355,  it  is  said  that  one  holding  a 
deed  executed  by  a  foreign  executor  will  not  pass  title  unless  he 
has  complied  with  the  laws  of  Texas  in  filing  and  recording  the 
will.  Paschal  vs.  Acklin,  27  T.,  192 ;  Ochoa  vs.  Miller,  59  T.,  461 ; 
Holman  vs.  Hopkins,  27  T.,  39;  Slayton  vs.  Singleton,  72  T.,  212; 
Moursund  vs.  Priess,  84  T.,  557. 

The  general  rule  now  is  that  a  foreign  will  can  not  be  offered 
as  title  unless  recorded  as  required  by  statute,  Mills  vs.  Herndon, 
supra,  and  the  rule  is  based  on  the  fact  that  records,  judgments 
or  proceedings  of  foreign  courts  can  not  pass  title  to  lands  in  other 
States.  Paschal  vs.  Acklin,  27  T.,  192 ;  Morris  vs.  Hand,  70  T., 
481 ;  Green  vs.  Burton,  3  T.  C.  A.,  92 ;  Moseley  vs.  Burrow,  52  T., 
404 ;  60  T.,  353. 

The  record  is  required  before  the  deed  is  executed,  for  a  foreign 
executor  conveying  before  the  record  of  the  will  in  the  State  in 
which  the  land  is  situated  is  not  validated  by  a  subsequent  record 
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of  the  will  under  the  laws  of  the  State  unless  the  executor  is  a 
devisee  under  the  will.    Mills  vs.  Herndon,  supra ;  see  46  T.,  619. 

Validating  Deeds  of  Foreign  Executors, 

The  Legislature  may  validate  deeds  of  foreign  executors  made 
under  the  powers  in  a  will  probated  in  another  State.  De  Zbrankov 
vs.  Bumette,  31  S.  W.  R.,  71. 

In  1893  a  general  act  was  passed  validating  conveyances  of  real 
estate  in  this  State  executed  by  foreign  executors  of  wills  probated 
in  other  States.  Batt«'  Rev.  Stats.,  Appendix,  Chapter  79.  Thift 
act  validates  all  sales  where  the  executor  was  clothed  with  power 
to  sell  independent  of  the  probate  court,  and  where  the  power 
would  have  been  effectual  to  pass  title  had  the  will  been  probated 
in  Texas;  provided,  that  such  validation  would  not  defeat  the 
creditors  of  the  testator  or  any  purchaser  from  an  heir  or  devisee 
who  paid  the  consideration.  De  Zbrankov  vs.  Burnette,  31  S.  W. 
R.,  71;  Rev.  Stats.,  Art.  1879a;  44  S.  W.  R.,  1076;  10  T.  C.  A., 
442.  This  act  is  not  applicable  to  sales  not  authorized  by  the  will. 
League  vs.  Williamson,  77  S.  W.  R.,  435 ;  57  S.  W.  R.,  926. 

However,  the  fact  that  a  will  has  not  been  probated  in  Texas 
does  not  prevent  it  operating  to  vest  title  according  to  its  pro- 
visions. The  effect  is  that  until  probated  it  can  not  be  used  aa 
evidence  in  the  courts  of  this  State,  Welder  vs.  McComb,  30  S.  W. 
R.,  822,  but  when  probated  and  authenticity  established  it  becomes 
evidence  of  the  previous  investiture  of  title.  March  vs.  Huyter^ 
50  T.,  243 ;  Mills  vs.  Herndon,  60  T.,  353. 

Bona  Fide  Purchaser  Under  Unregistered  Will. 

If  not  authenticated  and  established  here,  its  probate  in  a  for- 
eign State  is  no  notice  of  its  provisions  in  dealing  with  the  land 
in  this  State  and  would  not  affect  a  bona  fide  purchaser  of  the 
land.  Slayton  vs.  Singleton,  72  T.,  212.  Thus,  one  purchasing 
from  an  heir  of  the  testator  may  be  a  bona  fide  purchaser  of  the 
interest  of  the  heir,  because  there  is  no  presumption  that  a  will 
exists,  and  such  purchaser  may  take  advantage  of  our  registration 
laws  and  assert  his  right  as  against  an  unregistered  will ;  but  this 
would  not  be  true  as  to  a  deviisee  as  he  could  onlv  take  imder  the 
will,  and  a  purchaser  from  him  would  be  charged  with  the  notice 
of  the  contents  of  the  will.  March  vs.  Huyter,  50  T.,  243;  Ryan 
vs.  T.  P.  R.  R.,  64  T.,  242. 


GRANTING  LETTERS   TESTAMENTARY.  531 


CHAPTER  CXXIV. 

GRANTING  LETTERS  TESTAMENTARY. 

When  a  will  shall  have  been  probated  it  shall  be  the  duty  of  the 
court  to  grant  letters  to  the  executor  or  executors  named  in  the 
will,  if  any,  or  to  sucl  of  them  as  are  not  disqualified  and  are 
willing  to  accept  the  trust  and  qualify  within  twenty  days  after 
such  probate,  except  in  cases  provided  for  in  Article  1881 ;  that  is, 
where  four  years  had  elapsed  from  the  death  of  the  testator  and 
no  reason  given  why  the  application  was  not  presented  earlier. 
Rev.  Stats.,  Art.  1911. 

Persons  of  unsound  mind  or  under  the  age  of  tweniy-one  are 
disqualified,  unless  a  surviving  husband  or  wife  under  twenty-one 
is  the  applicant.    Rev.  Stats.,  Art.  1910. 

Where  a  person  under  twenty-one,  not  the  surviving  husband 
or  wife,  is  named  in  the  will  as  executor,  and  an  administrator 
with  the  will  annexed  is  appointed,  the  person  named  as  executor 
when  arriving  at  the  age  of  twenty-one,  if  not  otherwise  disquali- 
fied, will  be  entitled  to  letters  testamentary,  and  consequently  to 
have  the  letters  of  administration  revoked;  and  where  two  or  more 
persons  are  appointed  executors  in  the  will,  and  one  or  more  be 
under  the  age  of  twenty-one  years,  such  minor  or  minors  on  reach- 
ing the  age  of  twenty-one  years  shall  be  permitted  ta  qualify  and 
receive  letters  testamentary,  if  not  otherwise  disqualified.  Rev. 
Stats.,  Art.  1918. 

Where  a  person  named  as  executor  is  absent  from  the  State  when 
the  testator  died,  oi  when  the  will  was  proved,  whereby  he  was  pre- 
vented from  presenting  the  will  for  probate  within  thirty  days 
after  the  death  of  the  testator,  or  from  accepting  and  qualifying 
as  executor  within  twenty  days  after  the  probate  of  the  will,  or 
whenever  such  person  is  prevented  by  sickness  from  presenting  the 
will,  or  from  accepting  and  qualifying,  he  shall  be  allowed  to 
accept  and  qualify  within  sixty  days  after  his  return  to  the  State 
or  his  recovery  from  sickness  on  making  proof  of  the  facts  causing 
the  delay;  and  if  administration  in  the  meantime  has  been  such 
letters  shall  be  revoked.    Rev.  Stats.,  Art.  1919. 

Whenever  it  is  sought  to  revoke  letters  of  administration  under 
the  provisions  of  Articles  1916  to  1919,  application  must  be  made 
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and  the  executor  or  administrator  cited  to  appear  at  a  regular  term 
of  the  court  to  show  cause  why  the  application  should  not  be 
granted;  and  when  letters  are  revoked  under  the  application,  other 
letters  may  be  issued  without  posting  citation  as  in  other  cases. 
Kev.  Stats.,  Art.  1920. 

Whenever  letters  of  administration  have  been  granted,  and  a 
will  is  subsequently  discovered,  such  will  may  be  proved  as  pro- 
vided for  proof  of  wills,  and  the  executor  named,  if  not  disqualified, 
shall  be  permitted  to  qualify  and  the  former  letters  revoked;  but 
should  the  executor  be  disqualified,  or  refuses  to  qualify  within 
twenty  da^^s  after  the  probate  of  the  will,  or  should  he  neglect  for 
thirty  days  after  the  discovery  of  the  w-ill  to  present  it  for  probate, 
then  administration  with  the  will  annexed  of  the  estate  sliall  be 
granted,  and  all  acts  of  the  former  administrator  shall  be  as  valid 
as  if  no  will  had  been  found.    Rev.  Stats.,  Art.  1921. 

Article  1926  provides  that  before  granting  letters  testamentary 
it  must  appear:  (1)  That  the  person  is  dead.  (2)  That  four 
years  has  not  elapsed  since  his  death.  (3)  That  the  court  has 
jurisdiction  of  the  estate.  (4)  That  the  will  has  been  proved  as 
prescribed  by  law.  (5)  That  the  person  to  whom  letters  are  granted 
is  named  as  executor.  (6)  That  the  person  named  is  not  disqual- 
ified. 

The  three  first  clauses  do  not  apply  where  letters  of  adminis- 
tratioir  have  been  previously  granted  and  the  application  is  to  re- 
voke the  letters  and  grant  letters  testamentary,  as  in  Articles  1918, 
1921  and  1922. 

Article  1925  provides  that  whenever  a  person  has  been  removed 
from  the  executorship  he  can  not  be  appointed  administrator 
thereof. 

Order  Granting. 

Article  1928  provides  that  when  letters  testamentary  are  granted 
an  order  must  be  entered  in  the  minutes  of  the  court  stating: 
(1)  Name  of  testator.  (2)  Name  of  executor.  (3)  If  bond  re- 
quired, the  amount  thereof.  (4)  The  clerk  is  required  to  issue 
letters  in  accordance  with  the  order  when  the  person  qualifies. 

Qualifying  As, 

An  executor  can  not  act  until  he  qualifies  as  required  by  law. 
Eoberts  vs.  Stuart,  80  T.,  382-387. 
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Oath  and  Bond. 

To  qualify  as  executor,  the  oath  as  prescribed  in  Article  1938 
as  follows":    "1  do  solemnly  swear  that  the  writing  which  has  been 

offered  for  probate  is  the  last  will  of so  far  as  I  know 

or  believe,  and  tliat  1  will  well  and  truly  perform  all  the  duties  of 
executor  of  said  will,^'  must  be  taken,  subscribed  and  filed. 

Bond. 

Unless  by  the  provisions  of  the  will  no  bond  is  required  of  the 
executor  he  must  give  bond  as  necessary,  to  his  qualification  as 
such,  and  he  shall  enter  into  bond,  with  at  least  two  good  and 
sufficient  sureties,  bona  fide  residents  of  the  State,  payable  to  the 
county  judge,  in  such  penalty  as  he  may  direct,  not  less  than  double 
the  estimated  value  of  the  estate ;  provided,  the  bond  may  be  made 
by  any  corporation  organized  or  created  by  the  laws  of  the  State 
or  by  any  foreign  corporation  authorized  to  do  business  in  this 
State,  for  the  purpose  of  issuing  surety  guarantee  or  indenmity 
bonds.  Kev.  Stats.,  Art.  1942.  When  approved  it  must  be  filed 
with  the  clerk  of  the  court  and  must  be  recorded  in  the  minutes 
of  the  court. 

Tlie  form  of  the  bond  is  given  in  Article  1943,  already  referred 
to  in  the  "Administration  of  Estates." 

When  No  Security  Reqmred, 

If  the  will  directs  that  no  security  shall  be  required  of  the  execu- 
tor, then  letters  testamentary  should  issue  without  any  bond,  except 
in  cases  provided  in  Article  1923 ;  that  is,  where  an  executor  of  a 
foreign  will  seeks  to  revoke  letters  of  administration  granted  on 
the  estate  of  a  foreign  testator  and  to  have  letters  testamentarj' 
issued  to  him.    Bev.  Stats.,  Art.  1946. 

All  that  has  been  said  with  regard  to  bonds  of  administrators 
applies  to  executors'  bonds.  For  the  law  applicable  and  citations 
of  authorities  reference  is  made  to  '^onds  of  Administrators'^  to 
save  repetition. 

Issuance  of  Letters  and  Proceedings  Under. 

All  that  has  heretofore  been  written  as  to  the  issuance  of  letters 
and  the  administration  of  estates  apply  to  the  administration  of 
estates  by  executors  who  administer  the  estates  in  court,  as  it  will 
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be  seen  that  the  statutes  governing  estates  apply  eo  nomine  to 
executors  as  well  as  administrators. 

9 

Where  the  estate  is  administered  independent  of  the  probate 
court,  such  administration  has  been  fully  discussed  under  "Inde- 
pendent Executors.^* 

1  close  the  subject  with  the  observation  that,  unless  the  will 
specifically  declares  that  the  executor  shall  give  no  bond  and  no 
further  action  in  the  county  court  shall  be  taken  than  return  of 
an  inventory  and  appraisement,  the  estate  will  be  administered 
under  the  supervision  of  the  probate  court  and  under  all  the  stat- 
utes directing  the  administration  of  an  estate,  which  has  been 
fully  discussed.  Glover  vs.  Cort,  81  S.  W.  R.,  136.  (See  "Inde- 
pendent Executor.**) 

Executors  Failing  to  Qualify, 

Where  there  is  a  failure  to  qualify  the  court  must  appoint  an 
administrator.  Tippet  vs.  Mize,  30  T.,  366;  Freshy  vs.  Withers, 
61  T.,  138;  Boy  vs.  Whitaker,  92  T.,  353;  In  Re  Grant,  53  S.  W. 
E.,  374.  Where  there  are  two  and  one  fails  the  other  mav  act. 
Bennett  vs.  Kiber,  76  T.,  389 ;  Eskridge  vs.  Patterson,  78  T.,  419 ; 
McCowen  vs.  Terrell,  29  S.  W.  B.,  487 ;  Ellis  vs.  Mabry,  60  S.  W. 
B.,  572. 

As  to  excuse  for  failing  to  qualify,  see  Stone  vs.  Brown,  16  T., 
429.  Court  may  extend  time.  Willard  vs.  Cleveland,  38  S.  W.  B., 
222.     (See  "Administration  With  Will  Annexed.'*) 
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CHAPTER  CXXV. 

CONSTRUCTION  OF  WILLS. 

It  is  not  within  the  scope  of  this  work  to  enter  into  any  extended 
discussion  of  wills  or  of  their  construction,  but  in  connection  with 
the  method  and  eflfect  of  the  probate  of  the  will,  I  wish  to  briefly 
refer  to  some  of  the  fundamental  rules  of  construction  that  have 
been  applied  to  wills  in  our  State,  and  how  far  such  construction 
has  been  affected  by  our  statutes. 

Through  all  the  years  of  our  judicial  history  the  disposition  of 
property  by  will  is  substantially  embodied  in  Article  5334,  which 
provides  that  every  person  competent  to  make  a  will  may  devise 
and  bequeath  all  the  estate,  right,  title  and  interest  in  possession 
or  remainder,  which  he  has,  or  at  the  time  of  his  death  shall  have, 
in  personal  or  real  property,  subject  to  such  limitations  as  may  be 
prescribed  by  law.    Moffett  vs.  Moffett,  67  T.,  646. 

When  the  Will  Takes  Effect. 

The  will  takes  effect  from  the  death  of  the  testator,  and  applies 
to  all  property  acquired  between  the  signing  of  the  will  and  death, 
Henderson  vs.  Ryan,  27  T.,  674;  Haley  vs.  Gatewood,  74  T.,  284; 
Hamilton  vs.  Plynn,  21  T.,  720;  Anderson  vs.  Stockdale,  62  T., 
61 ;  Penn  vs.  Penn,  87  S.  W.  R.,  306 ;  111  S.  W.  R.,  166 ;  or  if  there 
be  a  codicil,  it  applies  to  all  property  acquired  between  the  signing 
of  the  codicil  and  death.    Campbell  vs.  Barrera,  32  S.  W.  R,,  724. 

Jurisdiction  to  Construe  the  Will. 

The  district  court  in  Texas  is  a  proper  tribunal  to  construe  a 
will,  independent  of  the  fact  that  it  creates  a  trust,  which  is  a  con- 
dition precedent  in  many  States  to  place  this  jurisdiction  in  a  court 
other  than  the  probate  court,  Little  vs.  Birdwell,  21  T.,  606; 
Crosson  vs.  Dwyer,  30  S.  W.  R.,  931;  Hawes  vs.  Foote,  64  T.,  35; 
Howze  vs.  Howze,  14  T.,  234 ;  Clark  vs.  Catron,  56  S.  W.  R.,  99 ; 
39  S.  W.  R.,  597 ;  and  where  the  construction  is  doubtful,  an  execu- 
tor may  apply  to  the  district  court  for  direction  in  his  duties. 
Thornton  vs.  Tew,  39  S.  W.  R.,  595. 

While  this  is  true,  it  must  not  be  understood  that  the  probate 
court  has  no  jurisdiction  in  construing  a  will,  especially  where  the 
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ettate  u  Ijeing  administered  in  the  probate  court  under  the  will, 
and  whffTt:  such  construction  does  not  raise  an  issue  of  title  vhich 
muft  U;  d'rtennined  to  settle  the  issue. 

Rulejs  of  Construction — Intention. 

The  first  and  primar}-  rule  is,  that  the  court  must  discover  the 
intention  of  the  testator,  as  expressed  in  the  words  of  the  will. 
All  other  rules  are  subordinate,  Cro^son  vs.  Dwyer,  30  S.  W.  R., 
931 ;  liake  vs.  Copeland,  8^  T.,  4C8;  Sanger  vs.  Butler,  101  S.  W. 
B,,  461 ;  Cochran  vs.  Cochran,  95  S.  \V.  R.,  733;  I^ival  vs.  Staffcl, 
64  T.,  370 ;  Paschal  vs.  Acklin,  27  T.,  193 ;  Clark  vs.  Catron,  56  S. 
W.  K.,  101 ;  Phileo  vs.  HoUiday,  24  T.,  38;  McCrear>-  vs.  Robinson, 
59  H.  W.  R.,  537;  Cleveland  vs.  Cleveland,  35  S.  W.  R.,  147;  An- 
derson vs.  Messinger,  146  Fed.,  938,  and  authorities;  Bell  Co.  vs. 
Alexander,  22  T.,  357;  Lindsay  vs.  Freeman,  83  T.,  264;  2  Poeey 
U.  C,  28;  44  S.  W.  R.,  52;  and  the  intuition  must  govern,  though 
the  result  be  unjust,  provided  the  terms  of  the  will  are  consistent 
with  rules  of  law.  Cleveland  vs.  Cleveland,  35  S.  W.  R.,  147; 
Phileo  vs.  Holliday,  24  T.,  38;  Brooks  vs.  Evetts,  33  T.,  742; 
Laval  vs.  Staffel,  64  T.,  372. 

If  the  will  is  susceptible  of  two  constructions,  one  working  in- 
justice and  the  other  not,  the  latter  intention  will  be  applied. 
Faulk  vs.  Dashiel,  62  T.,  646.  The  intention  must  be  reached  by 
considering  the  whole  will  as  an  entirety,  and  not  by  any  special 
clause  independent  of  the  others,  Vardeman  vs.  Lawson,  17  T., 
18 ;  Faulk  vs.  Dashiel,  62  T.,  652 ;  Cleveland  vs.  Cleveland,  89  T., 
455 ;  McMurray  vs.  Stanley,  69  T.,  227 ;  Lake  vs.  Copeland,  82  T., 
464;  Pete  vs.  R.  R.  Co.,  70  T.,  526;  Hancock  vs.  Butler,  21  T., 
806;  Moore  vs.  Waco,  85  T.,  211;  and  any  special  intent  evidenced 
by  a  clause  in  the  will  if  inconsistent  with  the  general  intent,  the 
latter  must  prevail.  Cooper  vs.  Homer,  62  T.,  362-363 ;  McMur- 
ray vs.  Stanley,  69  T.,  230 ;  Cleveland  vs.  Cleveland,  35  S.  W.  R., 
147;  6  Pet.,  68.  The  court  must  put  itself  in  the  position  occu- 
pied by  the  testator,  134  IJ.  S.,  572,  and  may  transfer  words  to 
reach  intention.     Tendick  vs.  Evetts,  38  T.,  280. 

Again,  not  only  every  clause  in  the  will  must  be  looked  at  to 
reach  intention,  but  the  situation  of  the  parties  and  nature  of  the 
subject  matter  enters  as  an  element  in  construction.  Faulk  vs. 
Dashiel,  62  T.,  643;  Smith  vs.  Brown,  G6  T.,  545;  Patten  vs. 
Herring,  9  T.  C.  A.,  646 ;  T^enz  vs.  Sens,  66  S.  W.  R.,  111.    See 
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McCowen  vs.  Owens,  40  S.  W.  R.,  336,  where  the  rule  of  construc- 
tion, "epresseo  unius  exclusio  alterius/'  was  applied. 

Words  Used. 

The  intention  must  be  ascertained  from  the  words  used  in  the 
will,  and  those  alone,  Hunt  vs.  White,  24  T.,  643;  and  ordinarily 
their  usual  and  common  signification  should  be  given,  but  where 
from  the  context  a  different  meaning  is  to  be  given  to  tlie  words 
employed  other  than  would  attach  under  a  technical  construction, 
the  technical  meaning  will  be  discarded,  Peete  vs.  R.  R.,  70  T.,  527- 
528,  if  by  doing  so  the  intention  can  be  better  reached.  Words  used 
must  be  considered  with  reference  to  the  surroundings  when  will 
is  made,  and  every  word  must  have  effect  if  it  can  be  given  without 
defeating  the  general  purpose  of  the  will. 

Testamentary  intention  may  be  expressed  by  the  words  "wish," 
"desire"  or  "command."  Busby  vs.  Linn,  37  T.,  151;  MeMurray, 
vs.  Stanley,  69  T.,  231. 

The  word  "bequeath"  may  mean  "devise."  Stanley  vs.  Samples, 
2  Posey  U.  C,  130. 

"I  manage,  control  and  dispose  of,"  construed.  Connelly  vs. 
Putnam,  111  S.  W.  R.,  166. 

"To  be  kept  together,"  construed.    Ill  S.  W.  R.,  166. 

When  Parol  Admissible. 

Parol  contemporaneous  evidence  is  inadmissible  to  contradict, 

add  to  or  vary  the  terms  of  a  will,  Hunt  vs.  White,  24  T.,  643; 

29  T.,  49 ;  Peete  vs.  R.  R.  Co.,  70  T.,  528 ;  Lenz  vs.  Sens,  66  T., 

Ill;  Hawes  vs.  Foote,  64  T.,  22;  Cleveland  vs.  Cleveland,  89  T., 

451 ;  Ellis  vs.  Burkhead,  71  S.  W.  R.,  3*2 :  Heidenheimer  vs.  Bau- 
man,  84  T.,  174;  but  where  words  or  expressions  are  ambiguous, 

then  parol  may  be  offered  to  explain.    Lenz  vs.  Sens,  66  S.  W.  R., 

110-111;   Crosson  vs.  Dwyer,  30   S.  W.   R.,  931;   Cleveland   vs. 

Cleveland,  35  S.  W.  R.,  147;  Peete  vs.  R.  R.  Co.,  70  T.,  523; 

Sanatorium  vs.  Freeman,  111  S.  W.  R.,  443. 

Again,  in  reaching  intention  we  must  put  ourselves  in  the  place 

of  the  testator,  with  all  of  his  surroundings,  where  any  ambiguity 

of  expression  is  to  be  solved.     It  is  a  light  which  may  be  often 

used  effectively  in  place  of  applying  arbitrary  rules.     Assuming 

the  testator^s  place  we  can  discern  intention  by  implications  that 

appear,  though  not  expressed,  and  which  the  testator  has  assumed 

were  understood.    Authorities  above. 
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Estate  That  Passes. 

In  construing  wills  the  presumption  is  that  the  testator  intended 
to  dispose  of  the  whole  estate.  If  the  language  can  be  so  construed 
the  court  will  prevent  a  partial  intestacy.  Sanger  vs.  Butler,  101 
S.  W.  R.,  461 ;  Home  vs.  French,  187  U.  S.,  401 ;  Robards  vs. 
Brown,  67  S.  W.  R.,  245.  The  interest  given  may  not  be  expressed 
in  words,  but  if  the  words  of  the  whole  creates  a  conviction  that 
the  testator  intended  the  entire  interest  to  pass  the  court  may  so 
declare.     Sanatorium  vs.  Freeman,  111  S.  W.  R.,  443. 

Personal  Property. 

The  law  of  the  domicile  of  the  testator  governs  the  construction 
of  his  will  in  disposing  of  personal  property  wherever  it  may  be 
situated,  unless  a  contrary  intention  appears.  Lanius  vs.  Fletcher, 
101  S.  W.  R.,  1076;  99  T.,  169;  Mills  vs.  Herndon,  60  T.,  355; 
Holman  vs.  Hopkins,  27  T.,  39 ;  Hurst  vs.  Mellinger,  73  T.,  190 ; 
Green  vs.  Rugely,  23  T.,  551 ;  Minter  vs.  Bumette,  38  S.  W.  R., 
350.  See  common  law  and  statutory  rules  discussed  in  Paul  vs. 
Ball,  31  T.,  14. 

Real  Estate, 

Article  627  provides  "that  every  estate  in  lands  ♦  ♦  ♦ 
hereafter  devised  shall  be  deemed  to  pass  a  fee  simple  if  a  less 
estate  be  not  limited  by  express  words  or  does  not  appear  by  con- 
struction or  operation  of  law." 

In  Bell  Co.  vs.  Alexander,  22  T.,  358,  it  is  said  this  statute  has 
swept  away  all  the  established  rules  of  construction  of  wills  in 
respect  to  the  quantity  of  interest  conveyed.  It  has  dispensed  with 
the  words  of  the  common  law  necessary  to  transfer  an  estate  in 
fee  simple.  Dolin  vs.  Moore,  69  S.  W.  R.,  95;  May  vs.  Townsite 
Co.,  83  T.,  503. 

A  general  devise  of  his  real  estate  embraces  all  the  estate  the 
testator  had  at  the  time  of  his  death,  Henderson  vs.  Ryan,  27  T., 
670 ;  Haley  vs.  Gatewood,  74  T.,  284,  and  the  'lex  rei  sitae'^  gov- 
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€ms  the  disposing  power  of  the  testator  of  realty.     Holman  vs. 
Hopkins,  27  T.,  39 ;  Mills  vs.  Hemdon,  60  T.,  355. 

Rule  in  Shelley's  Case, 

At  common  law  where  a  person  takes  an  estate  of  freehold  under 
a  deed  or  will,  a  limitation  in  writing  by  way  of  remainder  of  an 
interest  of  the  same'  quality,  granted  to  his  'Tieirs"  or  "heirs  of 
his  body"  will  carry  into  the  ancestor  the  whole  estate.  80  S.  W. 
K.,  99;  Lacey  vs.  Floyd,  84  S.  W.  R,  855;  87  S.  W.  B.,  665; 
Brooks  vs.  Evetts,  33  T.,  732;  38  T.,  775;  Brown  vs.  Bryant, 
44  S.  W.  R.,  399.  The  heir  is  made  to  take  by  descent  and  not 
by  purchase,  but  rule  would  not  apply  to  a  devise  to  his  wife,  and 
after  her  death  to  a  child  yet  unborn  though  spoken  of  as  heir. 
Kesterson  vs.  Bailey,  80  S.  W.  R.,  97. 

This  rule  of  construction  is  essentially  judge-made  law,  and  has 
been  bitterly  condemned  as  a  product  of  the  dark  ages,  and  as  a 
rule  that  defeats  the  intention  of  the  testator.  Now  while  some 
States  have  discarded  it,  yet  Texas  retains  it  as  a  rule  of  construc- 
tion of  written  instruments  conveying  real  estate. 

Those  who  condemn  this  rule  smile  with  satisfaction  on  the  rule 
that  condemns  perpetuities,  and  yet  the  public  policy  which  de- 
mands the  destruction  of  perpetuities  is  the  basis  of  the"  rule  in 
Shelley^s  case.  The  rule  prevents  restrictions  on  the  free  use  and 
alienation  of  real  estate;  it  forbids  that  the  word  *Tieirs"  shall 
place  a  limitation  of  the  fee  by  way  of  contingent  remainder  in 
the  heirs  of  the  grantee,  thus  creating  only  a  life  estate  in  the 
grantee  of  little  value  to  the  individual  or  State,  as  a  life  tenant 
would  not  improve  or  make  substantial  changes  beneficial  to  the 
estate  over  which  he  could  exercise  no  control  in  its  transmission. 
But  whatever  may  be  the  policy,  it  is  a  fixed  rule  of  construction 
of  wills  in  Texas,  and  where  property  is  conveyed  by  will  to  a  per- 
son and  ^Tiis  heirs"  or  the  '^eirs  of  his  body"  such  person  takes 
the  fee  with  its  unlimited  disposal,  and  if  he  should  die  without 
disposing  of  it  his  heirs  would  take  by  inheritance  through  him, 
and  not  by  purchase  from  the  original  testator.  The  grantee  in 
the  will  becomes  the  source  of  a  new  succession.  Again,  giving  to 
the  word  'Tieirs"  a  definite  meaning  cuts  ofiE  a  vast  amount  of  liti- 
gation involving  the  intention  of  the  testator  to  create  a  remainder 
in  any  one.  Brown  vs.  Bryant,  44  S.  W.  R.,  399 ;  Weller  vs.  Weller, 
54  S.  W.  R.,  653;  Lacey  vs.  Floyd,  87  S.  W.  R.,  665,  overruling 
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84  S.  W.  H.,  857;  Watson  vs.  Watson,  51  S.  W.  R.,  1105;  Living- 
ston vs.  Koenig,  50  S.  W.  K.,  463. 

We  have  many  decisions  in  Texas  applying  the  rule  in  Shelley's 
case,  and  it  may  be  generally  stated  that  it  has  been  adhered  to 
where  the  context  of  the  will  did  not  qualify  in  some  way  the  word 
"heirs"  or  "bodily  heirs,"  used  in  the  will.  Thus  a  provision  that 
the  property  is  conveyed  to  "Ai"  and  her  bodily  heirs,  provided 
that  after  her  death  the  property  was  to  be  divided  among  her 
"bodily  heirs"  would  at  once  indicate  that  it  was  intended  that  the 
grantee  should  take  only  a  life  estate,  remainder  to  the  "heirs  of 
her  body,"  and  the  rule  could  not  apply.  Many  other  modifica- 
tions may  be  referred  to,  but  space  forbids  more  than  to  call  your 
attention  to  some  of  the  cases.  Simonton  vs.  W^hite,  53  S.  W.  R., 
339;  Morris  vs.  Eddins,  44  S.  W.  R.,  203;  Berry  vs.  Spivey,  97 
S.  W.  R.,  511;  Dulin  vs.  Moore,  70  S.  W.  R.,  742;  McMurray  vs. 
Stanley,  69  T.,  227;  Sprinkle  vs.  Leslie,  81  S.  W.  R.,  1018;  137 
Fed.,  823 ;  Kesterson  vs.  Bailey,  80  S.  W.  R.,  97 ;  93  T.,  55 ;  87 
S.  W.  R.,  666;  107  S.  W.  R.,  565;  17  T.  C.  A.,  454;  20  S.  W.  R., 
61 ;  54  S.  W.  R.,  652.  This  last  case  states  the  effect  of  a  birth  of 
a  child  after  the  death  of  the  remainderman.  "Ijawful  Heirs"  con- 
strued,  84  S.  W.  R.,  857. 

In  Simonton  vs.  White,  53  S.  W.  R.,  339,  approved  in  White  vs. 
Dedmon,  57  S.  W.  R.,  872,  the  names  of  heirs  were  stated  and 
alienation  during  the  life  of  the  grantee  forbidden,  and  the  prop- 
erty  to  be  divided  after  her  death,  the  court  refused  to  apply  the 
rule  in  Shelley's  case. 

Community  Interest. 

The  recognition  in  Texas  of  a  community  interest  in  the  sur- 
vivor of  a  marriage,  which  is  a  one-half  interest  in  all  property 
acquired  after  marriage,  not  acquired  by  gift,  devise  or  descent, 
affects  the  quantity  of  the  estate  that  passes  under  a  will.  Thus 
a  will  by  husband  or  wife  disposing  of  "all  the  estate  I  now  own 
or  possess"  would  apply  to  all  realty  then  or  afterward  acquired 
and  owned  at  time  of  death,  but  would  not  carry  the  one-half 
community  interest  of  the  survivor,  though  the  deed  to  the  prop- 
erty be  in  the  name  of  the  testator.  Haley  vs.  Gatewood,  74  T., 
285 ;  Crosson  vs.  Dwyer,  30  S.  W.  R.,  929 ;  56  S.  W.  R.,  99 ;  10 
T.,  83 ;  58  S.  W.  R.,  833 ;  Sutton  vs.  Harvey,  57  S.  W.  R.,  879. 
The  presumption  will  be  that  he  refers  only  to  his  own  interest  in 
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tne  community.  Id.,  as  the  will  can  not  change  the  legal  status  of 
the  property.  Clark  vs.  Catron,  56  8.  W.  R.,  101;  Sutton  vs. 
Harvey,  57  S.  W.  R.,  879;  McClary  vs.  Duckworth,  57  S.  W.  E., 
317;  Skaggs  vs.  Deskin,  66  S.  W.  R.,  793;  AUardyce  vs.  Hamble- 
don,  70  S.  W.  R.,  77;  Smith  vs.  Butler,  85  T.,  130-131;  Carroll 
vs.  Carroll,  20  T.,  732 ;  Moss  vs.  Helsley,  60  T.,  434. 

Election  Under  Will 

But  while  it  is  true  that  the  husband  or  wife  dying  can  not 
affect  by  will  the  community  interest  of  either,  yet  by  the  provis- 
ions of  a  will  it  may  clearly  appear  that  the  husband  has  attempted 
to  dispose  of  the  community  property,  as  an  entirety,  and  at  the 
same  time  has  provided  for  his  wife.  Smith  vs.  San  Antonio,  57 
S.  W.  R.,  881;  Carroll  vs.  Carroll,  20  T.,  743;  60  T.,  435;  74  T., 
284;  56  S.  W.  R.,  99.  In  such  cases  the  acceptance  by  the  wife 
of  the  provisions  of  the  will,  or  as  said,  her  election  to  take  under 
the  will,  may  give  full  effect  to  the  disposition  of  the  community 
by  the  testator;  in  a  word,  she  may,  by  electing  to  take  under  the 
will,  waive  her  right  to  the  community.  Smith  vs.  Butler,  85  T., 
130;  Chace  vs.  Gregg,  88  T.,  552;  Lee  vs.  McFarland,  46  S.  W. 
R.,  282;  Gilroy  vs.  Richards,  63  S.  W.  R.,  667;  Martin  vs.  Moran, 
32  S.  W.  R.,  906 ;  Skaggs  vs.  Deskin,  66  S.  W.  R.,  795 ;  Mayo  vs. 
Tudor,  74  T.,  473.  But  where  the  husband  disposes  of  only  his 
own  estate  by  will,  the  wife  is  not  put  to  her  election  to  take  or 
not  under  the  will.  Haley  vs.  Tuos,  25  S.  W.  R.,  1121.  Thus 
where  a  husband  devised  to  his  wife  a  life  estate  in  his  homestead, 
which  was  his  separate  property,  she  is  not  called  upon  to  elect 
whether  she  will  take  under  the  will.  Haley  vs.  Tuos,  25  S.  W. 
R.,  1121.  The  attempt  to  dispose  of  property  not  his  own  must 
be  clear  to  require  election.    Combs  vs.  Holland,  107  S.  W.  R.,  915. 

Having  stated  the  rules  governing  election  under  the  will,  the 
question  arises  when  can  it  be  said  that  the  wife  has  elected  so  that 
she  waives  her  interest  in  the  communitv.  The  cases  show  that 
conclusions  must  rest  upon  the  particular  facts  of  each  case,  but 
this  rule  appears :  that  to  be  an  election,  the  wife,  by  the  terms  of 
the  will,  must  have  received  a  benefit  which  but  for  the  will  she 
would  not  have  received.  Moss  vs.  Helsley,  60  T.,  435;  Lee  vs. 
McFarland,  46  S.  W.  R.,  282;  Pryor  vs.  Pendleton,  47  S.  W.  R., 
707;  McClary  vs.  Duckworth,  57  S.  W.  R.,  317;  Gilroy  vs.  Rich- 
ards, 63  S.  W.  R.,  666-667;  Rogers  vs.  Trevathan,  67  T.,  406; 
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Phileo  vs.  HoUiday,  24  T.,  45 ;  Mayo  vs.  Tudor,  74  T.,  473.  This 
places  her  in  a  condition  to  decide  between  her  legal,  rights  in  the 
estate  and  benefits  devised  that  she  would  not  have  otherwise  re- 
ceived,  and  having  elected  to  take  under  the  will,  she  accepts  all 
of  the  provisions  and  is  bound  by  them.  Phileo  vs.  HoUiday,  24 
T.,  39;  Carroll  vs.  Carroll,  20  T.,  732;  Williams  vs.  Emberson, 
55  T.  W.  E.,  598-599 ;  Paschal  vs.  Achlin,  27  T.,  173 ;  Little  vs. 
Birdwell,  27  T.,  688;  Smith  vs.  Butler,  86  T.,  126;  Moss  vs. 
Helsley,  60  T.,  435 ;  see  Conte  vs.  Holland,  107  S.  W.  R.,  913. 

Proof  of  Election,  on-  What  Constitutes  It. 

Election  is  shown  by  expressions  of  satisfaction  with  the  pro- 
visions of  the  will  made  for  her  benefit,  Chace  vs.  Gregg,  31  S.  W. 
R.,  76;  also  by  taking  possession  of  the  devised  property  and  sell- 
ing it.    Id. 

The  devise  of  property  to  wife,  and  the  community  to  another^ 
and  wife  accepts,  it  is  an  election.  Gilroy  vs.  Richards,  63  S.  W. 
R.,  664.    But  acceptance  of  rents  devised.    Id. 

Acceptance  of  more  than  one-half  of  the  personal  property  is 
evidence  of  election  to  abide  by  the  provisions  of  the  will.  Skaggs 
vs.  Deskin,  66  S.  W.  R.,  793. 

So  a  partition  under  the  will  and  acceptance  of  her  share  by 
the  widow  is  an  election.    Rogers  vs.  Travathan,  67  T.,  406. 

Effect  of  Election. 

Her  election  binds  persons  claiming  under  her,  Wells  vs.  Petree,. 
39  T.,  428,  and  estops  her.  Id. ;  Rogers  vs.  Travathan,  67  T.,  409  ; 
Gilroy  vs.  Richards,  63  S.  W.  R.,  667 ;  see  Smith  vs.  Butler,  85  T., 
31;  92  T.,  388;  Skaggs  vs.  Deskin,  ^^  S.  W.  R.,  793. 

When  Not  an  Election. 

Making  the  wife  executrix  and  residuary  legatee  of  husband's 
estate  does  not  put  her  upon  an  election  under  the  will,  because 
such  provision  is  not  inconsistent  with  her  rights  in  the  commu- 
nity. Moss  vs.  Helsley,  60  T.,  435 ;  Phileo  vs.  HoUiday,  24  T.,  39 ; 
see  Scott  vs.  Scoby,  28  T.,  739 ;  Williams  vs.  Emberson,  55  S.  W. 
R.,  599. 

Receiving  property  not  disposed  of  by  the  will,  but  which  she 
would  have  received  had  no  will  been  executed,  does  not  estop  her 
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from  claiming  the  interest  the  law  gives  her.    Pryor  vs.  Pendleton, 
47  S.  W.  K.,  707 ;  but  see  same  case,  49  S.  W.  R.,  405. 

Again,  an  election  tinder  a  will  is  not  shown  by  the  wife  taking 
possession  as  executrix  under  the  will  and  probating  the  will  and 
holding  the  property,  though  community,  as  executrix  where  she 
has  not  received  under  the  will  anything  of  value  which  she  would 
not  have  received  except  under  the  will.  McClary  vs.  Duckworth, 
57  S.  W.  E.,  317;  Haley  vs.  Tuos,  25  S.  W.  R.,  1121. 

Thus  we  see  that  some  free  disposable  property  must  be  given  to 
the  electing  donee  which  can  compensate  for  what  the  will  takes 
away.  Smith  vs.  Butler,  85  T.,  130;  see  55  S.  W.  R.,  595,  where 
it  is  held  that  a  mortgage  placed  on  property  bequeathed  is  not  an 
election  under  the  will. 

A  charge  that  a  certain  act  shows  an  election  is  error.  Mayo  vs. 
Tudor,  74  T.,  474. 

Perpetuity. 

A  will  creating  a  perpetuity ;  that  is,  devising  lands  and  restrain- 
ing the  power  of  the  devisee  to  sell  or  mortgage  beyond  a  life  or 
lives  in  being  and  twenty-one  years  and  nine  months  thereafter, 
would  be  invalid.  Const.,  Art.  1,  Sec.  26 ;  Mcllvaine  vs.  Hock- 
aday,  81  S.  W.  R.,  55;  Purvis  vs.  Sheppard,  12  T.,  161. 

In  the  last  case  a  provision  in  a  will  providing  for  a  deposit  of 
money,  the  interest  to  be  used  for  taking  care  of  his  burial  ground 
until  Gabriel  blew  his  horn,  was  a  perpetuity  and  invalid. 

An  arbitrary  period,  then,  has  been  fixed  beyond  which  the 
alienation  of  the  property  can  not  be  forbidden,  and  if  the  will 
has  the  forbidden  clause  the  estate  passes  free  from  the  encum- 
brance. We  have  illustrations  of  the  application  of  the  rule  in 
Laval  vs.  StaflFel,  64  T.,  373,  and  Dulin  vs.  Moore,  70  S.  W. 
R.,  742. 
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CONSTBUOTION  OF  WILLS. 

Limiting  Alienation  of  Control  of  a  Fee  Simple  Estate. 

Property  can  not  be  devised  either  for  life  or  absolutely  without 
the  power  of  alienation  being  incident  to  the  gift.  Therefore, 
general  restraints  upon  alienation  are  void,  and  the  devisee  takes 
the  estate  free  from  the  restriction.  Laval  vs.  Staffel,  64  T.,  370 ; 
Bouldin  vs.  Miller,  87  T.,  366-367 ;  Fortario  vs.  Canter,  7  T.,  45 ; 
Weller  vs.  Weller,  54  S.  W.  R.,  652. 

Where  the  intention  is  clear  that  the  devisee  shall  have  an  abso- 
lute property  in  the  estate,  any  limitation  inconsistent  with  the 
absolute  property  can  not  be  enforced.  Speairs  vs.  Ligon,  59  T., 
234 ;  Fowlkes  vs.  Waggoner,  46  S.  W.  R.,  586. 

In  Dulin  vs.  Moore,  69  S.  W.  R.,  94,  prqperty  was  devised  in  fee 
to  the  children  of  "M,"  but  appointing  a  trustee  to  control  the  estate 
during  the  lives  of  the  children.  This  restriction  was  held  void 
in  so  far  as  it  attempted  to  control  the  property  of  the  children 
after  they  became  of  age;  but  in  70  S.  W.  R.,  742,  the  Supreme 
Court  reversed  this  case  and  held  that  the  language  of  the  will 
created  a  testamentary  trust  and  was  valid. 

In  Sprinkle  vs.  Leslie,  81  S.  W.  R.,  1018,  it  was  held  that  there 
could  be  no  restriction  on  the  alienation  of  a  life  estate  if  unaccom- 
panied with  some  character  of  trust,  or  the  providing  a  penalty 
for  l)rcach  of  the  restriction,  or  a  reservation  of  a  right  to  re- 
enter as  for  condition  subsequent  broken.  This  case  is  distin- 
guished from  Simonton  vs.  White,  93  T.,  50,  and  Monday  vs. 
Vance,  92  T.,  428,  and  Nichols  vs.  Eaton,  91  IT.  S.,  716,  where  it 
was  held  that  a  clause  forbidding  the  alienation  of  a  life  estate 
will  be  enforced. 

In  Sprinkle  vs.  Leslie,  supra,  there  was  no  character  of  trust 
in  the  devise. 

In  Simonton  vs.  White,  93  T.,  50,  the  produce  from  the  estate 
was  to  go  to  the  support  of  "S''  and  her  children  during  her  nat- 
ural life,  and  after  her  death  to  the  children  in  equal  portions. 
While  in  Sprinkle  vs.  Leslie  the  revenues  were  for  the  support  of 
Mrs.  Leslie  only  durinsr  her  life  and  after  her  death  to  be  divided 
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among  the  children,  the  differentiating  words  were  "for  the  sup- 
port of  her  children  during  her  natural  life/'  thereby  creating  a 
trust  which  she  could  not  by  alienation  destroy. 

In  White  vs.  Dedmon,  57  S.  W.  R.,  871,  the  deed  was  to  a  daugh- 
ter and  the  heirs  of  her  body,  but  the  grantor  was  to  remain  in 
possession  during  his  life.  A  subsequent  clause  attempting  to 
restrict  alienation  was  held  invalid. 

See  McClelland  vs.  McClelland,  37  S.  W.  R.,  351,  where  a  pro- 
vision  by  codicil  continuing  trusts  granted  in  the  original  will 
until  the  beneficiary  reached  the  age  of  twenty-five  was  held  valid. 
(See  "Creation  of  Trusts  in  Wills.'0 

Partial  Restraint. 

It  is  said  in  Laval  vs.  Staffel,  64  T.,  372,  that  the  authorities 
differ  as  to  the  effect  of  a  partial  restraint  on  alienation,  such  as 
forbidding  alienation  to  particular  persons  or  before  arriving  at  a 
named  age.  I  think  the  rule  may  be  stated  that,  whether  the 
estate  granted  be  a  life  estate  or  in  fee,  no  partial  restriction  upon 
alienation  will  be  enforceable  unless  the  restriction  is  in  the  form 
of  a  condition  for  the  breach  of  which  the  grantor  or  his  heirs 
may  re-enter.  Bbuldin  vs.  Miller,  87  T.,  366;  Fowlkes  vs.  Wag- 
goner, 46  S.  W.  R.,  590 ;  see  Wells  vs.  Houston,  57  S.  W.  R.,  584. 
See  Wallace  vs.  Smith,  68  S.  W.  R.,  131,  and  Overton  vs.  Lea, 
68  S.  W.  R.,  250,  both  Kentucky  cases,  which  discuss  the  rule  of 
partial  restraint. 

But  a  sale,  even  though  such  condition  is  attached,  may  be  good, 
because  such  a  sale  is  certainly  good  between  the  parties  and  a 
devisee  would  be  estopped  by  his  warranty  from  appealing  to  it; 
and  it  is  good  against  the  original  grantor  or  testator  or  their  heirs 
unless  re-entry  is  made  by  them,  or  some  affirmative  action  is  taken 
for  condition  broken.  (See  authorities  above.)  That  is,  the  heirs 
of  the  testator  or  the  original  grantor  may  re-enter  for  condition 
broken,  and  if  they  do  not  the  sale  is  valid,  notwithstanding  the 
condition. 

Placing  Property  Beyond  the  Reach  of  Creditors. 

The  devise  may  be  placed  beyond  the  reach  of  the  creditors  of  the 
devisee.  Thus  where  property  is  placed  by  will  in  the  hands  of  a 
trustee  for  the  purpose  of  using  the  revenues  for  the  support  and 
maintenance  of 'a  named  person  or  persons,  in  such  case  if  there 
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be  no  other  clauses  of  the  will  indicating  that  the  property  can  be 
taken  for  creditors,  then  the  revenues  of  the  trust  property  are 
exempt  from  attachment  by  creditors.  Herring  vs.  Patten,  44 
S.  W.  E.,  52 ;  Cox  vs.  Herring,  66  S.  W.  R.,  64 ;  Patten  vs.  Her- 
ring,  29  S.  W.  K.,  388. 

It  is  said  in  these  cases  that  whether  the  income  of  the  estate 
exceeds  the  amount  necessary  to  the  support  of  the  beneficiary  is 
not  material ;  but  I  take  it  that  this  statement  should  be  qualified, 
and  the  application  of  the  rule  would  depend  on  the  language  of 
the  will.  Where  the  will  simply  provides  that  the  trustee  shall  use 
the  revenues  for  the  support  and  maintenance  of  a  named  bene- 
ficiary, it  would  be  immaterial  to  the  creditors  whether  the  revalues 
were  in  excess  or  not,  as  under  this  condition  the  revenues  in  excess 
would  belong  to  the  estate;  but  where  the  will  provided  that  all 
the  revenues  should  be  paid  over  to  the  beneficiary  for  his  sup- 
port, then  there  is  no  reason  why  a  creditor's  bill  for  an  accoimting 
will  not  lie. 

We  have  frequent  illustrations  of  this  power  to  place  property 
beyond  the  reach  of  creditors  of  the  beneficiary  in  what  are  known 
as  spendthrifts'  trusts. 

In  5  Wall.,  433,  the  power  was  doubted,  but  in  91  U.  S.,  716, 
the  court  says  there  is  no  reasonable  ground  why  testators  may  not 
create  such  trusts.  Monday  vs.  Vance,  92  T.,  433;  McClelland 
vs.  McClelland,  37  T.,  350;  Herring  vs.  Patten,  44  S.  W.  E.,  50. 

Remainder, 

The  word  "remainder'^  has  a  definite  meaning  and,  as  said  in 
Wells  vs.  Houston,  57  S.  W.  R.,  598,  its  essential  characteristics 
are: 

1.  There  must  be  a  precedent  estate,  the  termination  of  which 
is  necessary  to  give  the  remainderman  the  right  to  possession. 

2.  The  remainder  must  be  created  by  the  same  instrument  and 
at  the  same  time  with  the  precedent  estate. 

3.  The  right  to  the  remainder  (if  not  contingent)  exists  dur- 
ing the  life  of  the  precedent  estate,  and  vests  "eo  instants"  on  the 
determination  of  the  particular  estate.  Greenlow  vs.  Dillon,  108 
S.  W.  R.,  705. 

4.  A  remainder  can  not  be  limited  on  an  estate  in  fee.  Dulin 
vs.  Moore,  69  S.  W.  R.,  96. 

In  construing  an  estate  in  remainder,  whether  expressed  or  in- 
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ferred  from  the  language  of  the  will,  these  elements  must  appear, 
and  if  the  intention  to  create  a  remainder  does  not  appear  the 
estate  granted  would  be  a  fee  simple  estate.  Rev.  Stats.,  Art.  627. 
Remainders  may  be  vested  or  contingent.  The  word  "vesf '  means 
to  give  an  immediate  fixed  right  of  present  or  future  enjoyment, 
and  is  an  interest  clothed  with  a  present  legal  right  of  alienation. 
A  vested  remainder  exists  where  there  is  a  person  in  being  who 
would  have  an  immediate  right  to  the  possession  of  the  estate  upon 
the  ceasing  of  the  precedent  estate.  A  remainder  is  contingent 
when  the  person  to  whom,  or  the  event  upon  which,  the  remainder 
is  limited  to  take  effect  remains  uncertain.  Chace  vs.  Gregg,  88 
T.,  553;  Greenlaw  vs.  Dillon,  108  S.  W.  R.,  708;  10  T.,  571-573. 

Executory  Devise. 

An  executory  devise  exists  where  no  estate  vests  at  the  death  of 
the  devisor,  but  only  on  some  future  contingency.  The  most  com- 
mon form  of  an  executorv  devise  with  us  is  where  an  estate  in  fee 
is  limited  after  a  fee,  Laval  vs.  Staffel,  64  T.,  373;  provided  the 
contingency  upon  which  the  first  estate  expires  must  necessarily 
happen  within  a  life  or  lives  in  being  and  twenty-one  years  and 
nine  months  thereafter. 

Thus  a  devise  to  a  certain  person  and  his  heirs,  but  if  the  de- 
visee dies  before  the  age  of  twenty-one,  then  to  another  named 
person  and  his  heirs  sufficiently  illustrates  an  executory  devise. 

Estate  Upon  Condition. 

This  brings  us  to  estates  on  condition  generally,  but  it  is  only 
possible  here  to  state  their  nature.  Courts  do  not  readily  infer  or 
raise  an  estate  on  condition  in  construing  wills,  because  the  policy 
is  to  give  such  construction  as  will  support  the  utmost  freedom  of 
alienation,  always  more  or  less  obstructed  by  conditions. 

^'An  estate  upon  condition  exists  where  the  estate  granted  has 
a  qualification  annexed  whereby  the  estate  may  be  enlarged  or 
defeated  upon  the  performance  or  breach  of  such  qualification.^' 
It  is  created  by  any  form  of  words,  which,  looking  at  the  whole 
context  of  the  will,  shows  clearly  the  testator's  intention  to  create 
the  condition. 

These  conditions  may  be  precedent  or  subsequent.  The  condi- 
tion is  precedent  when  the  failure  to  perform  or  observe  the  quali- 
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fication  would  prevent  the  estate  vesting,  the  happening  of  the  con- 
dition is  vital  to  the  life  of  the  estate. 

The  condition  is  subsequent  when  the  title  vests,  but  is  subse- 
quently defeated  by  an  act  of  omission  or  commission  annexed 
upon  which  the  permanency  of  the  estate  depends,  unless  the  con- 
dition be  contrary  to  law,  or  repugnant  to  the  nature  of  the  estate, 
or  be  impossible  of  performance,  in  which  case  the  estate  becomes 
absolute.    Bell  Co.  vs.  Alexander,  22  T.,  364.     • 

If,  then,  the  condition  be  of  such  character  that  the  law  will 
enforce,  its  non-performance  will  work  a  forfeiture  of  the  estate, 
which  courts  will  avoid  if  it  can  be  done  by  a  reasonable  construc- 
tion of  the  will. 

The  breach  of  the  condition  may  be  taken  advantage  of  by  the 
heirs  of  a  testator,  but  not  by  a  stranger.  Schulenberg  vs.  Harri- 
man,  21  Wall.,  63;  Van  Wyck  vs.  Knevals,  106  U.  S.,  369;  26 
Fed.,  588;  Little  vs.  Birdwell,  21  T.,  610;  Ellis  vs.  Birkhead,  71 
S.  W.  B.,  31.  As  to  construction  of  conditions,  see  Yeatman  vs. 
Haney,  79  T.,  73. 

Where  the  will  is  limited  by  conditions  that  defeat  it  before 
death,  it  can  not  be  effective  without  republication.  Vickerey  vs. 
Hobbs,  21  T.,  573. 

Conditional  Limitation, 

We  have  seen  that  upon  a  condition  broken  there  may  be  a  re- 
entry by  the  grantor  or  his  heirs,  which  is  necessary  to  defeat  the 
estate;  but  we  must  here  draw  the  distinction  between  a  condition 
in  deed  and  a  limitation  over  to  a  third  person,  or  a  conditional 
limitation. 

In  the  first  case  on  condition  broken  the  estate  is  not  terminated, 
but  it  requires  an  affirmative  act  of  the  grantor  or  his  heirs  as  a 
re-entry  to  defeat  the  estate;  whereas  in  a  conditional  limitation, 
the  breach  of  the  condition  marks  the  termination  of  the  estate  in 
the  grantee  or  devisee,  and  it  passes  to  such  third  person  by  force 
of  the  broken  condition.  Thus  when  a  will  gives  land  to  one  as 
long  as  he  shall  pay  taxes,  and  upon  failure  to  pay  the  land  shall 
go  to  his  children,  presents  a  conditional  limitation  in  which  the 
non-payment  of  taxes  terminated  his  estate.  Bell  Co.  vs.  Alex- 
ander, 22  T.,  364. 

Limitation  of  property  to  a  widow  until  married  remainder  over 
is  good.  Little  vs.  Birdwell,  21  T.,  610;  see  Little  vs.  Dielman, 
106  S.  W.  R.,  439 ;  Hanna  vs.  I^idwig,  73  T.,  37. 
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CONSTRUCTION  OF  WILLS. 

Beneficiaries, 

By  x\rticle  1869  it  is  provided  that  where  a  person  dies,  leaving 
a  lawful  will  devising  and  bequeathing  his  estate  that  such  estate 
shall  vest  in  the  devisees  or  legatees,  and  as  to  the  estate  not  de- 
vised it  shall  vest  in  the  heirs  at  law,  immediately  subject,  of 
course,  to  the  debts  of  the  testator.  So  where  property  is  not 
specifically  devised  it  descends  at  once  to  the  heirs  at  law  under  the 
statute  of  descent  and  distribution  already  discussed. 

A  devise  to  "children"  includes  all  legitimate  children.  Carroll 
vs.  Carroll,  20  T.,  746 ;  see  Rev.  Stats.,  Art.  5346. 

Property  devised  to  wife  in  trust  for  "our  minor  children,"  and 
on  reaching  majority  the  property  to  be  divided  among  "our  chil- 
dren," latter  held  to  include  children  by  testator^s  wife.  Crosson 
vs.  Dwyer,  30  S.  W.  R.,  929. 

A  testator  who  had  children  by  two  marriages  stated  he  had  pro- 
vided for  the  first  set  presumably  by  advancements  and  left  to  each 
one  dollar,  it  was  held  in  the  disposition  of  his  property  the  sub- 
sequent use  of  the  word  '^eirs"  meant  the  children  of  the  second 
marriage.    Weller  vs.  Weller,  54  S.  W.  R.,  652 ;  30  S.  W.  R.,  929. 

The  words  "legal  heirs,"  if  not  otherwise  controlled  by  will, 
mean  those  persons  who  take  under  the  statute  and  distribution. 
Peet  vs.  Commerce  Co.,  70  T.,  526 ;  Brooks  vs.  Evetts,  33  T.,  742. 

"Expectant  heir"  is  defined  in  Wells  vs.  Houston,  57  S.  W.  R., 
584,  thus:  a  legatee  whose  legacy  was  not  to  be  paid  for  several 
years  is  not  an  expectant  heir.  The  words  "nearest  heirs"  is  con- 
strued in  Chace  vs.  Gregg,  88  T.,  557. 

A  will  devising  land  to  such  of  one's  children  as  shall  move  on 
it  is  valid.     Cliett  vs.  Cliett,  1  Posey,  407. 

A  devise  that  the  property  shall  be  jointly  owned  as  long  as  the 
mother  and  children  live  on  it.  Held,  that  the  interest  of  the 
children  was  destroyed  by  mother  moving  off  the  land  with  chil- 
dren.   Harrison  vs.  Foote,  30  S.  W.  R.,  838. 

Where  a  residuary  devise  is  void  the  title  goes  to  the  legal  heirs 
of  the  testator.  House  of  Mercy  vs.  Davidson,  39  S.  W.  R.,  924; 
see  40  S.  W.  R.,  336,  and  also  Loving  vs.  Rainey,  36  S.  W.  R.,  335. 
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A  devise  to  a  dead  person  ^s  void,  Moss  vs.  Helsley,  60  T.,  426, 
and  what  becomes  of  it  must  be  determined  by  the  will.  In  Moss 
vs.  Helsley  it  was  held  to  pass  to  the  legal  heirs  of  the  testator,  and 
not  the  residuary  legatee.  See  Watkins  vs.  Blount,  94  S.  W.  R., 
1116. 

An  heir  at  law  takes  on  the  lapse  of  a  trust  or  valid  testamen- 
tary disposition.  Heidenheimer  vs.  Bauman,  84  T.,  174;  Qilroy 
vs.  Eichards,  63  S.  W.  E.,  665. 

Where  the  proceeds  of  the  sale  of  property  to  be  paid  to  a  de- 
visee if  living,  if  not  to  his  children,  and  if  without  children  to 
grandchildren,  and  the  devisee  dies  before  the  sale  of  the  property, 
his  surviving  wife  can  not  claim  such  sum.  Kearney  vs.  Nichol- 
son, 67  S.  W.  E.,  361 ;  see  72  T.,  372 ;  Eev.  Stats.,  Art.  5347. 

In  Bobertson  vs.  Garrett,  72  T.,  372,  property  was  left  to  a  sister 
free  from  the  control  of  any  husband  she  may  have,  and  upon  her 
death  to  pass  to  any  unmarried  daughters  of  his  sister,  to  be 
divided  equally.  Held,  that  the  children  of  a  daughter  of  the  tes- 
tator who  died  before  the  testator  did  not  take.  See  Lee  vs.  Mc- 
Farland,  46  S.  W.  E.,  281 ;  Watkins  vs.  Blount,  94  S.  W.  E.,  1116 ; 
Gilroy  vs.  Eichards,  63  S.  W.  E.,  664;  Lenz  vs.  Sens,  66  S.  W. 
E.,  110. 

A  will  provided  that  the  community  property  should  go  accord- 
ing to  law,  except  that  his  sister  "T"  should  not  be  included,  held 
not  an  expression  of  intention  that  other  sisters  should  take.  Mc- 
Cann  vs.  Owens,  40  S.  W.  E.,  337. 

Devising  all  land  and  use  of  rents  for  the  support  of  the  devisee 
and  her  father,  the  father  is  entitled  to  support,  though  he  refuses 
to  live  with  his  daughter.  McCreary  vs.  Eobinson,  49  S.  W.  E., 
933,  and  50  S.  W.  E.,  536 ;  see  also  Lynn  vs.  Busby,  46  T.,  600. 

A  will  provided  that  all  rents  of  a  certain  building  should  go  to 
one  ^^M'^  for  her  life,  and  her  children  after  her  death,  but  if  no 
children  then  to  be  divided  between  two  other  named  legatees,  and 
lastly  on  their  death  to  a  charity.  It  was  further  provided  that  if 
the  building  burned,  then  to  supply  the  bequest  the  proceeds  of 
other  property  was  to  be  used.  Held,  the  last  provision  did  not 
apply  to  the  charitable  use.    Gidley  vs.  Lovenberg,  79  S.  W.  E.,  831. 

Property  bequeathed  to  a  wife  for  life,  and  remainder  in  case 
testator  and  wife  died  at  same  time  to  testator^s  children,  the  chil- 
dren took  under  the  will  after  the  death  of  the  wife,  who  survived 
the  testator.    Sanger  vs.  Butler,  101  S.  W.  E.,  459. 
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A  will  giving  property  to  a  widow  to  bequeath  to  such  of  her 
sons  as  may  be  most  kind  to  her  she  had  absolute  power  to  convey 
to  one  or  all  of  her  sons.  Watson  vs.  Watson,  51  S.  W.  R.,  1105; 
Weller  vs.  Weller,  54  S.  W.  R.,  652. 

Land  given  to  a  widow  with  the  right  to  dispose  of  it,  and  pro- 
vision is  made  for  its  disposition  if  the  wife  did  not  convey.  The 
widow  conveyed  and  subsequently  it  was  reconveyed  to  her ;  it  was 
held  that  the  conveyance  cut  oflE  the  residuary  legatees.  Hanna  vs. 
Laidwig,  72  T.,  37. 

The  bequest  of  an  aggregate  fund  to  children  as  a  class,  and  the 
share  of  each  child  is  made  payable  on  attaining  the  age  of  twenty- 
one,  the  period  of  distribution  arises  when  the  first  child  becomes 
of  age  and  children  bom  after  that  time  are  excluded.  Thornton 
vs.  Zea,  55  S.  W.  R.,  799;  see  Budd  vs.  Fischer,  17  T.,  427. 

By  Article  5350  either  husband  or  wife  may  by  will  give  to  the 
survivor  power  to  keep  the  separate  estate  of  each  together  until 
each  of  the  several  heirs  shall  become  of  age,  and  to  manage  and 
control  the  property  under  the  community  laws  if  not  otherwise 
restricted;  provided,  the  beneficiaries  are  the  children  of  the  tes- 
tator, and  when  such  provision  is  made  any  child  becoming  of  age 
may  demand  the  distributive  share. 

When  a  will  made  special  bequests  to  son  and  daughter,  and 
limited  amount  to  be  received  by  a  granddaughter,  it  was  held  the 
brother  of  the  latter  was  only  entitled  to  half  share  which  would 
Have  come  to  his  mother.    Clift  vs.  Wade,  51  T.,  22. 
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CHAPTER  CXXIX. 

CONSTRUCTION  OF  WILLS. 

Nature  of  Estate  That  Passes. 

Homestead  rights  can-  not  be  destroyed  by  a  will,  MeCallister  vs. 
Godbold,  29  S.  W.  E.;  417;  Hall  vs.  Fields,  81  T.,  563;  Hudgins 
vs.  Sansom,  72  T.,  232;  Little  vs.  Birdwell,  27  T.,  690;  but  when 
land  is  devised  subsequent  to  homestead  rights,  and  the  homestead 
is  abandoned,  the  devise  takes  effect.  MeCallister  vs.  Godbold, 
29  S.  W.  E.,  417. 

A  devise  to  one  who  is  dead  when  the  will  is  executed  is  void, 
Moss  vs.  Helsley,  60  T.,  426 ;  and  where  a  residuary  devise  is  void 
an  estate  in  fee  passes  to  the  heirs  of  the  testator.  House  of  Mercy 
vs.  Davidson,  39  S.  W.  E.,  924;  Heidenheimer  vs.  Bauman,  84  T., 
174. 

The  death  of  a  devisee  of  a  valid  devise  or  other  testamentary 
disposition  carries  the  fee  to  the  direct  heirs  of  the  devisee.  Rev. 
Stats.,  Art.  5347;  Watkins  vs.  Blount,  94  S.  W.  R.,  1116;  but  as 
said  in  the  last  case,  Article'  5347  only  vests  the  estate  in  the  lineal 
descendants  of  the  devisee,  so  when  the  devisee  dies  before  the 
testator,  leaving  only  collateral  heirs,  the  common  law  rule  applies; 
that  is,  the  devise  lapses  and  the  estate  passes  to  those  who  are 
legally  entitled  to  the  estate  or  to  devisees  who  are  living.  Id.; 
Loving  vs.  Rainey,  36  S.  W.  R.,  335. 

The  will  must  clearly  show  that  less  than  a  fee  simple  estate  is 
intended  to  pass,  otherwise  the  estate  granted  is  absolute.  May 
vs.  San  Antonio,  83  T.,  508;  Dulin  vs.  Moore,  69  S.  W.  E.,  94; 
Rev.  Stats.,  Art.  627. 

A  devise  of  "all  I  own  and  possess"  carries  the  fee  to  after 
acquired  property,  Haley  vs.  Gatewood,  74  T.,  281,  and  a  general 
devise  of  real  and  personal  estate  embraces  all  of  the  estate  owned 
by  the  testator  at  the  time  of  death,  Henderson  vs.  Ryan,  27  T., 
674;  Dempsey  vs.  Taylor,  23  S.  W.  R.,  200;  but  a  general  dis- 
position does  not  carry  property  over  which  a  party  only  has  a 
power  unless  the  intention  to  execute  the  power  is  apparent  from 
the  will.    Weir  vs.  Smith,  62  T.,  14. 

A  general  disposition  of  property  by  will  does  not  carry  the 
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whole  of  the  community,  unless  it  is  clearly  apparent  that  a  dis- 
position of  the  whole  of  the  community  was  intended,  and  the  wife 
compelled  to  elect.  Crosson  vs.  Dwyer,  30  S.  W.  R.,  921);  Haley 
vs.  Gatewood,  74  T.,  285;  Chace  vs.  Gregg,  31  S.  W.  R.,  77;  Sutton 
vs.  Harvey,  57  S.  W.  R.,  879 ;  Skaggs  vs.  Deskin,  66  S.  W.  R.,  793 ; 
Gibboney  vs.  Hutcheson,  50  S.  W.  R.,  648;  Moss  vs.  Helsley,  60 
T.,  435;  Hawes  vs.  Foote,  64  T.,  31. 

A  devise  of  all  rents  held  to  pass  the  property  in  fee,  notwith- 
standing Articles  624-628.    Gidley  vs.  Lovenberg,  79  S.  W.  R.,  835. 

The  devise  of  a  building  carries  the  fee  to  the  land  upon  which 
it  stands.    Gidley  vs.  Lovenberg,  79  S.  W.  R.,  835. 

A  devise  of  "all  money  I  have  or  may  have  at  my  death,  or  money 
arising  to  me,"  carries  purchase  money  notes  for  land,  whether  in 
suit  or  not,  and  also  a  judgment.  Summerville  vs.  Hanner,  72  T., 
224;  Paul  vs.  Ball,  31  T.,  16-17! 

A  will  requiring  an  executor  to  collect  all  moneys  due  the  tes- 
tator and  devide  it  among  the  heirs,  etc.,  land  received  in  payment 
of  debts  due  vest  in  the  heirs,  though  the  executor  takes  the  deed 
in  his  own  name.  Thompson  vs.  Shakleford,  6  T.  C.  A.,  121;  see 
Hart  vs.  West,  41  S.  W.  R.,  183. 

Description  of  Property. 

A  devise  of  my  military  claim  on  Leon  river  containing  1280 
acres  would  not  pass  265  acres  of  the  same  claim  on  the  Brazos, 
though  the  claim  on  the  Leon  river  only  contained  1015  acres. 
Slagle  vs.  Payne,  50  S.  W.  R.,  500;  Howze  vs.  Howze,  19  T.,  554; 
Lenz  vs.  Sens,  66  S.  W.  R.,  110. 

A  will  is  not  void  because  the  particular  portion  of  a  larger 
estate  is  not  named.  Byrn  vs.  Kleas,  39  S.  W.  R.,  980 ;  see  Stanley 
vs.  Samples,  2  Posey,  127. 

Fee  Passes. 

A  devise  coupled  with  precatory  words,  as  a  request  to  divide 
the  property  among  the  children  as  in  the  judgment  of  the  devisee 
she  may  think  proper,  carries  the  fee  to  the  devisee,  and  does  not 
create  a  trust.    Weller  vs.  Weller,  54  S.  W.  R.,  652. 

A  will  giving  to  the  wife  an  estate  to  possess,  use  and  dispose 
of  it  as  her  own  and  for  the  support  and  education  of  herself  and 
children,  residue  to  be  divided  as  the  law  directs,  gives  to  the  wife 
full  power  of  disposal  of  the  fee.    Davis  vs.  Kirksey,  37  S.  W.  R., 
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994;  May  vs.  San  Antonio,  83  T.,  507;  Danish  vs.  Disbrow,  51  T., 
240;  McMurray  vs.  Stanley,  69  T.,  227;  see  Weir  vs.  Smith,  62 
T.,  1 ;  Faulk  vs.  Dashiel,  62  T.,  648. 

A  will  giving  to  each  child  a  portion  of  the  estate,  remainder 
to  wife  to  control  and  use  as  she  saw  proper,  passes  the  fee  to  the 
wife  of  the  remainder.  Rev.  Stats.,  Art.  627 ;  May  vs.  San  Antonio, 
83  T.,  502. 

A  will  providing  for  the  support  and  maintenance  of  children 
with  power  in  devisee  to  dispose  of  the  estate,  and  the  residue  to 
be  divided  among  the  children,  only  passes  the  title  to  the  chil- 
dren in  what  is  not  disposed  of.  Weir  vs.  Smith,  62  T.,  1 ;  Eang 
vs.  Bock,  80  T),  156;  see  Weiss  vs.  Goodhue,  98  T.,  274,  and 
Danish  vs.  Disbrow,  51  T.,  235. 

A  devise  to  an  aflBicted  daughter  and  in  the  event  of  her  death 
it  should  go  to  the  granddaughter,  the  latter  takes  the  fee,  though 
the  daughter  died  before  the  testator.  Loving  vs.  Rainey,  36  S.  W. 
R.,  335. 

A  devise  of  a  certain  number  of  acres  in  a  tract  of  land  gives 
an  undivided  fee  simple  interest  in  the  tract.  Bym  vs.  Kleas,  39 
S.  W.  R.,  980. 

A  will  which  describes  the  principal  part  of  the  estate  as  com- 
munity and  devises  her  estate  to  the  husband  and  child  passes  the 
fee  to  one-fourth  of  the  community  to  the  child.  Sutton  vs.  Har- 
vey, 57  S.  W.  R.,  879 ;  58  S.  W.  R.,  833 ;  see  Carroll  vs.  Carroll, 
20  T.,  744;  Haley  vs.  Gatewood,  74  T.,  285;  see  Dulin  vs.  Moore, 
70  S.  W.  R.,  742,  where  the  fee  passed  to  the  children,  but  the 
trustee  had  control  during  their  lives.  See  also  105  S.  W.  R.,  896- 
910,  and  104  S.  W.  R.,  716,  where  fee  passed  by  the  request. 

A  devisee  who  releases  the  claim  for  purchase  money  on  a  tract 
of  land,  and  the  land  is  conveyed  to  him,  takes  the  fee  subject  to 
the  debts  of  the  testator.    O'Connor  vs.  Vinevard,  91  T.,  496. 

A  will  giving  land  to  testator's  wife  and  after  her  death  to  a 
child  not  yet  born.  Held,  the  child  being  bom  alive  took  the 
remainder  in  fee.    Kesterson  vs.  Bailey,  80  S.  W.  R.,  97. 

A  will  devising  property  to  "A"  but  dying  without  issue,  then 
over  to  B,  the  devise  over  would  not  take  effect  if  plaintiff  sur- 
vived testator  but  died  without  issue.  Sanatorium  vs.  Freeman, 
111  S.  W.  R.,  443. 

The  will  speaks  from  time  of  testator's  death.  (See  ^^When  Will 
Takes  Effect.") 
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Life  Estate, 

Where  a  particular  estate,  as  a  life  estate,  is  created  with  gen- 
eral powers  of  disposition,  the  power  does  not  enlarge  the  estate, 
though  the  devisee  can  pass  the  fee,  Weir  vs.  Smith,  62  T.,  1 ;  Isen- 
berry  vs.  Watkins,  92  T.,  250 ;  Eogers  vs.  Jones,  35  S.  W.  E.,  814 ; 
Davis  vs.  Kirksey,  37  S.  W.  R.,  995;  see  Livingston  vs.  Koenig, 
50  S.  W.  K.,  469 ;  Orr  vs.  O'Brien,  55  T.,  156 ;  but  where  land  is 
charged  with  a  trust,  which  can  not  be  performed  unless  a  greater 
estate  than  a  life  estate  is  in  the  trustee,  the  bequest  will  be  en- 
larged to  a  fee.    Bell  Co.  vs.  Alexander,  22  T.,  358. 

Where  the  will  bequeathed  to  the  wife  all  the  estate  to  support 
and  educate  the  children  and  to  divide  what  was  on  hand  among 
the  children  on  their  majority  or  marriage,  but  power  to  convey 
was  given,  and  at  death  wife  could  make  such  final  disposition  as 
she  saw  proper,  it  was  held  the  wife  took  only  a  life  estate.  Weir 
vs.  Smith,  62  T.,  1,  citing  Phileo  vs.  Holliday,  24  T.,  41,  55; 
Orr  vs.  O'Brien,  55  T.,  156. 

In  Brooks  vs.  Evetts,  33  T.,  732,  '^I  give  and  bequeath  to  my 
sister  T^'  and  her  heirs  during  her  natural  life,''  etc.,  comes  a  life 
estate  in  the  sister,  with  remainder  in  fee  to  heirs.  Robertson  vs. 
Garrett,  72  T.,  372.  See  Gallagher  vs.  Redmond,  64  T.,  622, 
where  it  was  held  the  devise  did  not  vest  the  fee. 

A  will  giving  to  a  testator's  wife  and  after  her  death  to  a  child 
yet  unborn  vested  the  life  estate  in  the  wife,  remainder  in  fee  to 
the  child  being  bom  alive.    Kesterson  vs.  Bailey,  80  S.  W.  R.,  97. 

A  devise  giving  the  right  to  sell  and  convey  with  remainder  over 
gives  only  a  life  estate.    Isenberry  vs.  Watkins,  92  T.,  496. 

A  bequest  of  a  life  estate  with  a  void  remainder  does  not  give 
the  fee  to  the  devisee.    Phileo  vs.  Holliday,  24  T.,  43. 

A  will  providing  for  purchase  of  land  for  son  during  life  and 
after  his  death  to  his  children  passes  only  a  life  estate.  Cochran 
vs.  Cochran,  95  S.  W.  R.,  731;  Morrison  vs.  Edins,  44  S.  W.  R., 
203. 

Where  a  will  provided  that  the  property  given  to  one  of  the  de- 
visees should,  if  he  died  without  lawful  children,  go  to  heirs  of 
another  devisee,  it  was  held  an  adopted  child  could  not  intercept 
the  devise.     Cochran  vs.  Cochran,  95  S.  W.  R.,  731. 
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Determination  of  Life  Estate. 

A  devise  to  mother  and  children  during  their  joint  lives,  if  they 
continue  to  live  on  the  land,  carried  the  life  estate  which  termi- 
nated in  wife  and  children  when  the  mother  moved  from  the  land. 
Harrison  vs.  Foote,  30  S.  W.  R.,  838.  See  98  T.,  597 ;  Eev.  Stats., 
Art.  3528,  as  to  nature  of  life  estate  that  passes  under  Rev.  Stata., 
Art.  1698. 
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CHAPTER  CXXX. 

CONSTRUCTION  OF  WILLS. 

Creation  of  Trusts  in  WUl. 

We  have  already  had  frequent  illustrations  of  trusts  created  in 
wills,  and  the  subject  is  only  specially  alluded  to  in  order  to 
state  the  rules  which  test  their  creation.  In  the  creation  of  trusts 
three  certainties  must  appear:  (1)  The  intention  to  create  and  the 
purpose  of  its  creation  must  appear.  (2)  The  property  to  which 
the  trusts  attaches  must  be  identified.  (3)  The  beneficiary  must 
be  certain.  Heidenheimer  vs.  Bauman,  84  T.,  182-183;  McMur- 
ray  vs.  Stanley,  69  T.,  235. 

•  The  language  used  must  be  imperative  and  controlling,  and  not 
a  matter  of  discretion.  Id. ;  Weller  vs.  Weller,  54  S.  W.  R.,  652 ; 
Spiers  vs.  Ligon,  59  T.,  235 ;  Dulin  vs.  Moore,  70  S.  W.  R.,  742 ; 
Mathews  vs.  Darnell,  65  S.  W.  R.,  890;  McCreary  vs.  Robinson, 
57  S.  W.  R.,  682;  Peete  vs.  Commerce  R.  R.,  70  T.,  527;  Thornton 
vs.  Zea,  55  S.  W.  R.,  798;  McClelland  vs.  McClelland,  37  S.  W. 
R.,  358. 

If  the  will  uses  precatory  words  in  creating  the  trust,  as  express- 
ing a  wish  or  desire,  it  may  be  stated  in  construing  them  that  prec- 
atory words  are  mandatory  when  not  accompanied  with  a  discre- 
tion in  the  donee,  and  discretion  is  indicated  either  when  the 
object  or  subject  is  vaguely  stated,  or  the  words  used  be  a  mere 
expression  of  hope  and  confidence.  Spiers  vs.  Ligon,  59  T.,  234; 
Colton  vs.  Colton,  127  U.  S.,  300;  136  Fed.,  758;  54  S.  W.  R., 
652;  36  S.  W.  R.,  741.  But  the  construction  depends  upon  the 
whole  context  of  the  will,  and  if  it  appears  that  the  words  used 
be  imperative  in  intention,  though  the  language  used  is  not  im- 
perative in  form,  the  trust  will  be  declared. 

Again,  in  creating  a  trust  estate  it  must  be  limited  within  a 
period  of  a  life  or  lives  in  being  and  twenty-one  years  and  nine 
months  thereafter,  165  TJ.  S.,  355,  or  it  will  be  void  for  remoteness. 
97  S.  W.  R.,  511 ;  70  S.  W.  R.,  742 ;  69  S.  W.  R.,  97,  top. 

Where  land  is  charged  with  a  trust  that  can  not  be  performed 
unless  a  greater  estate  than  one  for  life  be  taken,  the  devise  will 
be  enlarged  to  a  fee.    Buchanan  vs.  Monroe,  22  T.,  358. 
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It  often  becomes  necessary  to  determine  whether  the  language 
of  the  will  creates  a  fee  in  the  trustee,  or  whether  the  fee  passes 
to  the  beneficiaries  with  only  a  naked  power  in  the  trustee.  Dulin 
vs.  Moore,  70  S.  W.  R.,  743.  (See  "Limiting  Alienation  of  Fee 
Simple  Estate.") 

It  is  held  that  where  a  will  devises  property  to  a  trustee  to  man- 
age and  control,  and  afterwards  to  dispose  of  it  to  the  testator's 
kindred,  the  trustee  takes  an  estate  in  fee,  in  trust,  etc.,  McMur- 
ray  vs.  Stanley,  69  T.,  232 ;  Mathews  vs.  Darnell,  65  S.  W.  E.,  891 ; 
see  Connelly  vs.  Putnam,  111  S.  W.  K.,  164;  156  Fed.,  283;  105 
U.  S.,  614;  and  the  test  seems  to  be  that  whenever  the  trustee  is 
authorized  to  sell  indicates  a  purpose  to  pass  the  legal  title  to  him 
as  trustee,  and  not  a  simple  naked  power.  Dulin  vs.  Moore,  70 
S.  W.  R.,  743. 

Where  land  is  charged  with  a  trust  that  can  not  be  performed 
unless  a  greater  estate  than  one  for  life  be  taken,  the  devise  will  be 
enlarged  to  a  fee.    Buchanan  vs.  Monroe,  22  T.,  358. 

See  as  to  power  given  to  trustee  to  construe  will,  107  S.  W.  R., 

913. 

Charitable  or  Public  Trusts. 

Charitable  or  public  trusts  differ  materially  from  private  trusts 
in  construction.  Equity  favors  them  to  the  extent  that  they  will 
be  enforced,  though  the  beneficiary  be  aiL  indefinite  class  and  not 
a  definite  person  or  persons.  The  trustee  need  not  be  named,  nor 
are  they  within  the  rule  of  perpetuity.  The  object  of  the  trust 
need  not  be  clearly  stated,  and  a  court  of  equity  will  supply  in  the 
method  provided  for  carrying  them  out.  In  a  word,  the  three  cer- 
tainties necessary  to  the  creation  of  a  private  trust  do  not  apply 
to  a  public  or  charitable  trust.  Qidley  vs.  Lovenberg,  79  S.  W.  R., 
831-835;  Bell  Co.  vs.  Alexander,  22  T.,  358;  Paschal  vs.  Acklin, 
27  T.,  196;  Banner  vs.  Rolf,  94  S.  W.  R.,  1125;  1  Posey,  591; 
147  Fed.,  655;  126  Fed.,  796;  134  Fed.,  513;  91  Fed.,  951. 

Powers  Under  a  Will. 

The  powers  granted  under  a  will  and  their  exercise  has  been 
fully  illustrated  in  the  various  phases  under  which  wills  have  been 
discussed,  and  particular  reference  is  made  to  the  discussion  of 
'independent  Executors"  and  "Administration  Under  Wills^'  for 
principles  stated  and  authorities  cited. 
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Devisees. 

A  devise  is  a  gift  of  real  estate  by  will,  and  is  the  technical  and 
appropriate  term  to  pass  landed  property;  and  a  devisee  is  the 
beneficiary  of  the  amount  of  real  estate  by  will.  The  word  "devise" 
is  inapplicable  to  gifts  of  personal  property,  which  are  usually 
spoken  of  as  "bequests"  and  'legacies,"  but  the  words  "bequeath" 
and  "devise"  are  in  many  cases  treated  as  synonyms.  But  I 
think  the  rule  of  construction  may  be  fairly  stated,  that  the  use 
of  the  words  indicate  whether  it  is  realty  or  personalty  passing. 

Of  course  the  context  of  a  will  controls  what  is  intended,  and 
if  the  word  "bequeath"  should  be  used  with  reference  to  real  estate, 
it  will  be  treated  as  a  devise,  and  vice  versa;  but  so  far  as  my 
brief  discussion  of  devises  and  bequests  extends,  the  word  "devise" 
will  mean  a  gift  of  real  estate  and  "bequest"  a  gift  of  personalty. 

The  devisee  or  legatee  must  be  named  in  the  will,  and  you  can 
not  show  by  parol  who  are  devisees  or  legatees,  though  there  be 
declarations  of  the  testator  made  when  the  will  was  executed, 
Peete  vs.  Commerce  R.  R.  Co.,  70  T.,  522;  and  nothing  passes 
until  the  death  of  the  testator,  as  the  power  to  revoke  lasts  as  long 
as  life.    Hart  vs.  West,  41  S.  W.  R.,  183. 

A  devisee  takes  under  the  will,  and  a  sale  by  him  will  pass  the 
property,  whether  the  will  be  probated  or  not.  Rev.  Stats.,  Art. 
1869;  March  vs.  Huyter,  50  T.,  253;  Mills  vs.  Hernandez,  60  T., 
356;  Ryan  vs.  R.  R.  Co.,  64  T.,  239;  McDonough  vs.  Cross,  40'T., 
282;  Glover  vs.  Cort,  81  S.  W.  R.,  136;  Chubb  vs.  Johnson,  11  T., 
475;  Robertson  vs.  DuBose,  76  T.,  2;  Hummel  vs.  Del  Guco,  90 
S.  W.  R.,  339-341 ;  Hall  vs.  Haywood,  77  T.,  6 ;  and  whenever  it 
is  clear  that  the  devisee  shall  have  an  absolute  property,  a  limita- 
tion over  that  is  inconsistent  and  void.    Speir  vs.  Ligon,  59  T.,  235. 

When  Interest  Contingent 

A  devisee  must  comply  with  conditions  precedent ;  as  where  land 
is  devised  devisee  shall  move  on  it  by  a  certain  time,  failing  to 
comply  will  defeat  the  devise,  Cliett  vs.  Cliett,  1  Posey  U.  C,  407 ; 
but  it  must  appear  from  the  will  that  the  act  annexed  as  a  condi- 
tion precedes  the  vesting  of  the  estate.  Bell  Co.  vs.  Alexander, 
22  T.,  352;  Laufer  vs.  Powell,  71  S.  W.  R.,  551;  Hudgins  vs. 
Leggett,  84  T.,  207;  Dougherty  vs.  Holscheider,  88  S.  W.  R.,  1113; 
Loving  vs.  Rainey,  36  S.  W.  R.,  335. 

The  happening  of  an  event  may  be  referred  to  as  a  reason  for 
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making  the  devise,  and  in  such  case  it  would  not  be  contingent 
whether  the  event  happened  or  not;  but  if  the  will  shows  that  the 
disposition  of  the  property  is  to  be  carried  out  as  directed  if  the 
event  happens,  then  the  will  depends  on  a  contingency.  Thus  a 
devise  in  a  will  tliat  is  to  take  effect  if  the  testator  dies  during 
his  absence  on  a  contemplated  trip  is  contingent,  and  the  devise 
would  not  pass  if  the  testator  died  at  home  either  before  or  after 
he  returns  from  the  trip.  Phelps  vs.  Ashton,  30  T.,  345;  Laufer 
vs.  Powell,  71  S.  W.  R.,  599;  Hudgins  vs.  Leggett,  84  T.,  207; 
Dougherty  vs.  Holscheider,  88  S.  W.  R.,  1113.  See  Yeatman  vs. 
Haney,  79  T.,  67,  where  the  devise  was  held  absolute,  though  rest- 
ing upon  the  contingency  of  the  result  of  a  suit.  See  also  105 
S.  W.  R.,  911. 

Where  testator  devised  land  subject  to  homestead  rights,  the 
abandonment  of  the  homestead  vests  the  title.  McAllister  vs. 
Godbold,  29  S.  W.  R.,  417. 

The  contingency  may  be  of  such  a  character  as  will  not  prevent 
the  vesting  of  the  estate,  but  will  terminate  it  in  the  event  the 
contingency  happens.  In  such  case  it  will  be  a  condition  sub- 
sequent, as  where  a  life  estate  is  devised  determinable  on  the  de- 
visee marrying  a  man  with  more  than  one  child,  the  condition  being 
broken  the  estate  reverts  or  takes  such  a  direction  as  provided  by 
the  will.  Elam  vs.  Parkhill,  60  T.,  584;  Ellis  vs.  Birkhead,  71 
S.W.  R.,  31. 

Devise  Subject  to  Debts, 

The  devise  is  subject  to  the  debts  of  the  testator  when  the  per- 
sonalty is  not  sufficient  to  pay  the  debts.  Rev.  Stats.,  Art.  1869; 
Ham  vs.  Hutchins,  46  S.  W.  R.,  873;  Blinn  vs.  McDonald,  46 
S.  W.  R.,  787;  McDonough  vs.  Cross,  40  T.,  252;  Gallagher  vs. 
Redmond,  64  T.,  23 ;  Roths  vs.  Robertson,  55  S.  W.  R.,  308 ;  for 
where  there  is  sufficient  personal  property  it  is  the  duty  of  the 
executor  to  pay  the  debts  out  of  it  and  preserve  to  the  devisees 
their  interests.    Fortune  vs.  Killebrew,  70  T.,  441. 

If  the  real  estate,  however,  is  charged  with  the  payment  of  debts, 
the  devisees  should  contribute  in  proportion  to  their  interests, 
Gallagher  vs.  Redmond,  64  T.,  623,  and  where  one  devisee  dis- 
charges the  debt  he  may  call  for  contribution  from  the  others.  Id. ; 
but  the  intention  of  the  testator  must  be  considered  in  applying 
the  rule,  and  it  must  appear  that  the  testator  intended  an  equal 
distribution  of  his  estate  among  the  devisees  and  it  was  not  in- 
tended to  strip  one  for  the  benefit  of  all. 
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Where  the  estate  has  been  turned  over  to  the  devisee,  creditor 
may  sue  the  devisee  direct.    Reynolds  vs.  McFadden,  36  T.,  130. 

When  Title  to  Devisee  Fails — Repartition. 

Where  the  will  is  intended  to  make  an  equal  distribution  rather 
than  an  absolute  devise  to  the  devisees,  if  the  title  to  one  of  the 
devisees  shall  fail,  he  is  entitled  to  contribution  from  the  others. 
Gallagher  vs.  Redmond,  64  T.,  626,  To  illustrate :  If  one  of  two 
equal  devisees  is  dispossessed  by  paramount  title,  he  is  entitled  to 
a  money  contribution  of  one-half  of  the  actual  value  of  the  part 
of  which  he  was  dispossessed,  and  not  an  undivided  part  in  the 
other's  interest.  He  must  share  his  loss.  Copeland  vs.  Lake,  9 
T.  C.  A.,  39.  This  rule  applies  where  the  devise  is  demonstrative 
rather  than  specific;  that  is,  where  the  intention,  as  said  above,  is 
to  make  an  equal  division  of  the  estate  among  the  devisees. 

If  this  intention  appears,  the  mere  fact  that  the  testator  specifi- 
cally mentions  what  each  is  to  receive  docs  not  change  the  devise 
from  a  demonstrative  or  general  devise  to  a  specific  and  absolute 
devise  vesting  the  property  in  the  thing  devised  without  reference 
to  the  interest  received  by  other  devisees.  Lake  vs.  Copeland,  82 
T.,  467;  87  T.,  263.  This  construction  of  the  court,  though  some- 
what inconsistent  with  the  English  rule  where  the  devises  are  of 
specific  tracts  of  lands,  has  become  a  fixed  rule  in  Texas. 

The  rule,  then,  clearly  indicates  that  the  courts  do  not  favor 
specific  devises  vesting  the  property  without  reference  to  equality 
in  case  of  failure  of  title  in  other  devisees  or  legatees;  but  in  case 
of  doubt  will  hold  the  devise  general  or  demonstrative,  and  force 
equality  in  case  of  failure  of  title  in  one  or  more  devisees. 

I  will  here  call  your  attention  to  Articles  5343  and  5344,  stating 
the  rule  of  repartition  where  a  posthumous  child  is  born,  or  a  child 
born  after  the  will  has  been  executed,  and  where  it  is  provided 
that  the  child  so  bora  shall  be  entitled  to  so  much  of  the  father's 
estate  as  it  would  have  been  entitled  to  if  the  father  had  died 
intestate,  towards  which  portion  the  devisees  and  legatees  shall 
contribute  proportionally  out  of  the  parts  devised  and  bequeathed 
to  them  by  the  will.    Morgan  vs.  Davenport,  60  T.,  230. 

Lapsed  Devises. 

By  Article  5347  where  a  testator  devises  or  bequeaths  an  estate, 
or  interest  of  anv  kind,  bv  will  to  a  child  or  other  descendant  of 
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such  testator,  and  the  devisee  named  dies  before  the  testator,  leav- 
ing children  or  descendants  surviving,  and  who  survive  the  testator, 
such  devise  or  legacy  shall  not  lapse  by  reason  of  the  death  of  the 
devisee  or  legatee  before  the  testator,  but  the  estate  or  interest  thus 
devised  shall  vest  in  the  children  or  descendants  of  the  devisee^ 
(This  is  a  copy  of  the  1  Victoria,  Chap.  26,  Sec.  33.) 

It  will  be  seen  that  this  article  only  protects  the  children  and 
lineal  descendants  of  the  devisee,  and  not  where  collateral  kindred 
or  others  not  lineal  descendants  would  be  the  heirs  of  the  devisee 
dying  before  the  testator.  Watkins  vs.  Blount,  94  S.  VV.  R.,  1116. 
In  such  cases  the  common  law  rule  applies  and  the  legacy  falls  into 
the  residue. 

So  the  rule  mav  be  stated,  that  the  heirs  of  the  named  devisee 
must  fall  within  the  statute,  or  the  devise  lapses.  Id.;  liCe  vs. 
McFarland,  46  S.  W.  R.,  282 ;  see  Moore  vs.  Bryant,  31  S.  W.  R., 
224;  Lenz  vs.  Sens,  66  S.  W.  R.,  110;  Hudgins  vs.  Leggett,  84  T.^ 
212;  Robertson  vs.  Garrett,  72  T.,  374;  Harrison  vs.  Foote,  30 
S.  W.  R.,  838;  House  of  Mercy  vs.  Davidson,  39  S.  W.  R.,  924; 
101  Fed.,  389. 

A  lapsed  devise  goes  to  the  residuary  legatee  unless  the  will  gives^ 
it  a  different  direction.  Moss  vs.  Helsley,  60  T.,  437;  Lenz  vs. 
Sens,  ^^  S.  W.  R.,  110;  see  Kearney  vs.  Nicholson,  67  S.  W.  R., 
361. 

The  lapse  of  a  devise  charged  with  a  specific  legacy  does  not  lapse 
the  legacy.    Gilroy  vs.  Richards,  63  S.  W.  R.,  667-668. 

Bona  Fide  Purchaser  From  Devisee, 

A  devisee  may  convey  Interest.  Gallagher  vs.  Redmond,  64  T.^ 
626. 

A  bona  fide  purchaser  from  a  devisee  under  a  will  takes  title,, 
though  the  will  is  subsequently  annulled  as  a  forgery.  Steele  ve. 
Renn,  50  T.,  481.  In  this  case  the  will  had  been  probated;  its 
probate  was  a  proceeding  in  rem,  fixing  the  status  of  the  property 
upon  which  innocent  purchasers  had  a  right  to  rely,  because  it  wa» 
binding  on  the  estate  and  the  world  until  set  aside.  Id.;  Orr  vs. 
O'Brien,  55  T.,  156;  Davis  vs.  Gaines,  104  U.  S.,  396. 

Agreement  to  Distribute  Estate, 

Devisees  may  agree  to  distribute  estate  as  heirs  at  law.  String- 
fellow  vs.  Early,  15  T.  C.  A.,  601 ;  40  S.  W.  R.,  871;  see  Johnson 
vs.  Short,  94  S.  W.  R.,  1082. 
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CHAPTEK  CXXXI. 

CONSTBUCTION  OF  WILLS. 

Legatees. 

A  legacy  is  ordinarily  a  gift  of  personal  property  by  will,  and 
commonly  applied  to  money  or  chattels,  whether  to  be  directly 
given  or  set  aside  for  support  and  maintenance  of  the  beneficiary. 
There  are  all  kinds  of  legacies  from  absolute,  where  the  interest 
rests  at  once  without  condition,  to  conditional,  where  their  exist- 
ence depends  upon  a  precedent  or  subsequent  condition. 

A  residuary  legacy  is  a  bequest  of  all  the  testator's  personal 
estate,  not  otherwise  disposed  of  by  will,  and  is  general  in  its 
nature. 

A  specific  legacy  is  a  bequest  of  specified  part  of  the  testator^s 
personal  estate,  thus  setting  it  apart  and  distinguishing  the  part 
from  other  personal  estate  of  the  same  kind,  Moss  vs.  Helsley,  60 
T.,  426,  and  it  must  appear  that  the  legatee  was  to  take  the  specific 
thing  and  nothing  else. 

Interest  of  Legatee. 

The  interest  of  a  legatee  depends,  of  course,  oji  the  nature  of 
the  legacy,  and  in  general,  like  the  interest  of  a  creditor,  can  only 
be  asserted  through  the  legal  representatives  of  the  testator,  Ikioore 
vs.  Moore,  2  T.,  400;  but  a  legatee  is  not,  strictly  speaking,  a 
creditor.     Cairns  vs.  Smith,  49  S.  W.  R.,  733. 

Where  the  estate  is  solvent,  and  the  will  probated,  he  becomes 
interested  in  the  estate  and  falls  within  the  meaning  of  the  stat- 
utes permitting  parties  in  interest  to  act,  Hummel  vs.  Del  Greco, 
90  S.  W.  R.,  341,  as  in  Article  1896  permitting  a  party  in  interest 
to  withdraw  the  estate  from  administration  by  filing  bond,  etc. 

A  creditor  has  a  higher  claim  than  a  legatee,  for  where  there  is  a 
deficiency  of  assets  general  legacies  must  supply  the  deficiency. 
Moss  vs.  Helsley,  60  T.,  426,  and  if  not  sufficient  then  special 
legacies  may  be  taken.  Rev.  Stats.,  Art.  1869;  Kaufman  vs. 
Wooters,  79  T.,  205.  (See  "Rights  of  Creditors  vs.  Legatees.*') 
See  McNeil  vs.  Masterson,  79  T.,  671,  where  a  specific  legacy  took 
preference  over  other  gifts  held  to  be  residuary. 
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An  excessive  bequest  is  good  for  the  amount  of  the  disposable 
portion.  Parker  vs.  Parker,  10  T.,  93-95;  Charle  vs.  SaflEord,  13 
T.,  107. 

A  demonstrative  legacy  is  a  bequest  of  a  sum  of  money  payable 
out  of  a  particular  fund  or  thing;  it  has  reference  to  a  particular 
fund  as  its  source.  It  differs,  however,  from  a  specific  legacy,  in 
that  it  is  general  in  its  nature  and  where  the  fund  from  which  it 
is  to  be  paid  fails,  it  may  be  taken  from  the  estate  generally,  not 
otlierwise  appropriated.  See  Lake  vs.  Copeland,  17  S.  W.  R., 
787-788. 

A  general  legacy  is  payable  out  of.the  general  assets  of  the  estate, 
and  if  these  are  sufficient  for  all  the  purposes  of  the  estate  it  must 
be  satisfied,  otherwise  not,  but  must  abate  in  proportion  to  the 
deficiency  of  assets.  A  general  legacy  is  usually  an  amount  of 
monev. 

When  a  Charge  Upon  Real  Estate. 

A  legacy  is  not  primarily  a  charge  on  real  estate,  unless  the  in- 
tention of  the  testator  is  clear,  it  certainly  can  not  be  done  when 
by  the  will  the  real  estate  has  been  specially  devised,  and  its  final 
disposition  provided  for.  Arnold  vs.  Dean,  61  T.,  253-254;  Mor- 
lein  vs.  Huyer,  97  S.  W.  K.,  1041 ;  Cairns  vs.  Smith,  49  S.  W.  R., 
732-733.  This  last  case  was  reversed  and  it  was  decided  that 
where  the  personal  property  has  been  used  to  pay  debts,  thereby 
not  leaving  a  sufficient  fund  to  pay  the  legacies,  then  the  legatees 
will  be  subrogated  to  the  rights  of  creditors  and  may  subject  the 
land  not  specially  devised  by  the  testator  to  the  payment  of  legacies 
in  preference  to  its  descending  to  the  heir.  Smith  vs.  Caims, 
92  T.,  667-670. 

A  power  to  sell  to  pay  legacies  is  as  full  and  effective  as  a  power 
to  sell  to  pay  debts.    Thompson  vs.  Shackleford,  6  T.  C.  A.,  121. 

A  will  providing  that  after  debts  paid  and  a  certain  sum  for  a 
monument,  the  homestead  shall  be  given  to  his  only  heir .  and 
twenty  thousand  dollars,  aiid  then  follows  several  legacies,  but  the 
executor  is  empowered  to  sell  his  real  estate  to  pay  his  debts  except 
the  homestead,'  charges  the  legacies  on  the  real  estate  except  the 
homestead  as  well  as  the  personalty.  Smith  vs.  Caims,  51  S.  W. 
R.,  498. 

Where  special  legacies  can  not  be  supplies  from  designated  fund, 
the  legatee  can  not  be  compensated  out  of  other  effects:  Moss  vs. 
Helsley,  60  T.,  433;  see  Morlein  vs.  Huyer,  97  S.  W.  R.,  1040. 


LEGATEES  IN    WILLS.  565 

Where  a  specific  legacy  is  payable  out  of  general  assets  it  takes 
precedence  over  other  residuary  gifts.  McNeil  vs.  Masterson,  79 
T.,  674. 

Annuities, 

An  annuity  is  ordinarily  a  fixed  sum  payable  periodically  out 
of  an  estate,  or  a  charge  upon  the  person  of  the  grantor ;  it  may  be 
subject  to  such  deviation  as  may  be  fixed  by  the  grantor,  or  must 
be  determined  by  the  intention  as  shown  by  the  will. 

A  husband  bequeathed  to  his  wife  a  yearly  income  out  of  the 
estate.  It  was  held  only  a  charge  upon  the  estate  during  admin- 
istration. Cleveland  vs.  Cleveland,  35  S.  W.  R.,  145,  reversing 
30  S.  W.  R.,  825;  Kominskey  vs.  Ellis,  65  S.  W.  R.,  1108.  Where 
no  time  is  mentioned  limiting  the  payment  it  begins  from  death. 
30  S.  W.  R.,  825. 

While  an  annuity  comprehends  a  legacy,  yet  there  may  be  a 
distinction  as  shown  by  the  language  of  the  will.  Thus,  an  an- 
nuity of  ^ve  hundred  dollars  for  ten  years  is  not  a  legacy  of  ^\e 
thousand  dollars,  as  death  mav  end  the  annuitv. 

It  may  be  a  charge  on  specific  real  estate,  and  in  such  case  it 
becomes  an  encumbrance  and  follows  the  land. 

If  given  without  any  specific  direction  it  is  payable  primarily 
out  of  the  personal  estate,  and  if  given  out  of  a  specific  fund  such 
fund  will  be  the  primary  source,  but  should  the  fund  fail  then  it 
must  be  determined  from  the  will  whether  the  intention  was  to 
give  the  annuity  under  all  circumstances,  in  which  case  the  annuity 
will  not  fail  and  the  balance  of  the  estate  will  be  liable,  if  not 
necessary  to  the  demands  of  creditors.     (See  "Tjegacies.^') 

A  specific  legacy  and  a  specific  annuity  abate  at  the  same  time 
unless  will  otherwise. 

It  seems  to  be  the  doctrine  of  books  also  that  where  a  fund  is 
set  apart  sufficient  to  produce  an  annuity,  the  annuitant  may  de- 
mand the  capital  sum  instead  of  investing  it  to  produce  the  an- 
nuity; but  this  is  dependent  upon  the  annuity  being  an  absolute 
gift  to  the  annuitant,  and  not  to  return  to  residuary  estate,  or 
remainder  to  some  other  person. 

The  courts  conflict  as  to  whether  interest  is  allowable  on  delaved 
payments,  but  the  granting  of  interest  is  within  the  discretion  of 
the  courts,  dependent  on  the  cause  of  delay. 
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Lapsed  Legacies. 

Article  6347  applies  to  lapsed  legacies  as  well  as  lapsed  devises, 
and  the  construction  applied  to  one  applies  to  the  other.  A  lapsed 
legacy  goes  to  the  residuary  legatees  unless  otherwise  directed  in 
the  will.  Lenz  vs.  Sens,  66  S.  W.  R.,  110.  A  devise  of  real  estate 
charged  with  a  legacy,  the  legacy  does  not  lapse  though  the  devise 
has  lapsed.    Gilroy  vs.  Richards,  63  S.  W.  R.,  666. 

An  admission  by  a  legatee  that  the  will  is  a  forgery  will  estop 
his  heirs  from  claiming  it.     Renn  vs.  Samos,  33  T.,  767. 

A  bequest  to  one  dead  is  void.    Moss  vs.  Helsley,  60  T.,  436. 

Rights  of  Creditors  vs.  Legatees, 

We  have  seen  that  a  creditor  has  a  higher  claim  on  the  estate 
than  a  legatee.  By  Article  2002  creditors  may  require  legatees  to 
give  bond  for  the  payment  of  debts  where  the  estate  is  being  ad- 
ministered by  an  independent  executor,  and  any  creditor  may  sue 
on  the  obligation.  Rev.  Stats.,  Art.  2005;  Kaufman  vs.  Wooters, 
79  T.,  211 ;  see  Blinn  vs.  McDonald,  92  T.,  612;  95  S.  W.  R.,  762. 

Creditors  are  entitled  to  be  paid  in  full  out  of  all  assets  subject 
by  law  to  debts,  which  in  Texas  means  all  real  and  personal  estate, 
not  the  homestead  or  exempted  by  law,  and  this  preference  is  en- 
forced as  against  heirs,  devisees  and  legatees. 

1.  The  courts,  notwithstanding  the  fact  that  real  and  personal 
estate  are  equally  liable  to  the  payment  of  debts,  yet  where  there 
are  no  contrary-  directions  in  the  will,  look  to  the  personal  estate 
as  the  primary  fund  to  pay  debts  and  legacies.  Morlein  vs.  Huyer, 
97  S.  W.  R.,  1042;  same  case,  94  S.  W.  R.,  446;  Arnold  vs.  Dean, 
61  T.,  249;  Minter  vs.  Burnett,  90  T.,  248;  Cairns  vs.  Smith,  49 
S.  W.  R.,  732;  92  T.,  667. 

2.  Property  undisposed  of  by  will  is  primarily  liable  in  prefer- 
ence to  that  which  is  expressly  bequeathed  or  devised;  that  is, 
])roperty  passing  under  the  residuary  clause. 

3.  Real  estate  especially  devised  to  pay  debts. 

4.  Real  estate  descending  to  the  heir. 

5.  Real  estate  and  personal  property  specially  bequeathed 
charged  with  the  payment  of  debts. 

This  order  being  pursued,  and  there  being  a  deficiency  of  assets, 
the  property  and  funds  to  meet  general  pecuniary  legacies  must 
be  taken,  all  property  of  this  class  contributing  ratably.     This 
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being  insufficient,  then  specific  devises  and  bequests  can  be  sub- 
jected to  the  debts,  nil  contributing  ratably  to  the  necessities  of 
creditors.  Elam  vs.  Parkhill,  60  T.,  581 ;  Moss  vs.  Helsley,  60  T., 
426;  Gallagher  vs.  Bedmond,  64  T.,  622;  see  3rd  Pomeroy,  Sec. 
1135,  note  2. 

Abatement  of  Legacies  for  the  Benefit  of  Creditors, 

Having  stated  the  order  of  the  disposition  of  the  property  of  the 
estate  to  satisfy  creditors  before  subjecting  devises  and  legacies 
under  the  will,  let  us  briefly  look  into  tlie  rule  governing  the  abate- 
ment or  substraction  from  these  devises  and  legacies  to  meet  the 
debts : 

1.  Specific  legacies  and  devises  constitute  a  preferred  class,  and 
the  funds  representing  the  demonstrative  and  general  legacies  must 
be  exhausted  first,  and  if  necessary  to  resort  to  them  all  specific 
legacies  and  devises  abate  pro  rata.  Moss  vs.  Helsley,  60  T.,  426 ; 
see  Kaufman  vs.  Wooters,  79  T.,  205. 

2.  A  demonstrative  legacy,  where  the  particular  fund  out  of 
which  it  is  to  come  is  in  existence  when  testator  dies,  is  considered 
a  specific  legacy  and  only  abates  with  specific  legacies. and  as  such; 
but  if  the  fund  is  not  in  existence  when  the  testator  dies,  it  will 
be  considered  a  general  legacy  and  abate  with  general  legacies. 
3rd  Pomeroy,  Sec.  1138. 

3.  A  general  legacy  among  legacies  is  last  in  order  of  preference 
and  is  liable  to  be  reduced  to  the  point  of  obliteration  to  meet  the 
debts  but  all  must  contribute  ratably  unless  there  is  some  clause 
of  the  will  requiring  a  general  legacy  to  be  paid  at  all  events. 
This  gives  a  preference  and  it  will  not  abate  with  others,  and  must 
be  paid,  if  possible,  though  all  other  general  legacies  have  to  be 
exhausted  to  satisfy  the  debts. 

That  the  legacy  is  to  near  relatives  does  not  exempt  it  from 
abatement,  unless  a  preference  is  given  in  the  will,  or  the  statutes 
provide  otherwise.  Courts  of  equity  lean  in  favor  of  widow  or 
child,  but  not  where  donees  are  volunteers  or  strangers. 

In  abating  legacies  to  meet  preference  claims,  courts  of  equity 
have  recognized  an  exception  where  the  legacy  is  based  on  a  val- 
uable consideration,  as  where  a  legacy  is  left  a  wife  in  lieu  of  some 
right  or  interest  of  the  donee  that  has  been  appropriated  by  the 
testator,  or  where  the  donee  is  a  creditor  and  the  legacy  is  intended 
to  satisfy  the  debt;  in  such  case  the  legacy  has  priority  and  does 
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not  abate  with  legacies  of  the  same  class.  (See  "Creditors  vs. 
Legatees.'') 

Creditors  may  sue  the  devisee  or  legatee  direct  where  the  estate 
has  been  turned  over  to  them.  Reynolds  vs.  McFadden.  36  T., 
129;  Rev.  Stats.,  Art.  1869.     (See  "Devise  Subject  to  Debts.") 

Where  a  devisee  or  legatee  discharges  a  debt  for  which  other 
devisees  or  legatees  are  ratably  responsible,  then  the  doctrine  of 
contribution  applies.  Gallagher  vs.  Redmond,  64  T.,  126;  see 
Copeland  vs.  Lake,  28  S.  W.  R.,  105,  and  82  T.,  468;  87  T.,  263. 

Rights  of  Legatee. 

A  legatee  need  not  present  his  claim  for  approval,  Rev.  Stats., 
Art.  2088;  the  interest  vests  by  will.     Rev.  Stats.,  Art.  1869. 

Legatees  may  sue  for  their  interests  if  there  are  no  debts  or  no 
necessity  for  administration.  Laas  vs.  Seidel,  6G  S.  W.  R.,  872; 
McNeil  vs.  Masterson,  79  T.,  673 ;  Hakins  vs.  Forrest,  1  U.  C,  167. 

Where  the  assets  are  sufficient  it  is  no  defense  bv  an  executor  to 
say  he  had  distributed  the  estate.  Stephenson  vs.  McFadden,  42 
T.,  323. 

A  legatee  made  a  beneficiary  by  will  of  a  policy  of  life  insurance 
may  recover  though  he  had  no  insurable  interest  in  the  life  of  the 
testator.    Fletcher  vs.  Williams,  66  S.  W.  R.,  860. 

A  corporation  may  take  a  legacy  though  its  name  be  changed 
when  testator  died.     76  T.,  521. 

Where  a  devisee  of  a  life  estate  has  the  power  of  disposal,  it  can 
not  be  exercised  to  defraud  a  residuary  legatee.  Gibbony  vs.  Hutche- 
son,  50  S.  W.  R.,  648 ;  see  Thomson  vs.  Shackleford,  24  S.  W.  R., 
981;  46  S.  W.  R.,  281. 

Where  the  legacy  is  maintenance  out  of  estate  it  means  a  reason- 
able support,  and  if  the  legatee  had  been  supported  by  the  testator 
prior  to  his  death  it  would  be  presumed  he  intended  a  support  in 
a  manner  in  which  the  legatee  had  been  previously  maintained. 
McCreary  vs.  Robinson,  59  S.  W.  R.,  536 ;  49  S.  W.  R.,  933 ;  Lynn 
vs.  Busby,  46  T.,  602. 

As  to  legatees  or  devisees  suing  trustees,  see  McCreary  vs.  Rob- 
inson, 49  S.  W.  R.,  933;  Thomson  vs.  Shackleford,  24  S.  W.  R., 
980;  Hudgins  vs.  Leggett,  84  T.,  211;  Laas  vs.  Seidel,  66  S.  W. 
R.,  872. 

As  to  jurisdiction  and  venue,  see  Morton  vs.  Morris,  66  S.  W. 
R.,  559. 
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Limitation  to  Suit  for  Legacy, 

The  proceedings  should  be  speedily  brought,  Tunnen  vs.  Mebane, 
10  T.,  256,  and  ignorance  of  the  bequest  in  the  absence  of  fraud  is 
no  excuse.    Id. 

Cumulative  Legacies, 

Sometimes  two  legacies  to  the  same  person  are  provided  for  in 
the  will,  and  the  question  arises  whether  the  legatee  is  entitled  to 
both  or  one.  This,  like  any  other  provision  to  be  construed,  must 
rest  upon  the  intention  of  the  testator  from  the  whole  context  of 
the  will.  Of  course,  if  the  same  specific  thing  bequeathed  twice, 
or  in  a  will  and  codicil,  it  would  be  only  one  legacy;  or  where 
there  are  two  legacies  equal  in  amount  in  quantity  of  the  same 
thing  the  natural  inference  would  be  that  only  one  legacy  was  in- 
tended and  one  is  a  mere  repetition,  but  where  unequal  amounts 
of  the  same  thing  is  bequeathed,  it  ordinarily  would  not  merge 
into  one  legacy. 

Legacy  to  Creditors. 

One  being  indebted  to  another  in  a  sum  of  money,  and  the 
debtor  by  his  will  gives  a  sum  of  money  equal  to  the  debt  or  greater 
than  the  debt,  and  does  not  mention  the  debt  in  his  .will,  equity 
will  not  allow  both  the  legacy  and  the  debt,  but  will  regard  it  as 
a  satisfaction  of  the  debt,  unless  clearly  a  contrary  intention  is 
shown.  The  testator  must  be  considered  just  before  he  is  gen- 
erous.  If,  however,  the  testator  gives  the  legacy  and  directs  all  . 
of  his  debts  to  be  paid,  this  rule  would  not  apply  unless  it  is  clearly 
shown  that  the  testator  intended  the  legacy  to  i)ay  the  debt.  Where 
the  legacy  is  less  than  the  debt,  then  there  is  no  inference  that  the 
legacy  was  intended  to  pay  the  debt. 

The  cases  show  that  courts  of  equity  lean  against  the  presump- 
tion of  satisfaction.  Thus  a  difference  in  tlie  time  of  payment  of 
the  debt  and  legacy,  or  where  the  debt  is  contracted  after  the  will 
is  executed,  or  the  legacy  is  contingent  or  uncertain,  or  where  a 
particular  motive  is  assigned  to  the  gift,  or  where  the  debt  is  a 
negotiable  security  or  an  open  and  running  account,  all  of  these  cir- 
cumstances rebut  the  rule  of  satisfaction.  See  Maupin  vs.  Maupin, 
62  S.  W.  R.,  1112. 

Legacy  to  Debtors. 

Where  a  testator  leaves  a  legacy  to  one  indebted  to  him.  there  is 
no  inference  that  the  debt  is  released  unless  some  evidence  mani- 
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fests  the  intention,  especially  where  the  legacy  is  less  than  the  debt. 
Where  the  legacy  is  equal  or  greater  the  presumption  is  that  means 
have  been  furnished  to  pay  the  debt.  Oxsheer  vs.  Nave,  90  T., 
573-574;  Powers  vs.  Morrison,  88  T.,  133;  Wilson  vs.  Smith,  117 
Fed.,  708-709 ;  Fisher  vs.  Kiethley,  43  S.  W.  R.,  651 . 

Estoppel  of  Legatees, 

One  can  not  take  under  a  will  and  hold  adversely  to  it.  Paschal 
vs.  Acklin,  27  T.,  195;  Smith  vs.  Butler,  85  T.,  130.  Admission 
by  legatee  that  will  was  procured  by  fraud  estops  his  heirs  after 
death  from  claiming  the  legacy.  Renn  vs.  Samos,  33  T.,  767. 
See  Pryor  vs.  Pendleton,  47  S.  W.  R.,  706,  held  not  estopped. 

Contract  to  Make  One  an  Heir  or  Devisee. 

There  can  be  no  specific  i)erformance  of  a  contract  to  adopt  one 
as  heir  of  another.  The  right  of  inheritance  by  adoption  arises 
from  the  act  of  the  law,  Rev.  Stats.,  Art.  2,  and  to  ^x  the  right 
the  statute  must  be  pursued,  Taylor  vs.  Deseve,  81  T.,  246;  Con- 
rad vs.  Herring,  83  S.  W.  R.,  427;  McColpin  vs.  McColpin,  77 
S.  W.  R.,  238;  132  Fed.,  364;  and  it  can  not  rest  upon  contract.  Id. 

So  adoption  will  not  support  a  claim  beyond  statutory  provisions, 
and  testator  may  disinherit  in  the  absence  of  an  agreement  to  leave 
property  to  the  child  in  consideration  of  tlie  consent  for  adoption. 

The  distinction  between  an  agreement  to  adopt  and  an  agree- 
ment to  leave  property  to  one  upon  death  resting  upon  a  valid  con- 
sideration is  very  plain.  While  the  former  can  not  be  enforced, 
the  latter  may  be  if  not  in  contravention  of  a  statute.  Jordan  vs. 
Abney,  78  S.  W.  R.,  489-490 ;  West  vs.  Clark,  79  S.  W.  R.,  797. 

It  would  be  in  contravention  of  the  statute  of  frauds  to  enforce 
an  oral  agreement  to  convey  lands  by  will,  or  that  one  should  have 
certain  lands  at  owner's  death,  and  where  the  statute  is  set  up 
such  lands  can  not  be  recovered ;  however,  the  plaintiff  may  recover 
on  quantum  meruit  for  services  performed  which  were  the  basis  of 
the  promise.  Moore  vs.  Bryant,  31  S.  W.  R.,  323;  Raycroft  vs. 
Johnson,  93  S.  W.  R.,  237;  Von  Carlowitz  vs.  Bernstein,  66  S.  W. 
R.,  464;  Clark  vs.  West,  72  S.  W.  R.,  100,  and  73  S.  W.  R.,  797. 

A  devise  to  a  son  and  in  the  event  he  has  no  lawful  heirs  then  to 
the  children  of  another  devisee,  an  adopted  child,  does  not  inter- 
cept property.     Cochran  vs.  Cochran,  95  S.  W.  R.,  731. 

As  to  proof  of  adoption,  see  Moore  vs.  Bryant,  31  S.  W.  R.,  223, 
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citing  Bounds  vs.  Settle,  75  T.,  321,  and  Crain  vs.  Huntington, 
81  T.,  615. 

Right  to  Partiiion  and  Distribution. 

Any  devisee  or  legatee  may  obtain  from  the  county  judge  an 
order  to  the  executor  or  administrator  with  the  will  annexed  to 
deliver  to  him  the  property  devised  or  bequeathed  if  it  appears 
that  there  is  sufficient  property  left  in  the  hands  of  the  executor 
or  administrator  to  pay  the  debts.  When  the  application  is  made, 
the  representative  of  the  estate  and  all  other  devisees  and  legatees, 
as  well  as  to  the  heirs,  if  any  of  the  estate  is  coming  to  them,  must 
])c  cited  to  appear  and  show  cause  why  the  order  should  not  be 
granted.    Rev.  Stats.,  Arts.  2010  and  2205. 

By  Article  2019  any  devisee  or  legatee  may  withdraw  the  estate 
from  administration  by  giving  bond  under  Article  2018,  or  by 
Article  2020  may  on  application  cause  a  partition  and  distribution 
of  the  estate  to  be  made.    Rev.  Stats.,  Art.  5350. 
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CHAPTER  CXXXII. 

TESTAMENTABY  DEEDS. 

It  becomes  often  necessary  to  determine  whether  an  instrument 
disposing  of  property  is  a  deed,  taking  effect  in  presenti,  when  it 
can  not  be  revoked;  or  whether  testamentary,  taking  effect  only 
after  the  death  of  the  maker  when  it  can  be  revoked  bv  him  while 
living.  The  issue  is  often  raised  by  contest  when  submitted  for 
probate,  and  when  conflicts  in  title  arise  under  two  instnmients, 
and  it  is  claimed  the  last  in  date  revokes  the  prior  instrument  be- 
cause the  first  was  only  testamentary  and  could  not  take  effect 
until  after  death. 

Now,  in  construing  a  deed  claimed  to  be  testamentary,  it  is  im- 
material what  the  maker  calls  it.  The  question  is,  what  is  the 
legal  effect  of  the  words  "not  to  take  effect  until  after  death,"  or 
words  of  similar  import. 

While  one  may  make  by  deed  an  estate  to  begin  in  futuro.  Rev. 
Stats.,  Art.  632,  yet  in  construing  these  instruments,  if  the  estate 
is  not  vested  in  presenti,  it  will  be  declared  a  will  and,  therefore, 
when  the  issued  is  raised  we  must  discover  from  the  whole  context 
whether  the  estate  has  passed  or  is  only  to  take  effect  on  death. 
Roots  vs.  Robertson,  93  T.,  373;  McLain  vs.  Garrison,  89  S.  W. 
R.,  284. 

In  McLain  vs.  Garrison,  88  S.  W.  R,,  484,  and  89  8.  W.  R.,  284, 
the  instrument  was  in  form  a  deed,  but  concluded  with  the  follow- 
ing words:  "It  is  expressly  understood  that  this  conveyance  is 
not  to  take  effect  until  after  my  death  when  the  title  shall  vest 
immediately  in  my  said  children."  This  instrument  was  declared 
a  deed,  the  court  concluding  from  the  manner  of  its  execution 
before  a  notary  public,  and  its  form  of  a  perfect  fee  simple  deed 
excluding  the  concluding  words  of  the  grantor,  that  it  was  intended 
to  pass  the  title  at  once,  and  only  to  retain  for  himself  the  pos- 
session and  use  during  life. 

An  instrument  providing  that  wife  surviving  she  shall  receive 
net  income  of  property  during  her  life  may  be  probated  as  a  will. 
Lindeman  vs.  Dubossy,  107  S.  W.  R.,  111. 

In  Chrisman  vs.  Wyatt,  26  S.  W.  R.,  759,  the  instrument  recited 
love  and  affection  as  the  consideration  with  all  the  usual  parts  of  a 
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deed,  but  contained  the  words,  "but  at  my  death  this  property 
belongs/'  etc.,  to  the  grantee.  Held,  a  deed  in  presenti  reserving 
a  life  estate. 

So  an  instrument  with  a  covenant  that  the  grantor  shall  remain 
in  possession  and  enjoy  the  rents,  etc.,  during  his  natural  life  is 
held  to  be  a  deed  and  not  a  will.  Carpenter  vs.  Hannig,  34  S.  W. 
R.,  774. 

In  Epper^n  vs.  Mills,  19  T.,  69,  whether  a  deed  reserving  a  life 
estate  in  the  grantor  was  subject  to  revocation  was  suggested  as 
a  quere. 

In  Carlton  vs.  Cameron,  54  T.,  74,  after  conveying  real  and  per- 
sonal property  by  deed,  it  concludes  the  said  Abner  Lee  holds  in 
reserve  the  within  named  estates,  both  real  and  personal,  during 
the  natural  life  of  the  said  Abner  Lee.  This  instrument  was  held 
testamentary,  citing  Epperson  vs.  Mills,  and  Ferguson  vs.  Fergu- 
son, 27  T.,  344.    See  Millican  vs.  Millican,  24  T.,  442. 

In  McLain  vs.  Garrison,  88  S.  W.  E.,  486-487,  great  stress  is 
laid  upon  the  manner  of  the  execution  of  the  instrument,  quoting 
Article  5335  requiring  that  a  will  must  be  attested  by  two  witnesses, 
if  not  wholly  written  by  the  testator,  in  order  to  admit  it  to  pro- 
bate. The  instrument  in  question  was  acknowledged  before  a 
notary  and  not  witnessed,  and  could  not  be  probated  as  a  will;  so 
the  rule  was  invoked  that  a  construction  that  will  give  eifect  to  the 
instrument  will  be  given  as  the  grantor  intended  that  it  was  to 
have  effect.    Id.,  489. 

In  Freeman  vs.  Jones,  94  S.  \V.  B.,  1072,  the  instrument  con- 
veyed property,  but  reserved  rights  in  the  grantor  during  his  life. 
It  was  held  a  deed,  citing  Jenkins  vs.  Adcock,  27  S.  W.  R.,  21; 
Martin  vs.  Farris,  55  S.  W.  R.,  601 ;  Chrisman  vs.  Wyatt,  26  S.  W. 
R.,  759;  Lockridgc  vs.  McCommon,  38  S.  W.  R.,  33;  Bombarger 
vs.  Morrow,  61  T.,  418.  See  Hart  vs.  Rush,  46  T.,  556;  Blackmon 
vs.  Schierman,  51  S.  W.  R.,  886;  McClendon  vs.  Brocket,  73  S.  W. 
R.,  854;  Veal  vs.  Fortson,  57  T.,  488. 

In  Rogers  vs.  Kennard,  54  T.,  30,  it  is  held  that  if  the  instru- 
ment is  of  doubtful  construction,  and  the  court  can  not  as  a  mat- 
ter of  law  declare  its  legal  eifect,  it  should  be  left  to  the  jury  as  a 
matter  of  fact.  Hannig  vs.  Haney,  24  S.  W.  R.,  695;  Ferguson 
vs.  Ferguson,  27  T.,  342. 

In  De  Bajligethy  vs.  Johnson,  56  S.  W.  R.,  95,  the  instrument 
was  drawn  up  in  the  form  of  a  deed,  but  expressly  declared  that  it 
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was  not  to  take  effect  until  after  the  death  of  the  maker.  The  court 
disregarded  the  form  and  language,  and  with  the  assistance  of 
parol  evidence,  declared  it  a  will,  citing  54  T.,  77;  17  T.,  81.  See 
Hannig  vs.  Haney,  24  S.  W.  K.,  695;  Ferguson  vs.  Ferguson,  27 
T.y  342.  In  the  last  case  it  is  said,  if  a  will  discloses  an  intention 
that  the  disposition  of  the  property  is  to  take  effect  after  deatli  it 
is  a  will  and  revocable. 

8o  in  Williams  vs.  Claunch,  97  S.  W.  K.,  Ill,  an  instrument 
evidencing  an  intention  to  will  certain  property  after  death  to  her 
son,  in  consideration  of  his  performance  of  certain  agreements, 
passes  no  present  interest  and  can  be  revoked.  Naugher  vs.  Pat- 
terson, 28  S.  W.  R.,  582. 

An  instrument  filled  out  on  a  printed  form  of  deed  conveying 
homestead  to  son,  conditioned  "if  not  sold  before  death,"  is  testa- 
mentary, and  may  be  revoked  by  sale.  Wren  vs.  Coffey,  26  S.  W. 
l^,  143;  see  Grigsby  vs.  Willis,  59  S.  W.  B.,  574;  Fletcher  vs. 
Gates,  63  S.  W.  B.,  937 ;  Chrieman  vs.  Wyatt,  26  S.  W.  R.,  759. 

We  see  from  the  foregoing  authorities  that  the  test  of  a  testa- 
mentary disposition  is  the  intendment  that  it  shall  only  take  effect 
at  the  death  of  the  maker,  and  vesting  no  earlier  interest  in  the 
beneficiary.  Hannig  vs.  Haney,  24  S.  W.  R.,  695;  McLain  vs. 
Garrison,  88  S.  W.  R.,  484. 
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PRACTICE  AND  FORMS. 


BOOKS   OF   THE   PROBATE  COURT. 

Docket. 

Article  1845  requires  a  record  book,  styled  the  "Judge^s  Probate 
Docket,"  to  be  kept,  in  which  all  probate  cases  are  to  be  entered. 
The  entry  must  show : 

1.  The  name  of  each  deceased  person  upon  whose  estate  pro- 
ceedings are  had  or  sought  to  be  had. 

2.  The  name  of  the  executor  or  administrator  of  such  estate 
or  of  the  applicant  for  letters,  as  the  case  may  be. 

3.  The  date  of  the  filing  of  the  original  application  for  the 
probate  of  a  will,  or  for  letters  testamentary  or  administration. 

4.  A  minute  of  all  orders,  judgments,  decrees  and  proceedings 
had  in  the  estate,  with  the  date  thereof. 

6.  Each  estate  must  be  numbered  in  the  order  in  which  pro- 
ceedings are  commenced. 

6.  Each  paper  filed  in  the  case  must  be  numbered  with  the 
docket  number  of  such  estate. 

Record  Book. 

The  clerk  shall  keep  a  record  book,  styled  "Probate  Minutes/' 
in  which  all  orders,  judgments,  decrees  and  proceedings  of  the 
court  shall  be  entered  in  full,  together  with  the  contents  of  all 
papers  filed  in  the  case  required  to  be  recorded.  Rev.  Stats., 
Art.  1846. 

Papers  to  Be  Recorded. 

The  following  papers  of  the  estate  shall  be  recorded  in  the  pro- 
bate minutes: 

1.  All  applications  for  the  probate  of  wills  when  the  probate 
has  been  granted. 

2.  The  citation  and  return  thereon  in  such  cases. 

3.  The  will  and  the  testimony  upon  which  the  same  was  ad- 
mitted to  probate. 
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4.  All  bonds,  and  the  oaths  of  executors  and  administrators. 

5.  The  notice  to  persons  holding  claims  against  the  estate. 

6.  All  inventories,  appraisements  and  lists  of  claims. 

7.  All  exhibits  and  accounts. 

8.  All  reports  of  hiring,  renting  or  sale. 

9.  All  applications  for  sales  of  real  estate. 
10.  All  reports  of  commissioners  of  partition. 

Papers  Not  to  Be  Recorded, 

Papers  which  have  been  disapproved  by  the  court  and  vouchers 
and  all  others  not  above  enumerated  shall  not  be  recorded.  Rev. 
Stats.,  Art.  1851. 

Effect  of  Failure  to  Record  When  Required. 

By  Article  1858  all  decisions,  orders,  decrees  and  judgments 
shall  be  entered  on  the  records  of  the  court  during  the  term  at 
which  the  same  are  rendered,  and  if  not  so  entered  are  declared 
nullities.  West  vs.  Keeton.  42  S.  W.  R.,  1034.  If  the  entry  is 
made  in  the  probate  docket  it  is  sufficient,  though  not  written  up 
in  the  minutes. 

Claim  Docket, 
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The  clerk  must  also  keep  a  record  book,  styled  "Claim  Docket, 
in  which  shall  be  entered  all  claims  against  the  estate  which  have 
been  presented  for  approval  by  the  co\irt. 

Article  1874  requires  that  one  or  more  pages  shall  be  assigned 
to  each  estate,  and  so  ruled  from  top  to  lx)ttom  that  it  will  readily 
show  : 

1.  The  names  of  claimants  in  the  order  filed. 

2.  Amount  of  claims. 

3.  The  date  of  claim. 

4.  When  due. 

5.  The  date  from  which  it  bears  interest. 

6.  Rate  of  interest. 

7.  If  allowed  in  whole  or  in  part  by  the  administrator,  etc. 

8.  Amount  allowed. 

9.  If  rejected,  date  of  rejection. 

10.  Date  of  filing. 

11.  Date  of  approval. 

12.  When  approved. 
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13.  When  disapproved. 

14.  The  class  to  which  the  claim  belongs. 

15.  When  established  by  judgment  of  a  court. 

16.  The  amount  of  such  judgment. 

Fefi  Booh. 

The  clerk  shall  keep  a  record  book,  to  be  styled  "Probate  Fee 
Book/'  in  which  shall  be  entered  each  item  of  costs  which  accrue 
to  the  officers  of  the  court,  together  with  witness  fees,  if  any,  show- 
ing the  party  to  whom  such  costs  or  fees  are  due,  the  date  of  the 
accrual  of  the  same,  and  the  estate  or  party  liable  therefor.  Rev. 
Stats.,  Art.  1848. 

Each  record  book  shall  be  convenientlv  indexed  by  the  clerk,  and 
shall  be  open  to  the  inspection  of  any  person  desiring  to  examine 
the  same,  but  shall  not  be  taken  from  the  office  of  the  clerk.  Rev. 
Stats.,  Art.  1849. 

Said  record  books  or  certified  copies  therefrom  shall  be  evidence 
in  any  of  the  courts  of  this  State.  Rev.  Stats.,  Arts.  1850  and 
2306 ;  1  App.  C,  Sec.  1003 ;  82  T.,  267. 

Certified  copies  are  made  primary  evidence  by  this  article,  1  App. 
C,  Sec.  1003 ;  Collins  vs.  Ball,  82  T.,  267 ;  and  parol  evidence  not 
allowed  to  contradict  a  certified  copy.    Id. 

It  will  be  noted  that  all  these  books  required  to  be  kept  are 
called  record  books,  and  certified  copies  of  entries  in  any  of  them 
of  the  proceedings  required  to  be  entered  are  admissible  in  evidence. 
West  vs.  Keeton,  42  S.  W.  R.,  1036. 

m 

Duties  of  Clerk. 

In  addition  to  his  duties  requiring  the  record  books  to  be  kept, 
as  above  set  forth,  he  shall  receive  and  file  all  applications,  com- 
plaints, petitions  and  all  other  papers  permitted  or  required  by  law 
to  be  filed  in  estates  of  decedents,  and  shall  endorse  on  each  paper 
the  date  of  filing  and  sign  the  same  officially.  He  shall  also  place 
the  docket  number  of  the  estate  on  each  paper  so  endorsed.  Rev. 
Stats.,  Art.  1856.  He  shall  issue  all  necessary  notices,  citations, 
writs  and  process  from  said  courts  in  probate  matters  without  order 
from  the  county  judge  unless  the  statute  required  the  order  to  be 
issued.    Rev.  Stats.,  Arts.  1857  and  1862. 

As  to  issuing  citations  and  service,  see  "Citations." 
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DUTIES  OF  COUNTY  JUDGE. 

Calling  Docket. 

It  shall  be  his.  duty  at  e^ch  regular  term  of  the  county  court 
for  probate  business  to  call  the  estates  in  their  regular  order  upon 
the  docket.  Eev.  Stats.,  Art.  1871.  When  the  probate  docket  is 
taken  up,  it  shall  be  disposed  of  with  dispatch,  without  an  adjourn- 
ment for  more  than  three  days  at  any  one  time,  and  in  case  of 
such  adjournment  the  reasons  must  appear  on  the  minutes.  Rev. 
Stats.,  Art.  1854. 

It  is  the  duty  of  the  county  judge  to  call  the  claim  docket  and 
make  such  orders  as  may  be  necessary.    Eev.  Stats.,  Art.  1871. 

To  See  That  Executors  and  Administrators  Perform  Their  Duty. 

It  shall  be  his  duty  to  see  that  executors  and  administrators  and 
officers  perform  the  duties  enjoined  upon  them  by  law  in  all  mat- 
ters pertaining  to  estates.  Rev.  Stats..  Art.  1871,  and  by  the  com- 
mon law  when  the  same  does  not  conflict  with  the  statutes.  Rev. 
Stats.,  Art.  1867. 

Decrees  Must  Be  Entered  in  Open  Court. 

All  decrees,  orders,  decisions*  and  judgments  of  the  probate  court 
shall  be  rendered  in  open  court  and  at  a  regular  term  of  the  court 
for  civil  and  probate  business,  unless  specially  otherwise  provided. 
Rev.  Stats.,  Arts.  1846  and  1852;  see  42  S.  W.  R.,  1036;  and  must 
be  entered  at  the  term  in  which  they  are  rendered.  Rev.  Stats., 
Art.  1853. 

Entering  Orders  in  Vacation. 

When  the  statutes  permit  an  order  to  be  entered  in  vacation,  it 
shall  be  the  duty  of  the  county  judge  to  date  and  sign  the  same 
officially  when  entered  in  the  minutes.    Rev.  Stats.,  Art.  1873. 

Minutes  to  Be  Signed. 

At  the  close  of  each  regular  term  the  judge  shall  in  open  court 
sign  the  minutes  of  the  term  officially  after  ascertaining  that  all 
judgments,  orders,  decrees  and  proceedings  of  the  term  have  been 
properly  entered,  and  all  papers  required  to  be  recorded  therein 
have  been  properly  recorded.     Eev.  Stats.,  Art.  1873. 
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Enforcing  Obedience  to  Orders. 

The  county  judge  has  power  to  enforce  all  his  lawful  orders 
against  executors  and  administrators  by  attachment  and  imprison- 
ment, but  no  such  imprisonment  shall  exceed  three  days  for  any 
one  offense,  except  in  a  case  provided  for  in  Article  1859,  which 
permits  attachment  and  imprisonment  of  any  one  who  holds  the 
last  will  of  a  testator  or  any  papers  of  an  estate  of  a  testator  or 
intestate,  and  who  refuses  on  order  to  deliver  them  to  the  proper 
authority.  In  such  case  the  imprisonment  can  extend  until  he  does 
deliver  the  papers.    Pierpont  vs.  Threckeld,  13  T.,  246 ;  36  T.,  252. 

The  county  judge  can  enforce  all  orders,  decrees  and  judgments 
entered  by  a  previous  court  in  his  county,  as  well  as  those  entered 
bv  his  court.    Eev.  Stats.,  Arts.  1858  and  1861. 

Preventing  Removal  of  Estate. 

The  county  judge,  upon  complaint  in  writing,  under  oath,  by 
any  person  interested  in  the  estate  of  a  decedent,  that  an  executor 
or  administrator  is  removing  the  estate  or  any  part  thereof  beyond 
the  limits  of  the  State,  may  order  a  writ  to  issue  to  the  sheriff 
or  any  constable  of  any  county  in  the  State  commanding  him  to 
seize  such  estate  or  any  part  thereof,  and  hold  the  same  subject  to 
the  order  of  the  court;  but  complainant  must  give  bond,  with 
sureties,  in  such  sum  as  the  judge  may  require,  conditioned  to  pay 
the  damages  that  may  accrue  from  the  wrongful  suing  out  of  the 
writ.    Rev.  Stats.,  Art.  1874. 

Meaning  of  Terms, 

"A  term  of  the  county  court,"  as  used  in  the  statute,  means  a 
regular  term  for  probate  business.  The  word  "docket"  means  pro- 
bate docket.  The  word  "minutes"  means  probate  minutes.  Rev. 
Stats.,  Art.  1872. 

Citations  and  Service.    ■ 

All  citations  must  be  in  writing,  dated  and  signed  by  the  clerk 

officially,  and  sealed  with  the  seal  of  the  court,  and  state  substan- 

'  tially  the  nature  of  the  proceeding  which  the  party  to  be  cited  shall 

be  called  upon  to  answer,  and  the  time  and  place  where  the  party 

is  required  to  answer.    Rev.  Stats.,  Art.  1862. 
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Service  Of. 

Service  is  by  posting,  delivery  in  person  or  by  publication,  indi- 
cated by  the  statute  when  required  to  be  done  in  a  particular  way. 
If,  however,  it  is  not  stated  how  to  be  served  when  issued,  then 
the  service  is  by  personal  delivery  of  a  true  copy  at  least  ten  days, 
exclusive  of  the  day  of  service,  before  the  party  served  is  required 
to  appear  and  answer.  Rev.  Stats.,  Art.  1863.  As  to  service  by 
posting  and  publication,  see  Rev.  Stats.,  Arts.  1864-1866. 

Trials, 

Trials  upon  the  i/ssues  in  a  cause  in  a  probate  court  are  before 
the  judge,  as  no  jury  trials  are  permitted  except  specially  pro- 
vided by  law.    Rev.  Stats.,  Art.  1855. 

I  

Depositions  and  Rules  of  Evidence, 

Depositions  are  taken  and  read  in  evidence  under  the  same  rules 
and  regulations  as  in  the  district  court.  Rev.  Stats.,  Art.  1868,  and 
all  laws  in  relation  to  witnesses  and  evidence  which  govern  in  the 
district  court  shall  apply  to  proceedings  in  the  county  court.  Rev. 
Stats.,  Art.  1878. 

Effect  of  the  Acts  of  Executors  and  Administrators  as  to  Bona  Fide 

Purchasers. 

When  a  legally  qualified  executor  or  administrator  performs  any 
act  in  conformity  with  his  authority  and  with  law,  such  acts  shall 
continue  to  be  valid  to  all  intents  and  purposes  so  far  as  the  rights 
of  innocent  purchasers  of  any  of  the  property  of  the  estate  are 
concerned,  even  though  such  acts  of  authority  under  which  they 
acted  may  be  set  aside.    Rev.  Stats.,  Art.  1879. 
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FORMS. 


FORM  NO.  1. 

APPLICATION    FOB    TEMFORABT    LETTERS    OF    ADMINISTRATION. 

STATE  OF  TEXAS,  |  j„  p^„^„^^  ^ourt. 


County  of 

In  the  matter  of  the  estate  of 
deceased.    J       <^"y  *"* '  A-  ^ 


^  County  of. 


To  the  Honorable  County  Court,  sitting  in  i>robate: 

Your  petitioner,  A.  B.,  shows  unto  Your  Honor  that 

departed  this  life  on  the day  of ,  A.  D ,  at ; 

that  said at  the  time  of  his  death  resided  in 

county,  in  the  State  of (or  any 

fact  showing  jurisdiction)  ;  that  (he  or  she)   left  a  personal  estate  of  the 

value  of dollars;   that  the  interest  of  the 

estate  demands  the  appointment  of  a  temporary  administrator  (state 
here  hriefly  the  cause  and  purpose  of  the  application  as  set  forth  in  the 
statute — see  "Temporary  Administrators"). 

That  deceased  left  no  will  (or,  if  so,  there  was  no  executor  named^  or 
the  executor  refuses  to  servo,  or  there  is  a  contest  pending  over  the  pro- 
bate of  the  will). 

Wherefore  the  applicant  •  prays  that  he  may  be  appointed  temporary 
administrator. 


Applicant. 

Note. — ^A  temporary  administrator  may  be  appointed  in  term  time  or 
vacation,  Hev.  Stats.,  Art.  1930,  on  written  application  or  without  it, 
and  without  citation.  Rev.  Stats.,  Art.  1931,  and  any  suitable  person 
may  be  appointed.     Rev.  Stats.  Art.,  1930. 

Bond  of  Temporary  Administrator, 

Article  1934,  Eev.  Stats.,  gives  verbatim  the  bond  to  be  given, 
except  it  is  to  be  in  such  sum  as  the  county  judge  directs.  Rev. 
Stats.,  Art.  1942. 

Article  1940  provides  the  oath  to  be  taken,  and  until  such  oath 
is  taken  and  bond  given  and  approved  the  appointment  does  not 
take  effect.    Rev.  Stats.,  Art.  1932. 
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FORM  NO.  2. 

ORDER   APPOINTING    TEMPORARY    ADMINISTRATOR. 

In  vacation.     Date..... 


In  the  matter  of  the  estate  of 

"^         >     or  In  Probate  Court, 


.Term,  A:  D. 


A.  B.,  having  jnade  application  for  appointment  as  temporary  adminis- 
trator of  the  estate  of ,  deceased,  and  having  taken  the 

oath,  and  given  bond  as  required  by  law,  which  has  been  approved  by  me 

in  the  sum  of dollars^  he  is  hereby  appointed 

temporary   administrator   of   said   estate    (here   define   powers    conferred. 
Rev.   Stats.,  Art.   1931).     That  the  powers  of  A.   B.  as  such   temporary 

administrator  shall  cease  on  the of  the  next  succeeding  term 

of  the  coimty  court,  being  the  first  day  upon  which  the  probate  business 
will  be  taken  up. 


Signature  of  Judge. 

Note. — The  date  upon  which  the  powers  cease  should  be  definite.     Rev. 
Stats.,  Art.  1933. 

':form  no.  3. 

APPLICATION   FOR   LETTERS   OF  ADMINISTRATION. 


In  Probate  Court, 

'  County  of 

Term,  ,  A.  D. 


THE  STATE  OF  TEXAS, 

County  of 

In  the  matter  of  the  Estate  of 
,  deceased. 

To  the  Honorable  County  Court,  sitting  in  probate: 

Your  petitioner,  A.  B.,  shows  Youi*  Honor  that 

departed  this  life  on  the day  of ,  A.  D , 

leaving  real  and  personal  estate  of  the  value  of 

dollars ;.  that  at  the  time  of  his  death  the  said 

resided  in  the  county  of (or  state  any  other  fact  giving 

the  court  jurisdiction);  that  the  said died  intestate; 

that  a  necessity  exists  for  an  administration  upon  the  estate  (state 
facts  showing  necessity.  Rev.  Stats.,  Art.   1913). 

That  the  applicant  is  qualified  by  law  and  entitled  to  administer  upon 
the  estate.     Rev.  Stats.,  Art.  1914. 

Wherefore,  the  applicant  prays  that  he  be  appointed  administrator  of 
said  estate. 


Signature  of  Applicant. 

Note  1. — ^The  application  must  be  in  writing.     Rev.  Stats.,  Art.  1883. 

Note  2. — It  must  show  that  it  has  been  filed  within  four  years  from  the 
death  of  the  intestate.     Rev.  Stats.,  Art.   1880. 

Note  3. — If  made  by  a  person  of  good  character  not  interested  in  the 
estate,  it  should  show  the  absence  of  those  primarily  entitled  to  adminis- 
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tration,  or  that  they  refuse  to  take  out  letters  of  administration,  though 
a  necessity  exists. 

Note  4. — Where  a  creditor  applies,  the  application  should,  in  addition 
to  the  requirements  above,  state  that  no  bond  has  been  given  for  the  pay- 
ment of  his  debt  which  is  a  subsisting  valid  claim  against  the  estate, 
Rev.  Stats.,  Art.  1896,  and  it  must  appear  not  barred  by  limitation*. 

Note    5. — Before   granting   letters.    Article    1927    provides    what    must 

appear. 

FORM  NO.  4. 

If  the  administration  is  sought  by  one  who  has  been  appointed  by  the 
widow  or  next  of  kin,  primarily  entitled  to  administer,  let  the  petition 
be  drawn  in  the  usual  form  alleging  the  fact  that  the  petitioner  has  been 
requested  or  authorized  to  take  out  letters,  and  to  the  petition  let  the 
following  subscription  be  added,  after  the  petition  has  been  signed: 

"The  undersigned,  being  the  party  primarily  entitled  to  take  out  ad- 
ministration upon  the  estate  of ,  deceased,  hereby 

consents  that  letters  of  administration  be  granted  without  further  notice 
to ,  who  has  filed  the  above  petition. 


Widow. 
Next  of  Kin. 


FORM  NO.  5. 

PETITION   FOR   ADMINI8TRATIOK   WITH  THE  WILL  ANNEXED. 


In  the  matter  of  the  Estate  of       )  ^°  ^'^^^^^  ^^"^*' 

,  deceased,  f   ^°""*^  ""^ 

1        Term,  A.  D 

To  the  Honorable  Probate  Court  of County: 

Your   petitioner  represents  unto  Your  Honor  that  C,  a  citizen  of  the 

county  of ,  in  the  State  of  Texas,  departed  this  life 

on  the day  of ,  A.  D ,  possessed  of  an  estate, 

both  real  and  personal,  of  the  estimated  value  of dollars, 

and  left  his  last  will  and  testament,  which  was  duly  proved  and  allowed 

bv  this  Honorable  Court  on  the dav  of ,  A.  D ; 

that  no  person  was  named  as   executor  thereof    (or  the  executor  named 

has  refused  to  accept,  or  has  neglected  for  more  than days  since 

said  will  was  admitted  to  probate,  and  still  neglects  to  give  bond  as 
required  by  law,  or  has  deceased  or  is  a  minor,  etc.). 

That  the  testator  was  indebted  to  various  creditors  at  the  time  of  his 

death,  and  a  necessity  exists  for  administration  upon  the  estate,  as  will 

appear  by  the  provisions  of  the  will;   that  your  petitioner  is  the  widow 

(or  next  of  kin)    of  the   testator   and  entitled   to   administer  under  the 

laws  of  the  State  in  such  ca?>es  made  and  provided. 

Wherefore  prays  that  she  (or  he)  may  be  appointed  administratrix 
(or  administrator)    with  the  will  annexed  of  the  estate  of  deceased. 


Petitioner. 
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Note. — If  the  executor  has  entered  on  the  execution  of  the  trust,  and 
has  died  or  resigned  or  become  incapacitated,  then  file  the  petition  for 
administration  de  bonis  non  with  the  will  annexed^  stating  in  the  peti- 
tion the  vacancy  in  accordance  with  the  facts  without  having  fully  exe- 
cuted the  trust,  as  debts  are  still  due  and  unpaid,  or  real  estate  to  be 
sold,  or  some  provisions  of  the  will  yet  to  be  executed.     Then  proceed  as 

in  petition  above. 

FORM  NO.  6. 

PETITION    FOR    ADMINISTRATION    DE   BONIS    NON. 

In  the  matter  of  the  estate  of       )  ^^  ^'^^^^^  ^^"^^' 

,  deceased.    [  ^«"°*y  ^* 

1 Term,  A.  D 


Petitioner  represents  that  A.  B.,  late  a  citizen  of  the  county  and  State 

aforesaid,  departed  this  life  on  the day  of ,  A.  D , 

possessed  of  real  and  personal  estate  of  the  value  of 

dollars.    That  afterwards,  on  the day  of ,  A.  D 

one  E.  F.,  was  duly  appointed  administrator  of  said  estate  by  this  Hon- 
orable Court,  and  accepting  the  trust  entered  upon  the  administration  of 

said  estate.     That  afterwards,  towit,  on  the day  of , 

A.  D ,  the  said  E.  F.  departed  this  life    (or  whatever  may  be  the 

cause  of  the  vacancy)  and  left  a  large  amount  of  the  personal  and  real 
estate  of  the  said  A.  B.,  intestate,  unadministered,  as  will  fully  appear, 
reference  being  made  to  the  records  of  this  Honorable  Court.  That  your 
petitioner  is  entitled  to  administer  the  said  estate  under  the  laws  in  such 

cases  made  and  provided,  being (next  of  kin,  or  whatever 

according  to  the  facts  will  show  that  the  applicant  is  entitled  to  ad- 
minister). 

Wherefore  your  petitioner  prays  that  he  may  be  appointed  adminis- 
trator of  the  estate  of ,  deceased^  not  already 

administered. 


Petitioner. 


The  form  of  bond  to  be  given  by  those  interested  .in  the  estate 
who  do  not  desire  an  administration  and  would  prevent  the  creditor 
from  taking  out  letters,  is  as  follows: 

Bond  for  payment  of  debt  under  Eev.  Stats.,  Art.  1896,  Clause  3. 


FORM  NO.  7. 


STATE  OF  TEXAS,  |  ^^^,^^  ^, 


County  of. 

Know  all  men  by  these  presents,  That  we ,  as  principal, 

and ,  as  sureties,  are  held  and  firmly  bound  unto 

the  county  judge  of  the  county  of ,  and  his  successors  in 

office,  in  the  sum  of dollars   (double  amount  of  debt), 
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conditioned  that  the  obligors  above  named  will  pay  the  debt  of , 

now   seeking  to  take   out  letters   of   administration   upon    the   estate   of 

,  in  the  State  and  county  aforesaid,  when  the  said 

shall  establish  his  claim  by  suit  in  a  court  having 

jurisdiction  of   the  amount,  and  the  county   having  jurisdiction  of  such 
estate. 

Witniess  our  hands^  this day  of ,  A.  D 

(Signatures)     


Note  1. — There  may  be  several  creditors  who  have  authorized  one  of 
their  number  to  take  out  letters,  as  in  Rev.  Stats.,  Art.  1897,  in  which 
event  the  names  and  amounts  due  such  creditors  should  be  stated,  and 
the  bond  should  be  in  double  the  amount  of  the  claims  made. 

Note  2. — The  character  of  the  debt  and  date  due  should  be  stated. 

Note  3. — If  parties  interested  in  estate  admit  the  claim  without  suit, 
it  may  be  so  stated,  and  the  bond  changed  so  as  to  make  the  claim  pay- 
able within  a  certain  time  after  date. 

Notice  of  Application  for  Letters  of  Administration. 

This  notice  is  generally  in  printed  form  furnished  and  posted  by 
officers  charged  with  this  duty. 

FORM  NO.  8. 

ORDER  GRANTING   ADMINISTRATION. 


of     ,   / 


In  the  matter  of  the  Estate  of    ^  (  In  Probate  Court, 

Term,  A.  D. 


It  is  ordered  that  administration  be  granted  upon  the  estate  of 

,  deceased,  and  that ,  the  applicant,  receive 

letters  of  administration  thereon  upon  his  filing  bond  with  two  or  more 

good  and  sufficient  sureties,  in  the  sum  of dollars,  and 

taking  the  oath  prescribed  by  law  on  or  before  the day  of 

A.  D 


Judge. 

Note  1. — The  bond  to  be  given  is  set  forth  in  Article  1943,  and  the 
oath  to  be  taken  is  stated  in  Article  1939 — and  to  be  taken  before  any 
officer  who  can  administer  oaths.  « 

Note  2. — The  bond  is  payable  to  and  approved  by  the  county  judge, 
and  not  to  be  less  than  double  the  estimated  value  of  the  estate  of  the 
intestate.     Rev.   Stats.,  Art.   1942. 

Note  3. — Bond  and  oath  may  be  given  and  taken  in  term  time  or  vaca- 
tion, at  any  time  before  expiration  of  twenty  days  from  probate  of  the 
will  or  order  granting  letters,  or  before  his  letters  are  revoked  for  a  fail- 
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ure  to  qualify.  Rev.  Stats.,  Art.  1944.  ^ee  Art.  1947,  Rev.  Stats.,  how 
bond  given  by  a  married  woman. 

Granting  Letters, 

When  the  bond  has  been  filed  and  approved  and  the  oath  taken 
and  filed  with  the  clerk,  the  said  clerk  must  issue  letters  of  admin- 
istration in  accordance  with  the  order.  Rev.  Stats.,  Art.  1958. 
These  letters  are  usually  in  printed  forms  issued  by  the  clerk  and 
is  simply  a  certificate  of  the  clerk,  under  seal,  that  the  party  named 
has  qualified  as  administrator  of  the  estate  of  the  named  deceased, 
and  the  date  of  such  qualification. 

FORM  NO.  9. 

APPLICATION    FOR    THE    PROBATE    OF    A    WILL. 

1  In  Probate  Court, 

STATE  OF  TEXAS,  '        Term,  A.  D 

County  of I  In  the  matter  of  the  Estate  of 

J    ,  deceased. 

To  the  Honorable  Probate  Court  of County: 

Your  petitioner,  A.   B.,  shows  unto  Your  Honor   that 

departed  this  life  on  the day  of ,  A.  D , 

leaving  real  and  personal  property  of  the  estimated  value  of 

dollars.     Petitioner   shows   that ,   the   deceased,   resided 

at  the  time  of  his  death  in #. county,  in  the  State  of 

Te.^cas  (Rev.  Stats.,  Art.  1926),  and  that  the  said ,  de- 
ceased, left  his  last  will  and  testament  which,  so  far  as  petitioner  is 
informed,    is    properly    executed.     That   your    petitioner,    who    resides    in 

county,   State  of ,  was  named  executor  in 

said  will,  and  that  he  is  not  disqualified  from  receiving  letters  testa- 
mentary. 

Wherefore  he  prays  that  notice  of  this  application  be  given  by  citation 
as  provided  by  law,  and  that  said  will  be  probated  and  letters  testa- 
mentary issued  to  him.     Rev.  Stats.,  Art.  1884. 


Applicant. 

Xote  1. — The , application  must  show  that  four  years  has  not  elapsed 
since  the  death  of  the  testator.     Rev.  Stats.,  Arts.  1880-1881. 

Note  2. — As  to  the  citation  to  be  issued  and  service  thereof,  see  Rev. 
Stats.,  Arts.  1889-1890,   1862-1865. 
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FORM  NO.  10. 

ORDER  ADMITTING    WILL  TO   PROBATe! 

In  the  matter  of  the  last  will  and    /    ^       ,       *  ' 

testament  of ,  deceased  f      °"    ^      "" ••"■•■ 

)        Term,  A.  D 

The  petition  in  this  cause  coming  to  be  heard  for  the  probate  of  a 
certain  instrument  of  writing  alleged  to  be  the  last  will  and  testament 

of ,  deceased,  and  for  the  grant  of  letters  testamentary 

thereon,  and  the  evidence,  a  statement  of  which  is  filed  with  the  papers 
of  this  cause,  having  been  duly  considered,  it  is  ordered,  adjudged  and 
decreed  that  said  instrument  of  writing  has  been  duly  proved,  and  that 

the  same  shall  be  recorded  as  the  last  will  and  testament  of  said 

,  deceased,  and  that  the  testimony  aforesaid  be  recorded 

with  said  will. 

It  is  further  ordered,  adjudged  and  decreed  that  letters  testamentary 

thereon  be  issued  to upon  his  filing  a  bond  with 

two  or  more  sureties  in  the  sum  of dollars,  and  taking  the 

oath  prescribed  by  law  on  or  before  the day  of ,  A.  D 


Judge. 
FORM  NO.  11. 


APPLICATION  rOR  THE  PROBATE  OF  A  LOST  WILL  AND  LETTERS  TESTAMENTARY. 

In  addition  to  the  application  as  above  set  forth,  the  petition  should 
allege  that  the  testator  being  twenty-one  years  of  age  and  of  sound  mind 

did,  in  the  presence  of and ,  who  were  at  the 

time  credible  witnesses,  execute  his  last  will  and  testament,  and  said 
subscribing  witnesses  did,  at  his  request  and  in  his  presence,  sign  the 
said  instrument;  that  by  the  terms  of  said  instrument  he  did  devise  and 
bequeath  his  real  and  personal  estate,  as  follows  (here  set  forth  the  dis- 
position of  the  estate  made  by  the  will),  which  said  will  has  been  lost 
or  destroyed  while  the  same  was  valid  and  had  not  been  revoked  by  the 
testator. 

That  your  petitioner  was  named  as  executor  in  said  will  which  has  not 
been   revoked,  and  he  is  not  disqualified  to  receive  letters  testamentary. 

That : ,   the  testator,  left  surviving  him    (here   state 

names  and  residence  of  persons  who  by  descent  and  distribution  would 
be  entitled  to  the  estate  if  the  deceased  had  died  intestate). 

Wherefore  petitioner  prays  that  notice  of  this  application  be  posted  as 
as  required  by  law,  and  that  the  above  named  parties  be  duly  cited;  that 
said  will  be  probated  and  letters  testamentary  issued  to  your  petitioner. 


Applicant. 
Sworn  to  before  me,  this  the day  of ,  A.  D 


Official  Signature. 
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Note  1. — The  citation  shall  contain  substantially  the  statements  made 
in  the  application  and  the  time  and  place  where  and  when  the  applica- 
tion will  be  heard.     Rev.  Stats.,  Art.  1891. 

Note  2. — The  citation  is  to  be  served  personally  upon  heirs  of  tes- 
tator who  are  residents  of  the  State^  if  their  residence  be  known.  Rev. 
Stats.,  Art.   1892. 

Note  3. — If  heirs  reside  out  of  State  or  their  residence  unknown^  then 
service  by  publication  must  be  had  as  provided  in  Rev.  Stats.,  Art.  1893. 

FORM  NO.  12. 

ORDER  ESTABLISHING  A  LOST  WILL. 

If  the  will  is  admitted  to  probate,  then  draw  your  order  as  follows: 

In  the  matter  of  the  estate  of        )  ^^  ^''^^^^^  ^°"'"*' 

,  deceased.      f  ^^^°^  ^^ 

)       Term,  A.  D 


This  cause  coming  on  to  be  heard  upon  the  issues  and  proofs  offered, 

and  it  appearing  to  the  court  that ,  the  deceased,  was  on 

the day  of ,  A.  D ,  twenty-one  years  of  age 

and  over,  and  was  on  said  date  of  sound  mind,  and  on  the  dav  aforesaid 

did  execute  in  the  presence  of and ,   who   at 

tlie  time  were  over  the  age  of  fourteen  years,  a  certain  instrument,  in 
writing,  purporting  to  be  his  last  will  and  testament,  and  the  aforesaid 
named  persons,  at  his  request  and  in  his  presence,  did  sign  the  said  in- 
strument as  subscribing- witness. 

That  by  the  terms  of  said  instrument  the  said , 

deceased,  did  devise  and  bequeath  his  real  and  personal  estate  as  follows 
(here  set  forth  the  disposition  of  the  property). 

That  said  last  will  and  testament  has  been  lost,  destroyed  or  misplaced 
so  that  the  original  instrument  can  not  be  produced,  though  diligent 
search  has  been  made  to  discover  the  same.     That  said  will  had  not  been 

revoked  by  the  testator  at  the  time  of  his  death  on  the day  of 

,  A.  D ;  and  that  at  the  time  of  his  death  he  resided 

in  the  coimty  of ,  in  the  State  of 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  will  be  estab- 
lished as  the  last  will  and  testament  of  said  deceased,  and  that  a  copy 
of  this  decree  and  the  statement  of  facts  accompanying  the  same  be 
recorded. 

It  is  further  ordered  that  letters  testamentary  be  issued  to 

upon  his  filing  bond  in  the  sum  of dollars,  and  taking  the 

oath  prescribed  by  law  on  or  before  the day  of , 

A.  D 


Judge. 
Note. — See  Rev.  Stats.,  Arts.  1904-1907. 
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Any  person  interested  in  the  estate  may  file  opposition  to  any 
application  to  a  probate  court  for  any  order  affecting  the  estate 
before  such  application  is  acted  upon.  Such  opposition  must  be  in 
writing,  and  is  to  be  heard  as  in  any  other  suit.  Rev.  Stats.,  Arts. 
1870  and  1929. 

In  such  opposition  affirmative  relief  may  be  asked,  as  in  cases 

when  letters  are  sought;  the  opponent  may  ask  that  letters  be 

granted  to  himself.    The  form  of  contest  is,  of  course,  controlled 

by  the  facts. 

FORM  NO.  13. 

CONTEST  OF  APPUCA'nONS  FOR  OBDERS  IN  PROBATE  COURTS. 

In  the  matter  of  the  estate  of       j  °     ^  <.      ' 

,  J      )•  County  of 

,  deceased.     (  .... 

j  Term,  A.  D 


And  now  comes  A.  B.  and  represents  that  he  is  interested  in  the  estate 
of  deceased    (show  interest)  ;    that  he  herein   files  his  opposition  to  the 

application   of (state   character   of  application),   and   for 

cause  would  show  unto  Your  Honor  that  he  is  the  next  of  kin  of  the 
deceased  in  the  order  of  descent  and  under  the  law  entitled  to  letters  of 

administration   in  preference  to  the  said ,  now  applying 

for  the  same  (whatever  may  be  the  grounds  of  opposition,  state  them, 
as  issues  of  fact,  as  in  any  other  suits.) 

Wherefor*    upon   the   hearing   of   this   cause   opponent   prays    that    the 

application  of  the  said be  denied,  and  that  he  be  granted 

letters  of  administration  upon  the  said  estate  in  terms  of  law  (or  what- 
ever may  be  the  relief  asked  for,  state  it  in  the  prayer). 

FORM  NO.  14. 

PETITION   OF   SURETIES   TO   BE   RELIEVED   FROM    BOND   OF   ADMINISTRATOR. 

In  the  matter  of  the  estate  of       )  ^"  ^'"^^^^^  ^^"^^' 

,  deceased,     f  ^^""^^  °* 

J      • Term,  A.  D 


To  the  Honorable  County  Court,  sitting  in  probate: 

Your  petitioners,  A.  B.,  C.  D.,  etc.,  would  show  unto  Y'our  Honor  that 

letters  of  administration   upon  the  estate   of ,   deceased, 

were  issued  by  this  Honorable  Court  to ,  as  fully  appears 

by  the  records  of  this  court;  that  on  the day  of 

A.  D ,  the  said executed  and  filed  in  this  court  a 

bond  as  administrator  of  said  estate,  conditioned  as  required  by  law; 
that  your  petitioners  signed  said  bond  as  sureties,  and  said  bond  was 
duly  accepted  and  approved/  and  that  said  bond  is  still  a  valid  subsisting 
obligation  against  your  petitioners. 

Petitioners  show  unto  Your  Honor  that  they  are  no  longer  willing  to 
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be  responsible  on  said  bond  for  the  future  acts  of  the  said , 

as  administrator  of  said  estate. 

Wherefore  they  pray  the  court  to  cite  the  said , 

as  administrator  of  said  estate,  to  appear  and  give  a  new  bond,  that  your 
petitioners   may  be   discharged   from   all   liability   for  the   future  acts   of 

said ,  as  administrator  aforesaid.     Rev.   Stats., 

Art.  1952. 


Petitioners. 

Note  1. — ^Any  person  interested  in  the  estate  may  file  a  similar  peti- 
tion asking  that  the  administrator  be  required  to  give  a  new  bond,  in 
which  case  the  petition  must  show  that  the  bond  is  insufficient,  or  de- 
fective, or  has  been  lost  or  destroyed.     Rev.  Stats.,  Art.  1951. 

Note  2. — The  citation  may  be  issued  in  term  time  or  vacation,  citing 
party  to  appear  on  a  day  not  later  than  ten  days.  Five  days'  notice  is 
sufficient.     Rev.   Stats.,  Art.   1953. 

Note  3. — The  statute  provides  the  procedure.  Rev.  Stats.,  Arts.  1954- 
1956. 

Inventory,  Appraisement  and  List  of  Claims, 

Any  person  interested  in  the  estate  may  file  a  petition  requiring 
an  additional  inventory,  or  list  of  claims,  or  both;  or  if  the  ap- 
praisement is  unjust  or  erroneous,  to  have  a  new  appraisement 
made  (Eev.  Stats.,  Arts.  1974-1978) : 

FORM  NO.  15. 
In  the  matter  of  the  estate  of        )        ^       ^  In  ^Probate  Court, 


To  the  Honorable  County  Court,  sitting  in  probate: 

And  now  comes  A.  B.  and  would  show  unto  Your  Honor  that  he  is 
interested  in  the  estate  of ,  deceased,  nnw  being  admin- 
istered in  this  court    (state  interest)  ;   that  letters  of  administration  on 

the  estate  were  issued  to on  the day  of , 

A.  D ;  that  on  the day  of ,  A.  D ,  the  said 

administrator  as  aforesaid  filed  as  required  by  law  an  inventory  (or 
inventory  appraisement  and  list  of  claims  of  said  estate),  but  complain- 
ant shows  that  said  inventory  (or  list  of  claims)  is  incorrect,  in  that  it 
does  not  include  certain  property  belonging  to  the  estate  (specifying  it), 
or  certain  claims  due  the  estate   (specifying  claims). 

Wherefore  complainant  prays  that  the  administrator,  , 

be  cited  to  appear  at  a  regular  term  of  this  court  and  show  cause  why 
he  should  not  be  required  to  make  and  return  an  additional  inventory 
(or  list  of  claims,  or  both). 
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Note  1. — If  petition  be  only  to  correct  error,  then  let  your  prayer  be 
to  show  cause  why  he  should  not  correct  the  alleged  error. 

Note  2. — If  the  petition  be  to  correct  an  appraisement  alleged  to  be 
unjust  or  erroneous,  then  let  your  prayer  be  to  appear  and  show  cause 
why  a  new  appraisement  should  not  be  made. 

FOKM  NO.  16. 

ANNULLING    OB    SUSPENDING    THE    PROVISIONS    OF    A    WILL. 

T     i.L  *i.        *  XI.        A  i.       r        J  In  Probate  Court, 

In  the  matter  of  the  estate  o'        f  r 

,  deceased,      f  ^ 


Term,  A.  D. 


To  the  Honorable  Probate  Court: 

Your  petitioner,  A.  B.,  would  show  unto  Your  Honor  that 

departed  this  life  leaving  his  last  will  and  testament;  that  petitioner  is 

interested  in  the  estate  (here  show  the  interest)  ;  that 

was  appointed  executor  of  the  said  will,  and  on  the day  of , 

A.  D ,  said  will  was  duly  probated  in  this  Honorable  Court.     Your 

petitioner  would  show  that  by  the  provisions  of  said  will  it  was  required 
that  no  other  action  should  be  had  in  the  county  court  in  relation  to 
the  settlement  of  the  estate  than  probating  and  recording  the  will  (or 
state  whatever  provision  is  objected  to). 

Petitioner  shows  that  the  foregoing  provisions  can  not  be  enforced  with- 
out material  injury  to  him,  for  that  (here  show  what  injury  would  re- 
sult, and  it  must  appear  to  be  material). 

Wherefore  petitioner  prays  that  citation  issue  to  the  said , 

executor  as  aforesaid,  requiring  him  to  appear  at  a  regular  term  of  this 
court  to  answer  this  application.  That  upon  the  hearing  of  this  cause, 
that  an  order  annulling  (or  suspending)  the  provisions  of  said  will  herein 
objected  to  be  entered,  and  that  the  citation  issued  herein  shall  direct 
the  said ,  as  executor,  to  refrain  from  executing  the  pro- 
visions of  the  will  objected  to,  until  this  application  has  been  heard  and 
decided  by  this  Honorable  Court. 


Applicant. 

Note  1. — Article  1994,  Rev.  Stats.,  governs  the  action  of  the  court  and 
the  order  to  be  entered. 

Note  2. — If  an  administrator  has  been  appointed  to  administer  the 
estate  under  will,  conform  the  petition  to  the  fact. 

Requiring  I nd^e pendent  Executor  to  &ive  Bond. 

Any  person  having  a  debt,  claim  or  demand  against  an  estate 
administered  by  an  independent  executor  may,  by  complaint  in 

writing,  filed  in  the court  of  the  county  in  which  the 

will  was  probated,  compel  the  executor  to  appear  at  a  regular  term 
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of  the  court  and  show  cause  why  he  should  not  give  bond  as 
executor. 

FORM  NO.  17. 

In  the  matter  of  the  estate  of       )  ^"  ^^^^*^  ^^^^*' 

,  deceased     f  ^''''"^  ""' 

)        Term,  A.  D 

To  the  Honorable  Probate  Court: 

Your  petitioner,  A.  B.,  would  respectfully  show  unto  Your  Honor  that 

,  deceased,  departed  this  life  on  the day  of , 

A.  D ,  leaving  his  last  will  and  testament,  naming  therein 

as  executor  thereof,  but  providing  that  no  bond  should  be  required  of 
him  as  executor,  and  no  other  action  should  be  had  in  the  county  court 
in  relation  to  the  settlement  of  said  estate  than  probating  and  recording 
the  will,  and  a  return  of  an  inventory,  appraisement  and  lists  of  claims 
of  his  estate. 

Petitioner  shows  that acepted  the  trust,  and  entered 

upon  and  is  now  administering  the  estate  as  an  independent  executor. 

Petitioner  shows  unto  Your  Honor  that  he  hold  a  valid  claim   (or  debt 

or  demand)  against  the  estate  of ,  deceased  (here  state 

amount,  nature  and  character  of  the  claim,  debt  or  demand)  ;  that  said 
claim  has  been  duly  authenticated  by  your  petitioner  (or  his  agent  oi 
attorney),  as  required  by  law,  but  he  fears  that  the  same  will  not  be 
paid,  for  that,  the  said ,  as  executor,  is  wasting,  misman- 
aging or  misapplying  in  said  estate  so  that  your  petition  will  probably 
lose  his  debt  ( or  his  interest  in  the  estate,  if  that  be  the  demand ) . 

Wherefore  petitioner  prays  that ,  as  executor  of  said 

estate,  be  cited  to  appear  at  a  regular  term  of  this  court  and  show  cause 
why  he  should  not  be  required  to  give  bond  as  required  by  the  law  in 
such  ca^es  made  and  provided,  and  that  upon  hearing  this  application 
that  said ,  as  executor,  be  required  to  file  his  bond,  exe- 
cuted and  conditioned  as  the  law  directs. 


Applicant. 
FORM  NO.  18. 


OBDEB  DIBECTINO  A^  INDEPENDENT  EXECUTOB  TO  GIVE  BOND. 

In  the  matter  of  the  estate  of       )  ^"^  ^"°^**^  ^^"'*' 

: deceased,     f   ^^""^  ^^ 

)        - Term,  A.  D. 


This  cause  coming  on  to  be  heard  on  the  application  of  A.  B.«  to  re- 
quire  ,  as  independent  executor  of  the  estate  of , 

deceased,  to  give  a  bond  for  the  proper  administration  of  the  aforesaid 

estate,  and  it  appearing  that ,  as  executor,  was  duly  cited 

in  terms  of  law  and  appeared  by  counsel  (or  failed  to  appear),  and  hav- 
ing heard  the  proofs  upon  the  issues  made  and  the  argument  of  counsel, 
it  is  considered  by  the  court  that  the  applfcation  should  be  granted. 
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It  is  therefore  ordered,  adjudged  and  decreed  that  the  said , 

as  executor  of  the  estate  of ,  deceased,  shall  file  with  the 

clerk  of  this  court  for  approval,  within   ten   days  from  the  date  of  this 

order,  a  bond  as  executor  of  the  said  estate  in  the  sum  of 

dollars,  duly  executed  and  conditioned  as  the  law  directs. 


Judge. 

Note  1. — Article  1999,  Rev.  Stats.,  provides  for  amount  and  the  condi- 
tion of  the  bond.  , 

Note  2. — If  desired  to  restrain  the  executor  from  further  disposition 
of  the  estate  until  the  bond  is  filed,  the  petition  should  show  the  neces- 
sity and  the  prayer  contain  a  request  that  the  executor  refrain  from  dis- 
posing of  any  part  of  the  estate  until  the  bond  is  filed,  unless  otherwise 
ordered  by  the  court. 

Note  3. — Article  2002,  Rev.  Stats.,  provides  that  a  person  having  a 
debt,  claim  or  demand  against  the  ef^tate  may  cite  all  persons  claiming 
a  part  of  the  estate,  as  heirs,  devisees,  or  legatees,  to  appear  and  execute 
an  obligation  in  an  amount  equal  to  the  full  value  of  the  estate  to  pay 
all  debts  that  may  b'e  established  by  law  against  the  estate.  The  above 
forms  may  be  used  for  this  application;  an  order  with  allegations  con- 
forming to  the  statute. 

Withdrawing  an  Estate  From  Administration. 

Any  heir,  devisee  or  legatee  may  eite  the  administrator  or  execu- 
tor to  appear  and  file  a  final  exhibit  of  the  estate  with  a  view  to 
giving  bond,  conditioned  to  pay  all  debts  against  the  estate  and  to 
withdraw  said  estate  from  administration.    Rev.  Stats.,  Arts.  2017- 

2018. 

FORM  NO.  19. 

-     .,  *i.        r  i.1         A  A      «       )  In  Probate  Court, 

In  the  matter  of  the  estate  of        ' 


,  J      >•  County  of 

,  deceased.     |  "^ 

Term,  A.  D. 


Your  petitioners,  ,  would  show  unto  Your  Honor 

that departed  this  life  on  the day  of , 

A.  D ,  intestate   (or  leaving  a  will,  etc.)  ;   that  on  the day  of 

,  A.  D letters  of  administration   (or  testamentary) 

were  issued  bv  this  Honorable  Court  to under  the  statutes 

in  such  cases  made  and  provided;  that  the  said ,  as 

administrator,  has  filed  in  this  court,  as  required  by  law,  an  inventory, 
appraisement  and  list  of  claims  showing  that  the  estate  consists  of  real 

and  personal  estate  of  the  estimated  value  of dollars,  also  that 

said  estate  is  indebted  to  various  parties  in  the  sum  of 

dollars,  all  of  which  will  more  fully  appear  in  the  record  of  this  Hon- 
orable Court  by  reference  thereto. 
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Petitioners  would  represent  unto  Vour  Honor  that  they  are  heirs    (or 

legatees  and  devisees)  of  the  estate  of ,  deceased,  and  that 

they  desire  to  give  a  bond,  as  provided  by  law,  to  secure  the  payment  of 
all  the  4ebts  due  by  the  estate,  and  to  dithdraw  said  estate  from  admin- 
istration in  this  Honorable  Court. 

Wherefore  petitioners  pray  that  a  citation  issue  to  the  said , 

as  administrator  of  said  estate  (or  to ,  as  executor),  requir- 
ing him  to  appear  at  some  regular  term  of  this  court  and  render  an  ex- 
hibit, under  oath,  of  the  condition  of  the  estate;  and  that  upon  the  filing 
of  the  exhibit  that  petitioners  be  permitted  to  execute  a  bond,  as  required 
by  law,  and  upon  the  approval  and  filing  of  same  to  withdraw  the  estate 
from  further  administration  in  this  court;  and  to  this  end  that  the  said 

,  administrator  as  aforesaid^  upon  the  filing  and  approval 

of  said  bond,  shall  be  ordered  to  deliver  forthwith  to  your  petitioners  as 
their  interests  may  appear  the  respective  portions  of  said  estate  to  which 
they  may  be  entitled. 

Note  1. — If  the  petitioners  are  the  only  heirs,  devisees  or  legatees,  and 
they  agree,  the  prayer  may  simply  ask  for  the  delivery  of  the  estate  to 
the  petitioner. 

It  is  further  suggested  that  if  the  estat**  is  to  be  partitioned  when  de- 
livered, and  the  respective  interests  are  to  be  set  aside  to  each,  then  the 
petition,  in  addition  to  the  allegations  of  heirship,  etc.,  should  state  the 
respective  interest  of  each  petitioner,  otherwise  the  form  should  be  fol- 
lowed. 

Note  2. — ^The  condition  of  the  bond  will  be  found  in  Article  2018,  and 
the  order  to  be  entered  in  Article  2019. 

FORM  NO.  20. 

REMOVAL  OF  AN  ADMINISTRATOR  OR  EXECUTOR. 

T     Av  XA        *  Av        *  *       *        )  In  Probate  Court, 

In  the  matter  of  the  estate  of        f 

,  deceased.    C  ^^^^^^  °' 

)        Term,  A.  D 


Your  petitioner,  A.  B.,  would  respectfully  show  unto  Your  Honor  that 

was  duly  appointed  administrator  of  the  estate  of , 

deceased,  on  the day  of ,  A.  D ;  that  he  entered 

upon  the  administration  of  the  estate  in  pursuance  of  the  letters  of  ad- 
ministration (or  testamentary)  issued  to  him  on  the  day  and  date  afore- 
said and  is  now  administering  said  estate  in  this  Honorable  Court. 

Petitioner  shows  that  be  is  interested  in  said  estate  (show  interest), 
and  being  so  interested  hereby  complains  of ,  as  admin- 
istrator, who  he  here  alleges  has  (here  set  forth  one  or  more  of  the 
charges  contained  in  Rev.  Stats.,  Art,  2027). 

Wherefore,    premises    considered,    petitioner    prays    that   citation    shall 

issue  to ,  administrator  as  aforesaid,  requiring  him  to 

appear   and   answer   this  complaint  at   some   regular   term   of   this  court 
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and  show  cause  why  he  should  be  removed  as  administrator  of  the  estate 

of ,  deceased;  and  upon  hearing  this  application  petitioner 

prays  that  the  said ,  as  administrator  of  said  estate,  be  re- 
moved as  such  administrator. 


Applicant. 

Note. — The  order  of  removal,  if  made,  must  set  forth  the  cause  of  re- 
moval.    Rev.  Stats.,  Arts.  2020  and  2698. 

FORM  NO.  21. 

RESIQ NATION    OF    EXECUTORS    AND    ADMINISTRATORS — FORM    OF    CITATION    TO 

ISSUE. 


STATE  OF  TEXAS,                 )                     In  Probate  Court, 
Countv  of f    Estate  of ,  deceased. 


To  all  Persons  Interested  in  the  Administration  of  the  Estate  of , 

Deceased : 

,  administrator  (or  executor),  has  filed  an  exhibit 

of  the  condition  of  said  estate,  and  an  application  for  leave  to  resign  in 

the  Probate  Court  of county,  which  will  be  acted  on  at 

the term  of  this  court,  commencing  on  the day  of 

,  A.  D ,  at  which  time  all  persons  interested  in  the 

administration  of  said  estate  may  appear  and  contest  the  account  if  they 
see  proper  to  do  so. 

Witness ,  clerk  of  the  probate  court  of 

county,  and  given  under  my  hand  and  seal  of  said  court,  this  the 

day  of ,  A.  D 


Note.— See   Rev.   Stats.,  Arts.  2031-2036. 

Presentation  of  Claims. 

Notice  to  present  claims  against  the  estate  must  be  published 

in  some  newspaper  printed  in  the  county,  if  one,  in  one  month  after 

letters  are  issued. 

FORM  NO.  22. 

NOTICE. 

Estate  of ,  deceased,  administration  pending  in 

county. 

All  claims  for  money  against  the  estate  of deceased,  must 

be  presented  to  me  for  allowance  at ,  it  being  my  place  of 

residence  and  postoffice  address,  within  one  year  from  the. day  of 

,  A.  D ,  the  date  of  the  letters  of  administration  issued 

to  me.     If  not  presented  within   the  year  as  aforesaid,   payment  of   the 
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same  will  be  postponed  until  the  claims  presented  within  that  time  are 
paid. 

Witness  my  hand,  this day  of ,  A.  D 


Administrator   (or  Executor). 

Note  1. — Must  be  published  once  a  week  for  four  successive  weeks. 

Note  2. — If  no  newspaper  is  printed  the  notice  is  served  by  posting. 

Rev.  Stats.,  Art.  2066. 

FORM  NO.  23. 

AFFIDAVIT    AUTHENTICATING    CLAIM    AGAINST    AN    ESTATE. 


\ 


STATE  OF  TEXAS, 
County  of 

Before  the  undersigned  authority  personally  appeared , 

to  me  well  known,  who  being  duly  sworn  says  that  the  attached  claim 

against  the  estate  of ,  deceased,  is  just  and  that  all  legal 

offsets,   payments   and   credits  known   to  affiant   have  been   allowed,   and 
that  the  sum  of dollars,  principal  and  interest,  is  justly  due. 


Affiant. 

Sworn  to  and  subscribed  before  me,  thia  the day  of 

A.  D 


(Seal.)  Official  Signature  of  Officer. 

Note  1. — If  claim  lost  or  destroyed,  state  the  facts  in  the  affidavit 
and  with  its  date,  amount  knd  nature  of  the  claim;  when  due,  and  that 
claimant  is  still  owner.     Rev.  Stats.,  Art.  2073. 

Note  2. — If  affidavit  is  made  by  a  corporation  or  person  in  a  repre- 
sentative capacity,  let  the  affidavit  state  that  affiant  is  acting  in  a  rep- 
resentative capacity,  and  that  he  has  made  diligent  inquirj'^  and  verily 
believes  that  the  claim,  etc.,  or  if  the  agent  or  representative  speaks  from 
his  own  knowlelge  he  may  so  state. 

FORM  NO.  24. 

APPLICATION  FOR  ORDER  TO  PAY  CLAIM. 

T     XI.  t.i.        c  i,\.        *.  I.     ^t       \  In  Probate  Court, 

In  the  matter  of  the  estate  of        f  ' 

,  deceased.    \  ^ 


Tern\,  A.  D. 


To  the  Honorable  County  Court: 

Your  petitioner,  A.  B.,  would  show  unto  Your  Honor  that  on  the 

day  of ,  A.  D ,  he  was  the  owner  and  holder  of  a  claim 

for  the  sum  of dollars  against  the  estate  of , 

deceased;   that  said  claim  was  duly  authenticated,  and  on  the day 

of ,  A.  D ,  duly  presented  to ,  as  adminis- 
trator of  the  said  estate,  and  by  him  allowed,  and  that  subsequently  on 
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the day  of ,  A.  D ,  the  same  was  approved  by 

this   Honorable  Court ;    that   said   claim   was   so   presented   and  approved 

within  one  vear  from  the  date  of  letters  issued  to  the  said 

as  administrator  of  said  estate;  that  your  petitioner  is  now  the  owaier 
and   holder   of   said   claim,   and   as    such    has  demanded   payment   of   the 

same  by  the  said administrator  as  aforesaid,  but   though 

demanded  the  s^iid ,  administrator  as  aforesaid,  has  failed  to 

pay  the  said  claim,  though  he  has  in  hands  sufficient  funds  to  pay  said 
claim,  and  which  should  be  paid  on  said  claim. 

Wherefore  petitioner  prays  that  said ,   as  administrator 

aforesaid,  be  cited  to  appear  at  some  regular  term  of  this  court  and  show 
cause  why  an  order  should  not  issue  requiring  him  to  pay  said  claim, 
and  that  upon  a  hearing  of  this  complaint  that  an  order  do  issue  re- 
quiring the  said ,  as  administrator  aforesaid,   to  pay  said 

claim  out  of  the  funds  in  hands  as  administrator  (or  so  much  of  the 
claim  as  the  court  will  permit  to  be  paid  of  the  funds  in  hand).  Rev. 
Stats.,  Art.  2095. 


Applicant. 

Note  1. — Above  form  may  be  used  for  an  order  to  require  payment  of 
the  proceeds  of  a  sale  under  a  mortgage  or  lien  to  the  mortgagee.  Rev. 
Stats.,  Art.  2096. 

Note  2. — By  Article  2102,  Rev.  Stats.,  creditors  may  require  a  distribu- 
tion of  funds  in  the  hands  of  an  administrator  after  the  expiration  of 
twelve  months  from  the  grant  of  letters,  but  not  before  the  third  regular 
term  of  the  probate  court  after  twelve  months  have  elapsed. 

Note  3. — Proceedings  to  be  taken  in  the  event  the  administrator  or 
executor  refuses  to  obev  the  order  will  be  found'  in  Rev.  Stats.,  Art.  2103. 
See  also  Art.  2182. 

Application  to  Sell  Pet'ishable  Personal  Property  of  an  Estate. 

It  is  the  duty  of  the  executor  or  administrator  to  apply  at  once 
for  the  sale  of  perishable  personal  property,  or  any  heir,  devisee  or 
legatee  may  make  the  application,  or  any  creditor  of  the  estate 
whose  claim  has  been  allowed  and  approved.  Rev.  Stats.,  Art. 
2117;  see  Guardian  and  Ward,  Rev.  Stats.,  2651. 

The  application  must  show  that  the  party  applying  is  within 
the  statute,  and  the  j)ro])erty  to  be  sold  is  perishable  personal  prop- 
erty belonging  to  the  estate,  and  it  may  be  made  in  term  or  vaca- 
tion. 

See  Article  2118,  Rev.  Stats.,  as  to  sale  of  crops  of  the  estate 
which  may  be  ordered  on  the  application  of  the  administrator  or 
executor,  or  any  heir,  legatee  or  devisee  or  any  creditor  holding  a 
claim  allowed  and  approved.     See  also  Article  2119,  Rev.  Stats., 
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requiring  sale  of  all  personal  property  of  the  estate  with  certain 
exceptions. 

As  to  sale  of  live  stock,  see  Article  2120,  Rev.  Stats.;  see  Guard- 
ian and  Ward,  Rev.  Stats.,  Art.  2652. 

FORM  NO.  25. 

APPLICATION   TO    SELL   MORTGAGED   PROPERTY   TO   PAY   THE   DEBT. 


In  the  matter  of  the  estate  of 
,  deceased. 


In  Probate  Court. 

County  of 

Term,  A.  D. 


To  the  Honorable  Probate  Court: 

Your  petitioner,  A.  B.,  would  show  unto  Your  Honor   that   he  is  the 

owner  of  and  holder  of  a  claim  in  the  sum  of dollars  against 

the  estate  of deceased,  now  in  process  of  administration  in 

this  court,  and  of  which is  the  duly  appointed  and  acting 

administrator. 

Petitioner  shows  that ,  deceased,  in  his  lifetime  executed 

a  mortgage  to  secure  said  claim;  and  that  said  claim  and  mortgage  has 
.since  his  death,  and  within  the  year  from  the  granting  of  letters  of 
administration  upon  the  estate,  been  allowed  and  approved  by  the  ad- 
ministrator and  this  Honorable  Court    (or  established  bv  suit). 

Petitioner  shows  that  he  has  by  virtue  of  his  mortgage  a  lien  upon  the 
personal  property  (or  real  estate)  mentioned  in  said  mortgage,  reference 
being  had  thereto  for  a  more  particular  description,  and  by  reason  of  said 
mortgage  is  under  the  law  in  such  cases  made  and  provided  entitled  to 
an  order  for  the  sale  of  said  property  for  the  payment  of  his  debt. 

Wherefore  petitioner  prays  that ,  administrator  as 

aforesaid,  be  cited  to  appear  at  a  regular  term  of  this  court  and  show 
cau.He  why  such  sale  should  not  be  ordered,  and  that  upon  hearing  this 
application  Your  Honor  will  order  the  property  set  forth  in  the  mortgage 
to  be  sold  by  tlie  administrator  under  such  terms  as  the  court  may  deem 
proper,  and  the  administrator  ordered  to  pay  the  proceeds,  or  so  much 
thereof  as  may  be  necessary,  to  satisfy  petitioner's  debt. 

Note. — In  case  the  mortgage  is  on  real  estate,  the  same  notice  of  this 
application  must  be  given  as  is  required  to  obtain  an  order  for  the  sale 
of  real  estate.  Rev.  Stats.,  Arts.  2121-2125.  See  Guardian  and  Ward, 
Rev.   Stats.,  Arts.  2608-267 1. 

Application  to  Sell  Real  Estate. 

It  is  made  the  duty  of  the  executor  or  administrator,  as  soon 
as  it  appears  that  there  is  a  necessity  therefor,  to  apply  to  the  pro- 
bate court  to  sell  real  estate.  Rev.  Stats.,  Art.  2122.  If  the  execu- 
tor or  administrator  neglects  the  duty  then  any  person  interested 
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in  the  estate  may  apply  and  cause  the  executor  or  administrator 

to  be  cited.     Rev.  Stats.,  Art.  2135;  Guardian  and  Ward,  Rev. 

Stats.,  Art.  2655. 

FORM  NO.  26. 

PETITION    FOR    SALE. 

T     xu  *.i.        t  t.\.        i.  i       t       )  In  Probate  Court, 

In  the  matter  of  the  estate  of        f      ^  ' 

,  deceased,    f      ^^"  ^   ° ^ i    ^ 

)        Term,  A.  D 


The  petition  of ,  as  administrator   (or  executor)  x>f  the 

estate  of ,  deceased,  would  show  unto  Your  Honor  that  a 

necessity  exists  for  the  sale  of  real  property  of  the  estate  of , 

deceased,  as  will  fully  appear  by  the  exhibit  accompanying  this  applica- 
tion, showing  the  charges  and  claims  against  said  estate  that  have  been 
approved  and  established  or  may  yet  be  established,  together  with  the 
estimated  expenses  of  administration,  and  the  property  of  the  estate  on 
hand  liable  for  the  payment  of  said  charges  and  claims. 

Petitioner  alleges  that  the  following  described  real  property  belonging  to 
the  said  estate  is  liable  for  the  payment  of  the  claims  and  charges  against 
the  state,  towit   (here  describe  the  property  sought  to  be  sold). 

Wherefore  petitioner  prays  that  citation  issue  to  all  persons  interested 
in  the  estate  to  appear  at  a  regular  term  of  this  court  and  show  cause 
why  such  application  should  not  be  granted,  and  that  upon  the  hearing 
of  the  application  that  the  order  for  the  sale  of  said  real  estate,  or  so 
much  thereof  as  may  be  deemed  necessary,  shall  be  granted. 


Applicant. 

Note  1. — ^The  citation  must  describe  the  real  estate.  Hev.  Stats.,  Art. 
2124. 

Note  2. — It  must  be  posted  for  at  least  thirty  days  before  the  first  day 
of  the  term  in  which  the  application  is  to  be  heard.  See  Guardian  and 
Ward,  Rev.  Stats.,  Art.  2656. 

Note  3. — The  order  of  sale  must  describe  the  property  to  be  sold,  also 
the  time  and  place  of  sale.     Rev.  Stats.,  Art.  2134. 

Note  4. — All  sales  must  be  made  at  public  auction,  unless  otherwise 
ordered.     Rev.  Stats.,  Art.  2127. 

Note  5. — All  public  sales  of  real  estate  must  be  advertised  at  least 
twenty  days  before  the  day  of  sale,  Rev.  Stats.,  Art.  2130.  stating  time, 
place  and  terms  of  sale,  and  describe  the  property,  Rev.  Stats.,  Art.  2131, 
and  signed  by   the  administrator  or  executor. 

Note  6. — Aa  to  manner  and  time  and  where  to  be  sold,  see  Rev.  Stats., 
Arts.  2132-2133. 

Note  7. — If  a  party  interested  in  the  estate  applies  the  same  form  may 
be  used,  but  the  petition  must  show  the  interest  of  the  party  applying 
and  cite  the  administrator  or  executor  to  appear  at  a   regular  term  of 
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the  court  and  make  a  full  exhibit  of  the  condition  of  said  estate,  as  re- 
quired in  Article  2097,  and  show  cause  why  the  sale  applied  for  should 
not  be  granted.     See  Guardian  and  Ward,  Rev.  Stats.,  Art.  2655. 

Note   8. — Any  one   interested  in  the  estate   may  file   opposition  to  the 
application,  or  ask  that  other  property  be  sold. 

FORM  NO.  27. 

ORDER   OF   SAI^. 

Caption  as  in  petition. 

This  cause  coming  on  to  l>e  heard  on  the  application  of 

as  administrator   (or  executor)  of  the  estate  of ,  deceased, 

to  sell  certain  real  estate  described  in  said  application,  and  it  appearing 
to  the  court  that  citation  has  been  duly  served,  and  the  application  hav- 
ing been  submitted  on  the  proofs  (or  issues  aud  proofs)  therein  made; 
and  it  appearing  to  the  court  that  there  is  a  necessity  for  the  sale  of  the 
real  estate  described  in  said  petition,  it  is,  therefore,  ordered,  adjudged 
and  decreed  that  the  administrator  do  sell  the  following  described  real 
estate  as  the  property  of  said  estate,  towit  (here  describe  the  real  estate), 
at  public  sale  after  due  notice  as  required  by  law.  That  said  sale  shall 
be  made  for  cash    (or  on  credit  or  whatever  the  terms  may  be),  at  the 

courthouse  door  in  the  county  of (or  at  the  place  in  such 

county  where  sales  of  real  estate  are  specially  authorized)    on   the  first 

Tuesday  in between  the  hours  of  10  a.  m.  and  4  p.  m., 

and  said  administrator  (or  executor  is  hereby  ordered  to  report  within 
thirty  days  from  the  sale  of  said  real  estate  how  he  has  executed  this 
order. 


Judge. 

Note  1. — Article  2142,  Rev.  Stats.,  shows  what  the  report  of  the  sale 
should  contain.     See  Guardian  and  Ward,  Rev.  Stats.,  Art.  2673. 

Note  2. — It  may  be  made  in  term  time  or  vacation  but  must  be  filed 
within  the  thirty  days  with  the  clerk  and  noted  on  the  judge's  docket. 
Rev.  Stats.,  Arts.  2143  and  2074. 

Note  3. — After  five  davs  it  can  be  acted   on.     Rev.   Stats..  Arts.  2144 

ft  ' 

and  2675. 

FORM  NO.  28. 

ORDER   OF   CO>'FIRMATION. 

Caption  as  in  petition. 

The  report  of  the  sale  of ,  as  administrator  of  the  estate 

of ,  deceased,  under  the  order  of  sale  heretofore  issued 

in  this  case  on  the day  of A.  D coming  on  to 

be  heard,  and  it  appearing  to  the  court  that  said  report  has  been  on  file 
in  this  court  for  over  five  days,  and  it  further  appearing  after  hearing 
evidence  that  naid  sale  has  been  fairly  made  and  in  conformity  to  law, 
it  is  hereby  ordered  that  said  sale  be  in  all  things  confirmed,  and  that 
the  report  of  said  sale  be  recorded  by  the  clerk  and   that  the  adminis- 
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trator  (or  CMOcutor)  do  make  a  proper  conveyance  to  the  purchaser  of 
the  property  sold  upon  the  compliance  by  said  purchaser  with  the  terms 
of  sale. 


Judge. 
FORM  NO.  29, 

PETITION   FOR  SPECIFIC  PERFORMANCE. 

_     ^,  .....         J.  ,.       c       )  In  Probate  Court, 

In  the  matter  of  the  estate  of       ( 

_ ,  deceased,    f  ^       "' -—-"-■- 

)        Term,  A.  D.. 


To  the  Honorable  Probate  Court: 

Your  petitioner,  A.  B.,  would  show  unto  Your  Honor  that  on  the 

day  of ,  A.  D ,  one executed  and 

delivered  to  petitioner  a  bond  for  title  wherein  he  promised  and  agreed 
lo  convey  to  your  petitioner  a  certain  tract  of  land,  which  was  fully 
described  and  set  forth  in  said  instrument  and  which  will  fully  appear, 
reference  being  had  to  the  bond  for  title  herewith  filed  as  a  part  of  this 
petition. 

Petitioner    shows   unto   Your    Honor    that   subsequently,    towit,    on    the 

day  of ,  the  said departed  this  life  without 

having   performed    any   of   the    covenants   and   agreements    in    said    bond. 

That  afterwards,  towit,  on  the day  of ,  A.  D , 

administration  upon  his  estate  was  taken  out  by ,  who  duly 

qualified  and  is  now  administering  the  estate  of  the  said , 

deceased,  as  administrator   (or  executor)   thereof,  in  this  Honorable  Court. 

Petitioner  shows  unto  Your  Honor  that  said  bond  is  a  valid  subsisting 
obligation  aginst  said  estate,  and  the  administrator  ought  in  equity  to  be 
required  to  execute  the  obligation  and  convey  the  land  as  covenanted  in 
said  instrument. 

Petitioner  shows  unto  Your  Honor  that  by  the  terms  of  said  instrument 

he  agi'eed  to  pay  to  the  obligor  the  sum  of dollars;   that  he 

has  never  refused  to  pay,  in  the  manner  and  form  as  obligated  by  said 

instrument,  and  that  he  is  now  ready  and  willing  to  pay  to , 

as  administrator  of  said  estate,  and  hereby  tenders  the  said  amount  now 
due  under  the  terms  of  said  bond  for  title. 

Wherefore  petitioner  prays  that  the  administrator  (or  executor)  be 
cited  to  appear  at  a  regular  term  of  this  court  and  show  cause  why  said 
administrator  should  not  specifically  perform  the  agreements  and  cove- 
nants in  said  bond. 


Applicant. 

Note  1. — ^The  bond  must  be  filed  with  the  petition  or  good  cause  shown 
under  oath  why  not,  Rev.  Stats.^  Art.  2151;  so  if  the  bond  for  any  cause 
can  not  be  filed,  it  must  be  particularly  set  forth  in  the  petition  and  the 
petition  sworn  to. 

Note  2. — ^Again,  if  the  bond  caYi  not  be  produced  the  substance  of  the 
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bond  must  be  set  forth,  and  the  property  contracted  to  be  conveyed  par- 
ticularly described  in  tlie  petition. 

Note  3. — If  upon  hearing  the  court  is  satisfied  from  the  proof  that  the 
bond  should  be  specifically  performed,  a  decree  shall  be  drawn  up  with 
caption  as  in  the  petition,  and  simply  ordering  the  administrator  to  make 
the  title  on  compliance  with  the  term  of  payment,  and  according  to  the 
tenor  of  the  bond,  and  the  property  to  be  conveyed  must  be  fully  de- 
scribed in  the  decree.     Rev.  Stats.,  Art.  2152. 

Note  4. — The  conveyance  by  the  administrator  must  recite  the  decree 
of  the   court.     Rev.   Stats.,   Art.   2153. 

FORM  NO.  30. 

PARTITION   OF  ESTATES. 


In  Probate  Court. 
*-  County  of 


.Term,  A.  D. 


STATE  OF  TEXAS, 

County  of 

In  the  matter  of  the  estate  of 
,  deceased.    ^ 

To   the  Honorable  Probate  Court: 

And  now  comes ,  administrator  of  the  estate  of , 

deceased,  and  would  show  unto  Your  Honor  that  the  estate  of , 

deceased,  has  been  fully  administered;  that  all  debts,  claims  and  demands 
that  have  been  approved  or  established  against  said  estate  have  been 
paid  and  discharged,  as  will  more  fully  appear  by  reference  to  the  final 
and  other  exhibits  filed  in  the  course  of  the  administration  of  said  estate 
in  this  Honorable  Court. 

That  there  remains  in  the  hands  of  your  petitioner  as  administrator  of 

said  estate  real  and  personal  property  of  the  estimated  value  of 

dollars  for  partition  and  distribution  among  the  heirs  and  distributees  of 
said  estate. 

That  the  residue  of  the  property  now  remaining  in  the  hands  of  peti- 
tioner, as  administrator  aforesaid,  is  more  particularly  described  a? 
follows  (here  describe  property  real  and  personal). 

That (here  give  names  and  residences  of  all  persons 

entitled  to  a  share,  or  state  names  and  residences  unknown.  State 
whether  such  persons  arc  adults  or  minors,  if  known,  and  as  near  as  it 
can  be  done  the  respective  shares  of  each  should  be  stated  in  the  petition.) 

Wherefore  your  petitioner,  as  administrator  of  said  estate,  would  pray 
that  citation  issue  in  terms  of  law  requiring  all  persons  interested  in 
said  estate  to  appear  and  show  cause  why  such  partition  and  distribution 
should  not  be  made;  and  upon  hearing  said  cause  petitioner  prays  the 
order  of  this  Honorable  Court  to  partition  and  distribute  the  same,  and 
that  a  final  discharge  be  issued  to  your  petitioner  as  administrator  of  the 
estate  of ,  deceased. 

Note  1. — The  citation  is  to  be  personally  served  on  those  named,  if  resi- 
dents of  the  State;   and  those  out  of  the  State  or  whose  residences  are 


APPENDIX.  603 

unknown  must  be  served  by  advertisement  in  some  newspaper  in  the 
county  for  four  successive  weeks.     Rev,  Stats.,  Art.  2156. 

Note  2. — The  application  can  be  made  by  any  other  person  other  than 
the  administrator  or  executor — in  such  case  the  administrator  or  exec- 
utor must  be  made  a  party  by  citation  to  appear  and  answer  and  file  a 
complete  exhibit  as  to  the  condition  of  the  estate,  as  in  case  of  final  set- 
tlement.    Rev.  Stats.,  Art.  2157. 

Xote  3. — After  the  expiration  of  twelve  months  after  a  grant  of  letters, 
heirs,  devisees  or  legatees  may  apply  for  partition.     Rev.  Stats.,  Art.  2158. 

Note  4. — On  the  return  of  the  citation  served  the  court,  after  ascertain- 
ing whether  the  whole  or  any  part  of  the  estate  is  susceptible  of  parti- 
tion, and  the  value  of  the  property,  and  that  there  is  a  residue  subject  to 
jiartition.  shall  order  the  partition  as  provided  in  Articles  2160  and  2161. 

FORM  NO.  31. 

ORDER   FOR   PARTITION. 

Caption  as  in  petition. 

This  cause  coming  on  to  be  heard  on  the  application  of 

as  administrator  of  the  estate  of ,  deceased,  and  it  appearing 

to  the  court  that  citation  has  been  duly  issued  and  served;  and  it  fur- 
ther appearing  from  the  records  and  evidence  offered  that  the  estate  is 
ready  for  distribution  among  those  entitled  to  the  same;  and  it, further 
appearing  that  the  following  persons  are  entitled  to  a  share  of  said  estate, 
towit  (here  set  forth  names  of  each  person  entitled,  and  residence,  if 
known,  and,  if  minors,  names  of  guardian,  etc.,  and  the  name  of  the 
attorney  appointed  to  represent  those  unknown,  or  who  are  non-residents 
not  otherwise  represented)  ;  and  it  further  appearing  that  the  above 
named  parties  are  entitled  to  share  in  said  estate  in  the  proportion  and 
manner  as  follows  (here  state  the  proportional  part  of  the  estate  to  which 
each  are  entitled)  ;  and  it  further  appearing  that  the  estate  to  be  dis- 
tributed is  described  as  follows  <here  describe  fully  the  estate  to  be  dis- 
tributed ) . 

It   is,   therefore,  ordered,   adjudged  and  decreed  that ,  as 

administrator  of  the  estate  of ,  deceased,  shall,  after  retain- 
ing in  his  hands  the  sum  of dollars  for  the  payment  of  such 

debts  and  expenses  of  administration  as  may  be  now  due  or  may  here- 
after accrue  in  the  partition  of  said  estate,  distribute  said  estate  among 
the  persons  above  named,  and  in  the  proportion  as  set  forth  in  this  decree. 

This  decree  is  sufficient  if  only  money  and  notes  are  to  be  distributed, 
but  if  the  estate  consists  of  real  estate,  or  partly  of  real  estate,  which  the 
court  finds  to  be  susceptible  of  partition,  then  write  the  decree  as  follows: 

After  describing  the  property  to  be  distributed,  and  the  order  to  the 
administrator,  if  necessary,  to  retain  a  certain  amount  of  money  to  pay 
costs  and  expenses  that  have  already  accrued,  then  proceed:  "It  is  fur- 
ther ordered  that ,  are  hereby  appointed  com- 
missioners to  make  partition  and  distribution  of  said  estate  among  the 
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pt^aona  entitled  to  the  same  am  above  named  and  in  the  proportion  as  set 
forth  in  Ha  id  decree,  and  that  the  clerk  of  this  court  do  i«siie  at  once  a 
writ  of  partition  to  <)aid  commissioners  above  named  commanding!  then  to 
proceed  forthwith  to  make  a  partition  and  distribution  of  said  estate  in 
accordance  with  this  decree,  and  that  said  commissioners  shall  make  due 

return  of  said  writ  with  their  proceedings  under  it  at  the - 

t<frm  of  this  court  and  on  tlie day  of  said  term. 

Note. — See  "Partition  and  Distribution"  in  text  and  the  articles  of  the 
Revised  Statutes  as  amended  by  Act  of  1905  appertaining  to  the  partition 
and  distribution  of  estates  bv  commissioners. 

FORM  NO.  32, 

FINAL  hecbee  in  partition. 

This  cause  coming  on  to  l»e  heard  on  the  report  of  the  commissioners, 

towit,  ,  heretofore  appointed  by 

this  court  to  partition  and  tlistribute  the  estate  of ,  deceased, 

and  the  court  having  considered  the  same  (after  hearing  all  the  excep- 
tions and  objections  made  thereto),  and  it  appearing  to  the  court  that 
the  divisions  as  made  and  reported  by  the  commissioners  among  the  per- 
sons entitled  thereto  has  been  fully  made  according  to  law^  it  is  hereby 
ordered,  adjudged  and  decreed  that  the  partition  as  made  be  in  all  things: 
approved  (if  exceptions  made,  then  state  "that  said  exceptions  he  over- 
ruled and  the  partition  as  made,''  etc.)  and  recorded;  and  it  is  further 
ordered,  adjudged  and  decreed  that  (here  let  the  decree  vest  the  title  to 
the  respective  portions  in  each  distributee  as  partitioned  by  the  commis- 
sioners) ;  and  it  is  further  ordered  that .,  as  administrator 

(or  executor  of  the  estate  of ,  deceased,   shall   forthwith 

deliver  to  the  distributees  of  said  estate  their  respective  portions  as  set 
forth  in  this  decree,  together  will  aTl  the  title  deeds  and  papers  belonging 
to  the  same. 

Note. — If  the  distributee  be  a  minor,  then  the  order  must  direct  the 
delivery  to  the  guardian,  if  any;  if  not,  then  that  the  administrator  re- 
tain the  share  until  a  guardian  shall  be  appointed.     Rev.  Stats.,  Art.  2181. 

Notice  of  Filing  Finul  Account. 

Afl  to  what  such  account  shall  show,  sec  Article  2191,  and  by 
Article  2193  any  person  interested  in  the  estate  to  file  a  final 
account. 
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FOKM  KO.  33. 

KOTICE    OF   FILING. 

STATE  OF  TEXAS,  )  j^  p^„^,^  Court. 

County  of ) 

To  all  Person  Interested  in  the  Estate  of ,  Deceased: 

,  administrator  of  the  estate  of ,  deceased, 

has  filed  his  account   (or  final  account)    in  the  probate  court  of 

county,  whicli  will  be  acted  on  at  the  next  term  of  this  court  commenc- 
ing on  the day  of ,  A.  D ,  at  which  term  all  per- 
sons interested  in  said  estate  may  appear  and  make  objections  thereto. 

Given  under  my  hand  and  seal  of  said  court  at  office,  this  the day 

of ,  A.  D 


Official  Signature. 
Citation  to  Compel  Filing  of  an  Account, 

If  any  one  apply  under  Article  2191  to  compel  the  administrator 
to  file  the  account  the  following  citation  should  issue : 

FORM  NO.  34. 

CITATIOPf  TO  COMPEL  FILING  OF  AN  ACCOUNT. 

STATE  OF  TEXAS,  [  j^  p^„^^  Court. 

County  of ) 

To  the  Sheriff  or  any  Constable  of County — Greeting: 

You  are  hereby  commanded  to  summon as  administrator 

of  the  estate  of ,  deceased,  to  appear  before  the  county  court 

of county,  sitting  in  probate,  at  the  next  term  of  said  court 

beginning  on  the day  of ,   A.   D ,  then   and   there 

to   return    an    account  as   administrator    (or   executor)    of   the   estate   of 

,  deceased,  and  show  cause  why  he  has  not  heretofore  made 

return  of  said  account  according  to  law. 

Herein  fail  not,  but  of  this  writ  make  immediate  return,  showing  how 
you  have  executed  the  same. 

Attest:  

Clerk  of  the  Probate  Court. 

Given  under  may  hand  and  seal  of  said  court  at  office,  this day 

of A.  D 


Official  Signature. 
Community  Estate, 


In  administering  the  community  estate,  the  form  of  petition  is 
set  forth  in  Rev.  Stats.,  Art.  2222. 
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■rhe  forms  heretofore  given  may  be  followed  where  similar  appli- 
cations are  required  in  writing  in  administering  the  community 
estate. 

Guardian  and  Ward. 

By  Article  2558  the  provisions,  rules  and  regulations  which  gov- 
ern estates  of  decedents  shall  apply  to  and  govern  guardianship 
when  not  inconsistent  with  the  statutes  regulating  guardianships. 

Temporary  Guardianship, 

The  Act  of  1905,  pp.  18-19,  provides  for  the  appointment  of  a 
temporary  guardian  under  certain  conditions  (see  text),  and  when 
necessary  the  court  may  appoint,  of  his  own  motion  or  on  appli- 
cation.   If  appointed,  notice  must  be  given,  as  follows: 

FORM  NO.  35. 

STATE  OF  TEXAS,  )  i„  Probate  Court. 

County  of ) 

To  all  Persons  Interested  in  the  Welfare  of ,  a  Minor: 

Notice  is  hereby  given  that  on  the day  of ,  A.  D , 

John   Smith,   a  resident   citizen  of   the  county   and   State   aforesaid,   was 

duly  appointed  by  the  Hon ,  judge  of  the  county  court  of 

county,  the  temporary  guardian  of  the  estate   (or  of  the 

person  and  estate)   of ,  a  minor,  and  all  persons  interested 

in  the  welfare  of  said  minor  may,  if  they  see  proper  to  do  so,  appear  at 

the  next  regular  term  of  the  probate  court  to  be  held  on  the day  of 

*  A.  D ,  and  contest  said  appointment,  and  if  said  appoint- 
ment is  not  contested  the  same  shall  become  permanent. 

Article  2595  provides  for  a  receiver  of  estate  until  a  guardian  is 
appointed. 

As  to  who  may  be  entitled  to  guardianship,  see  text  and  Chap.  4, 
Title  51,  of  the  Bevised  Statutes. 


Application  for  Letters  of  Guardianship. 

FORM  NO.  36. 

STATE  OF  TEXAS,                 )                   In  Probate  Court, 
County  of )        Term,  A.  D 

Guardianship  of ,  Minor. 

To  the  Honorable  County  Court  of County: 

And  now  comes  A.  B.,  and  shows  to  the  court  that is  a 

minor,  about years  of  age,  residing  in  the  county  of 
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and  without  any  lawful  guardian  of  his  estate;  that  said , 

minor,  has  an  estate  of  the  estimated  value  of dollars;   that 

the and » ,  the  parents  of  said  minor^  reside  in  the 

county  first  aforesaid   (or  that ,  the  parent  who  has  custody 

of  the  said ,  minor,  resides  in  the  county  first  aforesaid). 

Wherefore   he  prays   to   be   appointed   guardian    of   the   estate   of   said 
,  minor. 


Petition«r. 
Fetition  for  Guardianship  of  OrpJian. 

Follow  form  above  except  as  to  jurisdiction  allege: 

"That ,  the  last  surviving  parent  of  said  orphan,  resided 

at  the  time  of  his  (or  her)   death  in  the  county  first  aforesaid";  or  that 

said ,  orphan  was  found  in  the  county  first  aforesaid;  or 

that  the  principal  estate  of  such  orphan  is  in  the  county  first  aforesaid. 

Unsound  Mind  or  Drunkard. 

If  the  petition  is  for  guardianship  of  a  person  of  unsound  mind 
or  an  habitual  drunkard,  then  to  show  jurisdiction,  the  petition 
must  allege  that  the  person  of  unsound  mind  or  habitual  drunkard 
resides  in  the  county  in  which  the  application  is  filed.  Rev.  Stats., 
Arts.  2735  to  2739. 

Where  Guardian  Appointed  by  Will. 

The  application  for  letters  when  guardian  appointed  by  will  is 

as  follows: 

FORM  NO.  37. 

STATE  OF  TEXAS,  )  ^"^  ^^^^**^  ^^"^*'  .       , 

County  of ^^ ^ ^^^- 

^  )        Term,  A.  D 


Guardianship  of ,  a  Minor. 

To  the  Honorable  County  Court  of County: 

And  now  comes  A.  B.,  and  shows  that ,  deceased,  having 

survived  his  wife   (or  her  husband),  did  by  his   (or  her)    last  will  regu- 
larly probated  appoint  your  petitioner  guardian  of  the  estate   (or  person 

and  estate)   of ,  their  child  now  about years  of  age 

(if  80  stated  in  the  will,  allege) ;  it  was  further  provided  that  petitioner 
was  not  to  give  bond  as  guardian  aforesaid. 

Petitioner  alleges  that  said  minor  is  entitled  to  no  estate  except  that 
derived  from  said  testator    (or  testatrix) ;   that  the  will  of  the  testator 
(or  testatrix)   was  duly  probated  in  the  county  first  aforesaid. 
Wherefore   petitioners  prays  for  letters  of  guardianship  of  the  estate 


608  .  APPENDIX. 

(or  person  and  estate)    of be  issued  to  your  petitioner  in 

accordance   with  the  provisions  of  such  will. 

Notice  of  Application  for  Ouardianship, 

Notice  by  citation  of  the  application  for  guardianship  must  be 
given  as  follows: 

FORM  NO.  38. 

STATE  OF  ^TEXAS,  )  ^"  ^^^^^*^  ^^^'*' 

County  of \   ^^""^^  ^^ V; T  "::'"' 

)        ierm,  A.  D 

To  all  Persons  Interested  in  the  Welfare  of ,  a  Minor: 

A.  B.  has  filed  in  the  county  court  of an  application  for 

the  guardianship  of  the  estate  (or  person  and  estate)  of ,  a 

minor   (or  an  orphan)    of  the  age  of years,  which  will  be  heard  at 

the  next   term  of  said   county  court,   sitting  in  probate,   commencing  on 

the day  of ,  A.  D ,  at  the  courthouse  of  the  county 

in  the  to^^^l  of ,  at  which  time  all  persons  interested  in  the 

welfare  of  said  minor  may  appear  and  contest  said  application  if  they  see 
proper  to  do  so. 

Attest:  

Clerk  of  the  Coimty  Court  of County. 

Given  under  my  hand  and  seal  of  snid  court,  at  office,  this  the 

day  of ,  A.  D 


Official  Signature. 
Citation  to  Be  Served  on  Minor. 


If  the  minor  or  any  of  them  be  fourteen  years  of  age  or  over 
then  personal  service  of  the  citation  must  be  had  unless  waived  in 
writing  by  such  minor,  which  is  filed  with  the  clerk.  At  and  after 
fourteen  years  of  age  the  minor  may  select  his  own  guardian.  Rev. 
Stats.,  Arts.  2573,  258G,  2591. 

The  form  of  citation  may  be  as  follows: 

FORM  NO.  39. 

STATE  OF  TEXAS.  ) 

Couilty  of f 

To   the  Sheriff  or  any  Constable  of County — Greeting: 

You  are  hereby  commanded  to  summon ,  a  minor,  to  be 

and  appear  before  county  court  of county,  sitting  in  probate, 

to  be  held  at  the  town  or  citv  of ,  on  the day  of , 
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A.  D ,  to  show  cause,  if  any,  why  a  guardian  should  not  be  appointed 

of  his  estate   (or  person  and  estate). 

Herein  fall  not,  but  of  this  writ  make  immediate  return,  showing  how 
you  have  executed  the  same. 

Attest:  ; 

Clerk  of  the  County  Court  of County. 

Given    under   my    hand   and   seal   of   court,   at   office,   this day   of 

,  A.  D 


Othcial  Signature  of   Clerk. 

Notice  of  Appointment  of  Guardian  by  Court  on  His  Own  Motion, 

By  Article  2574  the  county  judge  must  appoint  a  guardian  for 
every  minor  in  his  county  without  a  guardian  of  his  person  or 
estate.     See  Kev.  Stats.,  Art.  2595. 

FORM  NO.  40. 

CTATE  OF  TEXAS,  )  •       ^  Probate  Court, 

County  of {   ^^""^^  ^^ - "     ""' ' 

^  )        Term,  A.  D 


To  all  Persona  Interested  in  the  Welfare  of. ,  a  Minor: 

It  having  come  to  the  knowledge  of  the  Hon ,  county  judge 

of county,  that  there  is  in  said  county  one ,  a 

minor  of  the  age  of years,  who  has  no  guardian   of  Jiis  person  or 

estate,  all  persons   interested  in   the  welfare   of  said  minor  are  cited  to 

appear  at  the  next  term  of  the  county  court  of county,  to  be 

held  at  the  town  of ,  on  the day  of ,  A.  D , 

and  show  cause,  if  any,  why  a  guardian  for  such  minor  should  not  be 
appointed. 

Attest:  

Clerk  of  the  County  Court  of County. 

Given  under  my  hand  and  the  seal  of  said  court  at  office,  this  the 

day  of ,  A.  D 


Official   Signature  of  Clerk. 


"O 


Appointment  of  Guardian. 

At  a  regular  term  of  the  court  after  notice  by  citation  has  been 
given  and  served  the  court  may  proceed  to  appoint.  Rev.  Stats., 
Art.  2587. 
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FORM  NO.  41. 

T     XI  J-       u'       r  ^  In  Probate  Court, 

In  the  guardianship  of  f 

A ,  Minor.         C     ^''''''^  ""^ 

3         - Terra,  A.  D. 


This  cause  coming  on  to  be  heard  upon  the  application  of 

for  letters  of  guardianship  of  the  person  and  estate  of ,  a 

minor  of years  of  age,  and  it  appearing  to  the  court  that , 

the  applicant,  is  qualified  and  entitled  to  the  guardianship  of  the  estate 

(or  person  and  estate)  of ,  minor  as  aforesaid;  it  is, 

therefore,  ordered  that be  appointed  guardian  of  the  estate 

(or  person  or  person  and  estate)  of  the  said ,  minor  as  afore- 
said, and  the  clerk  of  this  court  is  hereby  directed  to  issue  to  the  said 

letters  of  guardianship   of  the  estate    (or  person,  or  person 

and  estate)    of  said ,  minor,  upon  his  giving  bond   in 

the   sum   of dollars  as  guardian,   conditioned   as  required  by 

law,  and  his  taking  the  oath  as  guardian  as  required  by  law. 

Note. — If  the  guardianship  sought  is  of  the  estate  of  the  minor,  the 
value  of  which  is  imdetermined,  then  the  order  appointing  the  guardian 
should  appoint  three  commissioners  to  appraise  the  estate  and  return 
such  appraisement  to  the  court.  This  is  necessary  to  be  done  at  once  so 
that  the  court  may  fix  the  amount  of  the  bond  to  be  given  by  the  guardian. 

OATH  AND  BOND. 

Oath. 

The  guardian  takes  an  oath  to  faithfully  perform  the-  duties  of 
guardian  of  the  person  (or  estate  or  person  and  estate)  of  the 
minor  according  to  law.    This  oath  should  be  endorsed  on  the  bond. 

Bond. 

If  the  guardianship  is  only  of  the  person  of  the  ward,  then  ihe 
bond  should  not  exceed  one  thousand  dollars.  If  ^he  guardianship 
is  of  the  estate  then  the  bond  must  be  double  the  estimated  value 
of  the  estate.  The  bond  must  be  payable  to  the  county  judge  hav- 
ing jurisdiction  of  the  guardianship;  it  must  be  approved  by  the 
county  judge,  and  conditioned  that  such  guardian  will  faithfully 
discharge  the  duties  of  guardian  of  the  person  (or  person  and  estate 
or  estate)  of  the  said minor  as  aforesaid. 
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FORM  NO.  42. 

FORK  OF  BOND. 

STATE  OF  TEXAS,  )    ^'***«  ^^ '  ^^*"^^- 

County  of f   ^^^^^^^  ^^^^*  ^^ ^^"'^^y* 

)        Term,  A.  D 


Know  all  men  by  these  presents,  That  we,  ,  as 

principal,  and ,  as  sureties,  are  bound  to  the 

Hon ,  as  county  judge  of .'....county,  and  his  successors  in 

office,  in  the  sum  of dollars,  conditioned  that  the  said 

will  faithfully  discharge  the  duties  of  guardian  of  the  person  (or  estate, 
or  person  and  estate)  of ,  a  minor. 

Witness  out  hands,  this  the day  of ,  A.  D 


Approved : 


County  Judge. 

Note.l. — As  to  who  may  be  sureties  to  bonds,  etc.,  see  text  and  Rev. 
Stats.,  Art.  2601,  amended  by  Acts  of  1899,  p.  229. 

Note  2. — A  guardian  appointed  by  will  which  does  not  require  a  bond, 
the  appointment  can  be  made  without  bond.     Rev.  Stats.,  Art.  2603. 

Note  3. — Married  woman  may  be  appointed  guardian  and  may  execute  a 
bond  with  or  without  her  husband.  Rev.  Stats.,  Art.  2604.  See  as  to 
bonds  Chapter  6,  Guardian  and  Ward. 

Note  4.— ^The  oath  and  bond  must  be  filed  in  twenty  days  from  appoint- 
ment.    Rev.   Stats.,  Art.  260U. 

Non-Resident  Guardians  and  Wards, 

Where  a  guardian  and  ward  are  non-resident,  but  the  ward  has 
property  in  Texas,  the  guardian  may  file  a  transcript  from  the 
records  of  a  court  of  competent  jurisdiction  where  he  and  his  waid 
reside,  showing  his  appointment  as  guardian  of  the  estate  of  cuch 
ward.  If  the  transcript  is  properly  certified  (see  Rev.  Stats.,  Art. 
2753),  and  filed  in  any  of  the  counties  of  the  State,  the  same  may 
be  recorded  and  the  guardian  entitled  to  letters  of  guardiaiisliip  of 
the  estate  upon  filing  a  bond  in  double  the  amount  of  the  ostimnted 
yalue  of  the  property  in  Texas.  If  the  estate  of  the  ward  is  per- 
sonal estate,  the  guardian  may  remove  it  out  of  the  State  if  not 
in  conflict  with  some  condition  under  which  the  property  is  held; 
and  if  the  estate  is  real  property,  he  may  obtain  an  order  of  pale 
and  remove  the  proceeds,  provided  there  can  be  no  removal  of  any 
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of  the  property  of  the  ward  from  the  State  until  all  the  debts  due 
in  this  State  are  paid  or  the  payment  secured  by  a  bond.  See  Rev. 
Stats.,  Arts.  2754-2757. 

Sales  of  Ward's  Real  Estate, 

By  Article  2653,  if  the  income  of  the  ward's  estate  and  the  per- 
sonal property  and  proceeds  of  previous  sales  are  not  sufficient  for 
the  education  and  maintenance  of  the  ward,  or  to  pay  the  debts 
against  the  estate,  then  the  guardian  of  the  person  or  person  and 
estate  or  estate,  or  any  one  holding  a  valid  claim  or  inteiested  in 
the  ward,  may  make  an  application  to  'sell  a  sufficient  amount  of 
real  estate  to  make  4ip  deficiency.  This  act  sets  forth  the  condi- 
tions which  creates  a  necessitv  for  the  sale  of  a  ward's  real  estate, 
and  the  petition  in  form  is  like  the  petition  in  sale  of  real  estate 
by  an  administrator,  except  that  to  show  a  necessity  for  sale  you 
must  allege  the  conditions  in  Article  2653. 

Citation  must  be  issued  upon  the  filing  of  an  application  to  sell 
a  ward's  real  estate,  as  follows: 

FORM  NO.  43. 

To  all  Persons  Interested  in  the  Welfare  of ,  a  Minor: 

A.  B.,  guardian  of  the  estate   (or  person  and  estate,  or  A.  B.,  a  citizen 

of ,   interested   in   the  welfare  of ,   etc.)    has 

filed  in  the  county  court  of county  an  application  to  sell  th« 

real  estate  of ,  minor.     Said  land  described  as  follows: 

Said  application  will  be  heard  at  the  next   term  of  the  connty  court, 

sitting  in  probate,  on  the day  of ,  A.  D ,  at  the 

courthouse  in  the  town  of ,  at  which  time  all  parties  inter- 
ested in  the  welfare  of  said ,  minor,  will  appear  and  show 

cause  why  such  application  should  not  be  granted. 

Witness:  

Clerk  of  the  County  Court  of County. 

Given  under  my  hand  and  seal  of  said  court  at  office,  this day  of 

,  A.  D 


Official   Signature. 

Note  1. — This  citation  is  served  by  posting  as  in  sales  of  real  estate  of 
decedent  for  at  least  twenty  days  before  the  first  day  of  the  term  of 
court  to  which  the  citation  is  returnable. 

Note  2. — No  order  can  issue  until  citation  is  served.  Rev.  Stats.,  Art. 
2657. 
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Order  of  Sale. 
See  Form  Xo.  27 ;  Rev.  Stats.,  Art.  2660. 

Terms  of  Sale, 

Terms  of  sale  should  be  stated  in  order.  See  Rev.  Stats.,  Arts. 
2662,  2679.  See  Rev.  Stats.,  Art.  2664,  when  failure  to  comply 
with  terms. 

Notice  of  Sale, 

Rev.  Stats.,  Arts.  2661  and  2667,  when  sale  is  private  notice  is 
not  necessary. 

Time  and  Place  of  Sale, 

Time  and  place  of  sale  must  be  stated  in  the  order.  Rev.  Stats., 
Art.  2660,  Sees.  3  and  5;  Rev.  Stats.,  Arts.  2661-2665.  Sales 
under  execution  regulate  so  far  as  advertisement  and  proceedings 
incident  to  sales  can  apply.     Rev.  Stats.,  Art.  2666. 

Report  of  Sale, 

See  notes  to  Form  Xo.  27. 

The  sale  must  be  reported  by  the  guardian  within  thirty  days 
after  the  sale  is  made,  Rev.  Stats.,  Ai-t.  2672,  and  the  report  must 
be  under  oath  and  set  forth : 

1.  The  time  and  place  of  the  sale. 

2.  The  property  sold  must  be  described. 

3.  The  name  of  the  purchaser. 

4.  The  amount  for  which  each  article  of  property  was  sold. 

5.  The  date  of  the  order  of  sale. 

6.  Whether  made  at  public  or  private  sale. 

7.  The  terms  of  sale. 

8.  Whether  the  purchaser  has  complied  with  the  terms.  Rev. 
Stats.,  Art.  2673. 

This  report  may  be  made  in  term  time  or  vacation,  but  when  filed 
must  be  noted  on  the  judge's  docket,  Rev.  Stats.,  Art.  2674,  and 
it  may  be  acted  on  at  any  time  after  having  been  filed  ^ve  days, 
but  it  can  only  be  acted  on  at  a  regular  term  of  the  court.  Rev. 
Stats.,  Art.  2675. 

If  the  sale  is  regular  and  in  accordance  with  law  an  order  of  con- 
firmation may  be  entered,  as  in  Form  No.  28. 
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Annual  Accounts, 

Whether  one  be  guardian  of  the  estate,  or  person  and  estate,  or 
of  the  person  only  of  a  ward,  an  annual  account  must  be  filed.  If 
of  the  estate,  annual  account  covering  the  provisions  of  Article 
2684  must  be  filed;  but  if  of  the  person  only,  then  only  items  of 
account  covering  expenditures  for  educaton  and  maintenance. 
Rev.  Stats.,  Art.  2683. 

The  account  when  filed  must  be  noted  on  the  judge's  docket,  and 
continued  one  term  before  called  for  action  upon  it.  Kev.  Stats., 
Art.  2685. 

The  clerk,  must,  however,  issue  a  citation  to  all  persons  inter- 
ested in  the  ward — the  caption  to  Form  No.  41  may  be  used.    The 

citation  must  set  forth  that  the  annual  account  of 

as  guardian  of has  been  filed,  and  state  the  term  of 

the  court  when  it  will  be  acted  on,  which  citation  must  be  posted 
for  twentv  days  and  returned  as  other  citations. 

All  expenditures  must  be  accompanied  with  proper  vouchers,  or 
the  account  supported  by  satisfactory  evidence. 

A  failure  to  return  an  annual  account  after  having  been  cited  to 
do  so  subjects  the  guardian  to  a  fine  of  not  exceeding  five  hundred 
dollars  and  such  damages  as  may  accrue.  Rev.  Stats.,  Arts.  2689- 
2690. 

Resignation  and  Removal  of  Guardian. 

A  guardian  may  resign,  and  may  file  his  application  in  writing 
to  that  effect,  but  such  application  must  be  accompanied  with  a 
complete  account  of  the  condition  of  the  estate. 

Upon  filing  the  application  and  account  the  clerk  shall  issue  a 
citation  as  follows: 

FORM  NO.  44. 

STATE  OF  TEXAS,  I  j^  p^^^^^e  Court. 

County  of ) 

Estate  of ,  a  Minor. 

To  all  Persons  Interested  in  the  Welfare  of ,  a  Minor,  and 

the  Guardianship  of  said  Estate: 

A.  B.,  guardian  of  the  estate  of ,  a  minor,  has  filed  his 

application  to  resign  said  guardianship,  and  with  it  his  account  for  final 
settlement,  etc.   (follow  Form  No.  19). 

Note. — ^The  citation  must  be  published  once  a  week  for  three  successive 
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weeks;    if   no   newspaper,    then   must   be   posted   for    twenty   days.     Rev. 
Stats.,  Art.  2694. 

Removal  of  Guardians. 

Guardians  may  be  removed  under  any  of  the  clauses  of  Article 
2696,  Rev.  Stats.,  without  notice;  or  a  guardian  may  be  removed 
by  the  court  on  its  own  motion,  or  motion  of  any  one  interested  in 
the  ward  after  the  guardian  has  been  cited  to  answer  any  of  the 
clauses  of  Articles  2697.     (See  Form  No.  20.) 

Order  of  Removfil, 

When  the  court  issues  an  order  of  removal  it  must  state  the 
cause  of  removal,  require  the  guardian  to  surrender  his  letters,  and 
require  the  guardian  to  deliver  the  person  or  estate,  or  person  and 
estate,  of  the  ward  to  some  named  person  who  has  been  appointed 
guardian.    Rev.  Stats.,  Arts.  2698-2700. 

Claims  Against  Estate  of  Ward, 

Tf  the  guardian  knows  the  claim  is  just,  he  may  make  a  claim 
without  having  it  authenticated,  otherwise  the  claim  must  be  ac- 
companied with  an  affidavit  of  claimant,  stating:  "That  the  claim 
is  just;  that  nothing  has  been  paid  or  delivered  towards  satisfying 
said  claim  except  (if  any  credit,  state  it) ;  that  there  are  no  coun- 
ter-claims known  to  the  affiant  which  have  not  been  allowed,  and 
the  sum  claimed  is  justly  due."  Rev.  Stats.,  Art.  2704.  (See 
Form  No.  21.) 

If  claim  is  not  founded  on  an  instrument  of  writing  or  an  ac- 
count, the  affidavit  must  state  the  facts  upon  which  the  claim  is 
founded.    Rev.  Stats.,  Art.  2705. 

As  to  when  authenticated  by  an  officer  of  a  corporation,  see  Rev. 
Stats.,  Art.  2707. 

The  claim  must  be  accepted  or  rejected  by  the  guardian,  Rev. 
Stats.,  Arts.  2076,  2709,  and  if  rejected  suit  must  be  brought  in 
ninety  days.    Rev.  Stats.,  Arts.  2082,  2711. 

As  to  the  law  applicable,  see  the  text,  "Claims  Against  Estate 
of  Ward.'' 

Final  Settlement. 

Should  the  guardian  fail  to  file  his  account  for  final  settlement 
at  the  proper  time  then  the  court  may,  upon  its  own  motion,  or  on 
the  application  of  any  one  interested  in  the  estate,  cause  the  guard- 
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ian  to  appear  at  a  regular  term  of  the  court  and  file  the  account. 
Rev.  Stats.,  Art.  2766;  see  Form  No.  32. 

Tlie  account  to  be  filed  must  be  a  full  and  complete  exhibit  of 
the  condition  of  the  estate  as  provided  in  Rev.  Stats.,  Art.  2765. 

* 

Citation  and  Service, 

Citation  must  be  issued  and  served  upon  the  ward  if  living  and 
residing  in  the  State,  and  the  residence  known,  notifying  him  of 
the  filing  of  the  account  and  the  term  of  the  court  it  will  be  acted 
on.  Rev.  Stats.,  Art.  27^7.  If  the  ward  be  not  living  and  an 
administrator  of  the  estate  has  been  appointed,  then  such  admin- 
istrator must  be  served  with  citation.  Rev.  Stats.,  Art.  2768.  If 
no  administrator,  or  the  ward  is  a  non-resident,  then  service  must 
be  had  by  publication,  Rev.  Stats.;  Art.  2769,  and  in  the  settlement 
of  the  final  account  the  court  must  appoint  an  attorney  to  repre- 
sent the  interest  of  the  ward.    Rev.  Stats.,  Art.  2773. 

As  to  the  method  of  settlement  and  deliverv  of  the  estate  to  the 
ward  Articles  2774  to  2778  provide. 

FORM  NO.  45. 

CITATION    FOR   SERVICE   ON    MINOR. 

STATE  OF  TEXAS,  )  j„  ^^^^^  Court. 

County  of ) 

To   the  Sheriff  or  any  Constable  of County — Greeting: 

You  are  hereby  commanded  to  summon ,  a  minor,  to  appear 

before  tlie  county  court  of county,  to  be  held  at  the  town  of 

,  on  the day  of ,  A.  D ,  to  contest,  if  he 

sees  proper,  the  final  account  of ,  as  guardian  of  the  estate 

of  said minor,  now  on  file  in  said  court. 

Herein  fail  not,  but  of  this  writ  make  due  return,  showing  how  you 
have  executed  the  same. 

Attest:  

Clerk  of  the  County  Court  of County. 

Given  under  my  hand  and  seal  of  said  court  at  office,  this day  of 

,  A.  D 


Official  Signature. 
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Appeals  to  the  District  Court. 

ESTATES  OF  DECEDENTS. 

Any  person  considering  himself  aggrieved  by  any  decision,  order, 
decree,  etc.,  of  the  county  court  shall  have  the  right  of  appeal  to 
the  district  court.     Rev.  Stats.,  Art.  2355. 

The  appeal  is  perfected  by  giving  within 'fifteen  days  after  the 
decision  or  judgment,  etc.,  has  been  rendered,  and  filing  with  the 
clerk  of  the  couritv  court  a  bond  as  follows: 

FORM  NO.  46. 


STATE  OF  TEXAS,                   }                    In  Probate  Court, 
County  of \       Term,  A.  D 

Know  all  men  by  these  presents.  That  we,  as  principal, 

and and ,  as  sureties,  are  bound  to  the  Hon. 

,.  as  county  judge  of county,  and   his  successors 

in  office,  in  the  sum  of dollars^  conditioned  that  the  said 

,  appellant,  shall  prosecute  his  appeal  to  effect  and  perform 

the  decision,  order,  decree  or  judgment  which  the  district  court  shall 
make  thereon  in  case  the  decision  is  against  him  on  an  appeal  taken  and 

entered  of  record  in  the  county  court  of  said  county  on  the day  of 

,  A.  D ,  in  a  matter  of  the  estate  of ,  deceased. 

Witness  our  hands,  this  the day  of A.  D 


Approved : 

Official  Signature  of  Clerk  of  County  Court. 

W^en  iVo  Bond  for  Appeal  Required, 

1.  When  appeal  taken  by  an  executor  or  administrator,  no  bond 
is  required  unless  appeal  personally  concerns  the  executor  or  ad- 
ministrator.   Rev.  Stats.,  Art.  2257 ;  see  Rev.  Stats.,  Art.  1443. 

2.  When  party  desiring  to  appeal  is  unable  to  give  an  appeal 
bond,  when  he  may  file  within  the  time  for  filing  a  bond  an  affidavit 
of  poverty,  etc.     See  Rev.  Stats.,  Arts.  2258-2259. 

Transcripi, 

As  soon  as  the  bond  or  affidavit  is  filed  the  appellant  is  entitled 
to  a  transcript,  which  the  clerk  must  make  out  and  transmit  to  the 
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clerk  of  the  district  court,  Rev.  Stats.,  Art.  2259,  who  must  file 
and  number  and  enter  on  the  civil  docket,  the  case  to  be  disposed 
of  in  its  regular  order.    Rev.  Stats.,  Art.  2261. 

Tria,l  De  Novo. 

The  trial  is  de  novo,  Rev.  Stats.,  Art.  2262,  and  the  judgment 
of  the  district  court  is  certified  to  the  county  court  for  observance. 
Rev.  Stats.,  Art.  2263. 

Appeal  in  the  Administration  by  Guardian. 

Any  person  who  may  feel  aggrieved  by  a  judgment,  order  or 
decision  of  the  county  court  sitting  as  a  probate  court,  or  by  any 
order  of  the  judge  of  said  court,  may  appeal  to  the  district  court 
as  a  matter  of  right  mthout  bond.     Rev.  Stats.,  Art.  2789. 

By  Article  2562  the  judgments,  orders,  decrees  and  proceedings 
in  relation  to  guardianship  may  be  appealed  from  to  the  district 
court  by  any  one  feeling  himself  aggrieved  by  the  judgment,  order, 
etc.,  or  the  same  may  be  revised  and  corrected  by  certiorari  or  bill 
of  review,  as  provided  by  law.    Rev.  Stats.,  Art.  2799. 

Notice  of  Appeal. 

In  matters  of  guardianship  the  appeal  is  commenced  by  giving 
notice  of  appeal,  which  entry  must  be  made  on  the  record  during 
the  term  in  which  the  judgment,  order,  etc.,  appealed  from  was 
entered.    Rev.  Stats.,  Art.  2790. 

If  the  order  or  judgment  appealed  from  was  entered  in  vacation, 
then  notice  of  appeal  must  be  entered  before  the  close  of  the  next 
regular  term  of  the  court  thereafter. 

If  the  appeal  is  taken  at  the  time  the  order,  etc.,  is  entered,  then 
incorporate  it  in  the  order,  etc.,  as  follows:     "From  which  order 

(decision  or  judgment)  gives  notice  of  appeal,  which 

will  be  suspensive  on  appellant's  filing  a  bond  in  the  sum  of 

dollars,  as  prescribed  by  law." 

If  the  appeal  is  taken  after  the  decision  has  been  entered,  then 
give  notice  as  follows: 

FORM  NO.  47. 

And  now  comes and  gives  notice  of  appeal  from  the  order 

(decision  or  judgment)    rendered  in  the  above  cause  on   the day  of 

,  A.  D ,  in  the  county  court  of county,  sitting 

in  probate,  in  a  certain  proceeding  in  the  estate  of ,  a  minor 
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(or  person  of  unsouad  mind,  etc.),  wherein ~ (here-  state  sub- 
stance of  decision  appealed  from  which  will  be  suspensive  upon  the  appel- 
lant's filing  a  bond  in  the  sum  of dollars^  as  prescribed  by  law). 

Transcript, 

When  notice  of  appeal  is  given  and  entered,  the  clerk  must  make 
out  a  transcript  of  the  proceedings  upon  which  the  order,  judgment 
or  decision  was  entered,  and  transmit  it  to  the  clerk  of  the  district 
court.  The  transcript  is  confined  to  the  proceedings  in  the  par- 
ticular judgment  appealed  from,  Rev.  Stats.,  Art.  2791;  and  where 
more  than  one  appeal  has  been  taken  at  the  same  terra,  then  the 
whole  proceedings  may  be  embraced  in  one  transcript.  Rev.  Stats., 
Art.  2792. 

When  an  Appeal  Ads  as  Supersedeas. 

The  appeal  does  not  suspend  the  order  or  decision  appealed  from 
unless  the  party  appealing  files  a  bond,  within  twenty  days  after 
notice  of  appeal,  in  an  amount  fixed  by  the  court,  payable  to  and 
approved  by  the  clerk  and  in  the  following  form : 

FORM  NO.  48. 

APPEAL  B0T7D. 

STATE  OF  TEXAS,  '  \  ^"^  ^^^^^^  ^^"'*' 

County  of \  ^^^^^^^  ^^ ; ;"-- • 

)        Term,  A.  D 


Know  all  men  by  these  presents,  That  we,  ,  as  principal, 

and and ,  as  sureties,  are  bound  to , 

clerk  of  the  county  court  of county,  and  his  successors  in  ofiBce, 

in  the  sum  of dollars,  conditioned  that  the  said , 

appellant,  will  perform  the  orders  and  judgments  which  the  district  court 
may  make  therein,  in  case  the  decision  be  against  him. 

Witness  our  hands. 


Approved : 


Clerk  of. 


Note. — ^The  amount  of  the  bond  is  fixed  by  the  judge,  but  it  is  made 
payable  to  and  approved  by  the  clerk. 

The  appeal  without  bond  acts  as  a  supersedeas  (1)  when  taken 
by  a  claimant  on  the  disapproval  of  his  claim;  (2)  when  taken  by 
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the  guardidn^  but  not  where  the  guardian  is  appealing  from  a  de- 
eifeion  an  to  rights  of  guardianship  or  the  settlement  of  an  account. 
Kev.  Stati-,,  Art.  2705. 

Af<  to  the  rules  governing  appeals  in  guardianship  matters,  see 
the  text. 

The  trial  on  appeal  w  de  novo.     Rev.  Stats..  Art.  2798. 

» 

By  Bill  of  Review. 

Any  one  intcn:?sted  may  have  any  judgment,  order  or  decree 
royifn:(]  by  filing  a  bill  of  review  in  the  county  court  on  showing 
error  therein.     (See  text.)     Rev.  Stats.,  .\rt.  2797. 

By  Writ  of  Certiorari. 

Any  one  interested  may  have  any  decision  or  order  revised  by 
certiorari  from  the  district  court  under  same  rules  as  in  ease  of  the 
estate  of  decedents.     (See  text.)     Bev.  Stats.,  Art.  2800. 

FORM  XO.  49. 

NUNCUPATIVE  WILLS. 


8TATE  OF  TEXAS,  ) 


County  of 

The  undersigned,  A.,  B..  and  C,  reaidents  of ,  were  on  the 

day  of ,  A.  D ,  at  the  habitation  of  Charles  Fisher, 

the  deceased    (or  at  the  habitation  of ,  where  he  has  resided 

for  ten  days  next  preceding,  or  at whie  deceased  was  away 

from  home),  where  deceoHed  had  been  for  ten  days  or  more,  confined  by 
bodily  illncHH;  that  the  said  Charles  Fisher  was  then  afflicted  with  a 
mortal  Hicknesn,  and  Mng  apprehensive  of  approaching  death  did,,  at  said 

place,  on  the day  of .,  A.  D...:....,  in  the  time  of  his  last 

sicknesH,  call   upon - ,  .who   was    (or  were)    present  at  his 

bedside,  among  whom  w<»re  the  undersigned  (or  did  call  upon  the  under- 
signed who  were  present,  etc.),  to  take  notice  and  hear  testimony  that 
what  lie  WHH  then  about  to  say  was  his  last  will  and  testament,  and  he 
did  then  and  there  utter  the  following  testamentary  words: 

Hem  1 — That  he  gave  to  his  son  John,  residing  in  the  county  of 
the  sum  of  five  hundred  dollars. 

Item  2 — That  he  gave  to  his- daughter 'Mary  the  carriage  and  horses,  etc. 

That  after  said  words  were  spoken,  and  at  the  hour  of ,  while 

the  undersigned  were  present  at  the  residence  of  Charles  Fisher  (or  at 
the  place  of  his  deatli),  the  said  Charles  Fisher  departed  this  life. 

That  the  said  testator  was  twenty-one  years  of  age  wherf  he  made  dis- 
position of  his  property,  as  above  stated,  and  was  of  sound  disposing 
mind  and  memory. 
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That  the  undersigned  reduced  the  said  testamentary   words  to  writing 

on  the day  of ,  A.  D ,  and  hereby  certify  that  the 

foregoing  is  a  full,  true  and  complete  statement  as  the  same  was  uttered 
by  the  said  testator. 

In  testimony  whereof,  we  have  hereunto  set  our  hands,  this  the 

day  of ,  A.  D 


Note  1. — It  must  appear  that  the  will  was  reduced  to  writing  within 
six  days  after  making  the  will,  except  in  case  of  soldiers  in  military 
service  or  seamen  at  sea.     Rev.  Stats.,  Art.  5341   and  5342. 

Note  2. — No  nuncupative  will  can  be  proved  within  fourteen  days  after 
death,  and  only  upon  notice  to  those  who  would  have  been  entitled  by 
inheritance  had  there  been  no  will.     Rev.  Stats.,  Art.  5340.     See  text. 

FORM  NO.  60. 

APPLICATION   TO   PROBATE  NUNCUPATIVE  WILL. 

STATE  OF  TEXAS,  )    ^^^^^  ^^ '  deceased. 

n       tr     i  County  Court  of Coimty. 

^""  ^   ° )        Term,  A.  D 

To  the  Honorable  Probate  Court: 

shows  unto  Your  Honor  that  Charles   Fisher  died  on 

the day  of ,  A.  D ,  at ,  leaving  personal 

property  of  the  value  of dollars. 

That  said  Charles  Fisher  at  the  time  of  his  death  resided  in 

countv. 

That  on  the dfty  of ,  A.  D ,  the  said  Charles  Fisher 

at  his  usual  habitation  in  isaid  county  then  being years  of  age  and 

of  sound  mind,  but  in  his  -last  sickness,  made  in  the  form  of  a  nun- 
cupative will  his  last  will  and  testament,  and  by  stating  in  the  presence 
of  witnesses  then  in  attendance  at  his  bedside  the  following  testamentary 
words   ( here  set  out  the  words ) . 

That  at  and  before  the  speaking  of  said  testamentary  words  whereby 
he  bequeathed  his  personal  property  as  stated^  the  said  testator  called  on 


who  was   (or  were  present)    to  take  notice  that  #h«it  he  was  about  to  say 
was  his  will,  and  said  testator  did  then  and  there,  and  in  the  presence 

of ,   ,   ^ ,  utter   the  testamentary 

words  above  set  forth. 

That  on  the day  of ,  A.  D ,  the  said , 

,  andk ,   reduced   the  said  testamentary  words  to 

writing,  and  that  said  Chafles  Fisher,  without  revoking  or  altering  the 

said  nuncupative  will,  did  depart  this  life  on  the day  of , 

A.  D ,  and  during  said  illnes  in  which  the  testamentary  words  were 

spoken. 


i 
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Petitioner  shows  that  he  was  named  executor  in  said  will  and  is  quali- 
fied to  receive  letters  testamentary. 

That  Charles  Fisher  left  surviving  him  (here  set  out  names  of  all  per- 
sons w^ho  would  be  entitled  to  the  estate  if  there  was  no  will). 

Wherefore  he  prays  that  notice  of  this  application  be  given  by  citation 
to  the  above  named  parties  that  they  may  contest  the  same  if  they  see 
proper,  and  that  said  will  be  probated  and  letters  testamentary  issued  to 
petitioner. 


Applicant. 
Note. — Can  not  dispose  of  real  estate  by  nuncupative  will. 
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ACCOUNTING  (see  Exhibits  and  Final  Settiement)— 
application  to  compel  (see  Appendix),  605,  Form  34. 
guardian  must  account,  463,  486-487-488. 

in  resignation,  466-467. 

in  removal  or  death,  468-483. 

allowance  in  final  accounting,  488. 

(See  Annual  Account.) 

ADMINISTRATION  (see  Granting  Letters)— 
in  two  counties,  29. 
in  two  or  more  States,  29. 
/  on  two  or  more  estates,  46. 
foreign  administration,  29-211-260. 
ancillary,  29-30. 

on  estate  of  living  man,  9-35-41. 
on  soldiers'  estates,  101. 
time  within  which  to  be  taken  out,  23. 
necessity  for,  31. 

debts  due,  31. 

what  are  debts  to  support,  33. 
granting  when  necessity  not  apparent,  34. 
void  grants  of,  35-36. 
order  granting,  44. 
effect  of,  44. 

not  dependent  on  record  of  petition,  42. 
expenses  of,  337. 
with  will  annexed,  98. 

under  will,  99. 

by  executor  in  court,  99. 

(See  Appendix,  Form  No.  5,  note,  p.  584;  Independent 
Executors.) 

ADMINISTEATOES  (see  Granting  Letters)— 
an  officer  of  court,  23. 
who  may  be,  37-38. 
order  of  appointment,  44. 
effect  of  appointment,  23-65. 
issue  as  to  appointment,  45. 
evidence  of  appointment,  45. 
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ADMINISTRATOKS— continued. 

recognition  for  number  of  years,  45. 

appeal  from  order  appointing,  45-65. 

issuing  commission  to,  67. 

can  not  be  attacked  collaterally,  34-65. 

suing  administrators  for  interest  in  estate,  258. 

duties  and  ix>wer8  of  administrators,  82. 

to  file  inventory  and  appraisement,  68. 

to  file  list  of  claims,  75. 

to  file  new  inventories,  77. 

care  of  property,  82-56. 

continuing  business,  83. 

carrying  on  farm,  84-85. 

how  discretion  controlled,  85. 

renting  and  hiring,  86. 

power  to  appoint  agents,  85. 

power  to  contract,  87-88. 

contracting  without  order,  88-89. 

collection  of  claims,  90. 

powers  in  collecting,  90-91. 

must  carry  on  contracts  of  intestate,  87. 

can  not  set  aside  fraudulent  conveyance,  74. 

suing  for  property  of  estate,  92. 

must  sue  while  administration  pending,  92. 

suing  in  dual  capacity,  93. 

suing  administrators  for  property,  258. 

when  two  or  more  appointed,  95-67-127. 

all  must  join  to  convey  land,  95-97. 

can  not  purchase  at  sale,  282-283. 

to  obey  decree  in  partition,  366. 

can  not  be  assignee  by  purchase  of  claims  for  himself,  253. 
(See  Removal  Of;  Sales  by  Administrator;  Resignation  Of; 
Oath  and  Bond.) 

ADMINISTRATOR  DE  BONIS  NON,  137. 
nature  of,  137. 
appointment  of,  138. 
oath  and  bond  of,  138. 
necessity  for  de  bonis  non,  138. 
delay  in  suing  out,  140. 
discharge  of  de  bonis  non,  141. 
when  not  in  county  of  original  administration,  141. 
powers,  duties  and  liabilities,  143. 
suing  for  devastavit,  143-144. 
allegations  in  devastavit,  144-145. 
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ADMINISTEATOR  DE  BONIS  NON— continued, 
may  sue  on  bond  on  former  adminietrator,  62. 
may  sue  on  bond  where  suit  may  be  brought^  146. 
liability  of  .sureties  on  former  bond,  146. 
sureties  may  be  sued  alone,  147. 

may  set  aside  fraudulent  sales  of  former  administrator,  144. 
revising  accounts  of  former  administrator,  144. 
(See  Application  for,  also  Appendix,  forms,  584.) 

ADOPTED  CHILD  (see  Descent  and  Distribution)— 
contract  to  adopt  as  heir,  570. 
inheriting,  346-347. 

ADVANCEMENTS,  356-357-362. 
hotch  potch,  356-362-369. 

ALLOWANCE  OP  CLAIMS,  216. 
effect  of  allowance,  217. 
contesting  claim,  217. 
reconsideration  of,  218. 
annulling  allowed  claim,  218. 
judgment  to  be  entered,  218. 
when  judge  disqualified,  219. 
effect  of  allowance  and  approval,  219-220. 
when  claim  barred,  222. 
when  false  and  fraudulent,  218-220. 
when  claim  rejected,  223. 
evidence  of  rejected  claim,  224. 
when  claim  but  not  lien  allowed,  226. 
probate  court  must  determine  lien,  226. 
but  may  appeal  to  district  court,  226. 
approval  of  claim,  217. 
claim  docket,  217. 
approval  by  court,  217-219. 
effect  of  approval,  219-220. 
contest  of  claim,  217. 
judgment  to  be  entered,  218. 
when  judge  disqualified,  219. 
(See  Rejection  of  Claim.) 

ALLOWANCE  TO  WIDOW  AND  CHILDBEN— 
to  widow  and  minor  children,  159. 
year's  support,  159. 

time  to  be  made,  160. 

who  may  defeat  it,  160. 

creditors  can  not,  160. 

amount  of  allowance,  161. 
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ALLOWANCE  TO  WIDOW  AND  CHILDREN— continued, 
order  to  be  entered,  162. 
how  to  be  paid,  162-163. 
to  second  wife,  163. 
taken  out  of  insurance,  163. 
what  liens  affect  it,  163. 
to  whom  to  be  paid,  164. 
how  apportioned,  165. 
what  interest  is  taken,  165. 

(See  Exemptions  and  Allowance  in  Lieu  of;  Homestead  and 
Allowance  in  Lieu  Of.) 

ANCILLARY  LETTERS,  30. 

ANNUAL  ACCOUNT  (see  Exhibits),  315,  614. 
of  administrators,  etc.,  315-316. 
of  guardians,  463,  614. 
effect,  464. 

must  return  annual  account,  464. 
of  independent  executor,  107-108. 

ANNUITIES,  565. 

ANNULLING  WILLS-^- 
agreement  to  annul,  517. 
revoking  and  annulling,  524. 
for  forgery  and  fraud,  524-525. 
(See  Petition  For,  Appendix,  591,  Form  No.  16.) 
annulling  power  to  sell  in  will,  121. 
annulling  independent  clause  in  will,  113. 

APPEAL  (see  Certiorari)— 
revision  by,  326. 
to  district  court,  326. 
from  final  order,  326. 
who  may  appeal,  327. 
from  order  appointing  administrator,  45. 
in  guardianship,  494  et  seq. 
from  order  removing  administrator,  156. 
from  approving  claim,  218,  233. 
procedure  in  appeal,  327. 

the  bond,  327-328,  617,  Form  No.  46. 

without  bond,  328,  495-496,  617. 

administrator  need  not  give,  328-329,  331. 

when  independent  executor  must  give,  331. 

in  what  time  bond  to  be  given,  327-329. 

appeal  with  or  without  bond  in  guardianship,  495-496. 
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APPEAL — continued. 

notice  of  appeal,  329. 

(See  Appendix,  618,  Form  No.  47.) 

perfecting  appeal  by  notice,  329-331. 
effect  of  appeal,  330. 
trial  de  novo,  330,  496,  618. 
carries  up  whole  case,  330. 
from  district  to  Circuit  Court  of  Appeals,  331. 
judgment  on,  certified  to  county  court,  332,  618. 
transcript  in  appeal,  332,  617-618-619. 

appeal  dismissed  for  want  of,  332. 
must  docket  appeal,  332. 
tried  in  regular  order,  332. 
judgment  on,  332,  618. 

APPEAL  IN  GUARDIANSHIP,  618  (see  Guardian  and  Ward)— 
from  judgment  probating  will,  523. 
(See  Wills;  Appendix  forms.) 

APPRAISEMENT  (see  Inventory). 

APPROVAL  OF  CLAIM,  216-217. 

ASSETS— 

what  are,  69,  248. 

homestead  as,  70,  185. 

when  property  not,  74, 

property  fraudulently  transferred,  74. 

exempt  property,  73. 

(See  Insurance.) 

of ,  non-residents,  484-485. 

ASSIGNEE— 

claims  payable  to,  248. 
administrator  can  not  be,  248. 

AUDITOR,  320. 

AUTHENTICATION  OF  CLAIMS,  212,  471-476. 
statutes,  212. 

affidavit,  212,  471,  596,  Form  No.  23. 
before  whom  taken,  213,  471. 
paying  claim  without,  213,  476. 
against  ward^s  estate,  471,  et  seq. 
(See  Guardian  and  Ward;  Claims;  Appendix  forms.) 
when  claim  lost  or  destroyed,  213,  596. 
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B 
BAERED  CLAIM,.  222. 
allowance  of,  222. 
set  aside  by  direct  proceeding  if  allowed,  222. 

BENEFICIARY  UNDER  WILL,  549  (see  Wills)— 
keeping  property  together  until  of  age,  537,  551. 

BILL  OF  REVIEW,  325,  492-493,  620. 
in  guardianship,  492. 
effect  of,  493. 

BONA  FIDE  PURCHASER  AT  SALES,  286. 
(See  Appendix,  580.) 

BOND,  51,  138,  148,  425-426  (see  Guardian;  Appeal;  Notes  on 

Bond,  585)— 
time  within  which  to  be  given,  52. 
purpose  of,  52. 
amount  of  bond,  51-53. 
bond  by  married  women,  53,  426. 
bond  by  minor,  426. 
giving  new  bond,  53-54,  426-428,  499. 
effect  of  giving  new  bond,  53-55. 
liability  on  bond,  56,  429. 

to  co-administrator,  58. 

for  care  of  property,  54-56. 

for  devastavit,  55-57,  63-64,  143-144. 

interest,  56-58. 

of  sureties,  58-59,  146,  430. 

(See  Sureties.) 
subrogation  of  sureties  on,  60. 
release  of  sureties,  60. 
suing  on  bond,  jurisdiction,  19-20. 
suing  on  until  exhausted,  60-61,  433. 
who  may  sue  on,  62. 
administrator  de  bonis  non  suing  on,  62. 
who  may  be  sued  on,  63. 
venue  of  suit  on,  64,  433. 
when  may  be  sued  on,  64-65. 
when  amount  to  be  determined  before  suit,  65. 
defenses  when  sued  for  devastavit,  66. 
(See  Temporary  Administrator.) 
bond  of  survivor  in  community,  398. 
liability  on  for  failure  to  collect  claim  or  property,  90. 
limitation  to  suit  on  guardian's  bond,  434. 
when  need  not  be  given,  434. 
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BOND — continued. 

requiring  independent  executor  to  give  bond,  591. 
(See  Appendix,  Forms  Nos.  7,  17,  42,  46,  48.) 
to  prevent  creditor  from  taking  out  letters   (see  Appendix 
forms),  584-685. 

BOXDS  FOR  TITLE  ENFORCED,  310   (see  Appendix,  Form 

No.  29). 

BOOKS  OF  PROBATE  COURT;  575-578  (see  Appendix). 

BURDEN  OF  PROOF— 
in  probate  of  wills,  511. 

C 

CARRYING  ON  BUSINESS,  83-84. 
farm,  84. 

by  guardian,  445-446. 
by  independent  executor,  112-115. 

CAVEAT  EMPTOR,  284. 

representation  of  administrator,  284. 

CERTIORARI,  333,  497,  620. 
writ  of  right,  333. 
procedure  in,  333. 

the  application  in,  333. 

bond  for  costs,  334. 

supersedeas  bond,  334. 

issuing  writ,  334. 

the  writ,  334 

citation  to  issue,  335. 

effect  of  certiorari,  335. 

trial  de  novo,  335. 

judgment  in,  335. 

appeal  from  district  court,  335. 
in  guardinaship,  497. 

CERTIFICATE— 

sale  of  by  administrator,  265. 

CHILD  OR  CHILDREN  (see  Descent  and  Distribution)— 
construed,  345,  389,  549. 
how  children  take,  343. 

bastards,  343. 

half-blood,  343. 
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CITATIONS  AND  SEBVICE,  579-580   (See  Appendix,  Formd 

Nos.  21,  34,  38,  43,  44,  45)— 
in  granting  letters,  42-43. 
in  guardianship,  416,  608. 
in  sales,  268,  448,  612. 
in  partition,  359. 
in  certiorari,  335. 
withdrawing  estate,  148. 
in  probating  wills,  504. 
resignation  of  administrator,  157,  595. 
resignation  of  guardian,  614. 
removal  of  administrator,  165. 
in  escheated  property,  379. 
in  final  settlement,  486. 

CLAIMS— 

list  of,  75-76  (see  Inventory). 

return  of  list,  76. 

collecting  claims,  90. 

powers  in  collecting,  90. 

presenting  claims,  200  (see  Presentation  of  Claim). 

when  lost  or  destroyed,  213. 

authentication  of  claims,  212  (see  Authentication). 

paying  claim  without  authentication,  213. 

allowance  of  claim,  216. 

efffect  of  allowance,  217-219. 

judgment  in  allowance,  218-221. 

judge  disqualified  to  allow,  219. 

claim  docket,  217. 

contesting  claim,  217. 

reconstruction  of  allowance,  218. 

approval  of  claim,  217. 

effect  of  allowance  and  approval,  219-220. 

when  claim  barred,  222. 

rejection  of  claim,  223  (see  Suing). 

effect  of,  223-224. 
evidence  of  rejection,  224. 

refusal  to  act,  224. 

rejection  must  appear,  223-224. 
must  sue  in  ninety  days,  223-225. 

administrator  bound  by  his  reasons  for  rejection,  224-228. 
defenses  by  administrator,  225-226-228. 
pleading  set-off  to  suit  on  claims,  229-230  (see  Set-off), 
suft  on  claim  jurisdiction,  226. 

secured  by  lien,  228-229. 
what  petition  to  state,  227. 
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CLAIMS — oontinued. 

sue  on  whole  claim,  though  rejected  in  part,  227. 

judgment  on  claim,  232-233. 

when  judgment  establishes  lien,  233. 

appeal  from  court's  action,  233. 

suit  on  claim  accruing  after  death,  231. 

limitation  to  suit  on  claim,  222,  256-257. 

assignment  of,  248. 

suing  heirs  on  claim,  151,  251-252,  254  (see  Heirs). 

CLASSIFICATION  OF  CLAIMS,  235. 
power  to  classify,  235. 
how  classified,  235-236. 
expenses  of  last  sickness,  235. 
allowance  to  widow  and  children,  236. 
expenses  of  administration,  236. 
claims  secured  by  liens,  236. 

by  vendor's  lien,  236. 

imder  Art.  2053,  237. 

under  other  liens,  237. 
all  unsecured  claims,  238-239. 
those  not  presented  in  twelve  months,  238-239. 
may  belong  to  several  classes,  239. 
reclassifying,  240. 
(See  Payment  of  Claims;  Presentation  of  Claims.) 

CLAIM  DOCKET  (see  Appendix). 

CLERK— 

duties,  577. 

CLOSING  ESTATE,  370  (see  Discharge  of  Administrator)  — 
when  fully  administered,  383. 
may  be  reviewed  by  certiorari,  383. 
when  heirs  can  not  object,  383. 
evidence  of  discharge,  384. 
lapse  of  time  as  evidence,  384. 
effect  of  order  closing,  384. 

CODICIL,  518. 

COLLATERAL  ATTACK,  9-10,  26-28,  34,  45. 
judgment  can  not  be,  9-10  (see  Judgments), 
sale  can  not  be,  274,  302. 
nor  order  of  sale,  274. 
nor  confirmation,  291. 
nor  deed,  301-302. 
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COLLATERAL  ATTACK— continued, 
in  partition,  369-370. 
what  is  collateral  attack,  302. 
what  is  direct  attack,  304. 

COLLATERAL  KINDRED  (see  Descent  and  Distribution). 

COMMISSIONS  OF  ADMINISTRATOR,  336-337. 
expense  account,  337. 

filing,  337. 
extra  services,  338. 
attorney's  fees,  338. 
costs,  386. 
(See  Compensation.) 

COMMISSIONERS  AND  APPRAISERS— 

in  partition,  363-364-365. 
pay  of  appraisers,  489. 

COMMUNITY— 

administration  of,  387,  605-606. 

what  is,  387. 

Liable  for  community  debts,  388. 

passes  to  survivor  when  no  administration,  388. 

when  no  child  or  children,  388-389. 

Art.  1696  and  2220  compared,  389-390. 

when  husband  or  wife  become  insane,  388-389. 

powers  of  surviving  husband  when  no  children,  389-390. 

powers  of  surviving  husband  when  there  are  children,  390. 

survivor  as  managing  partner,  390. 

survivor  may  convey  to  settle  debts  only,  390. 

presumption  of  community  debts  in  sale,  391. 

creditors  may  sue  surviving  husband,  391-394. 

judgment  and  sale  good  against  children,  391. 

wife  as  survivor,  391. 

allowed  exemptions,  392. 

no  personal  liability,  392. 

suing  surviving  widow,  392-393. 

when  power  to  dispose  of  community  ceases,  394. 

effect  of  remarriage,  394. 

effect  of  remarriage  on  judgment  for  community  debt,  395. 

effect  of  divorce  after  second  marriage,  395. 

reimbursement  for  community  debts  paid,  396. 

effect  of  letters  on  community  estate,  394. 

effect  of  will  on  community,  640. 
qualifying  as  survivor,  397; 

statutes  and  procedure,  397-398. 
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COMMUNITY— <;ontmued. 

bond  for,  398-399,  402. 

new  bond  for,  399. 

powers  when  qualified,  400-401. 

when  wife  qualifies,  400. 

continues  until  marriage,  400. 

difference  between  powers  of  survivor  and  qualified  sur- 
vivor, 400-401. 

not  qualifying  opens  estate  to  administration,  399. 

children's  interest,  401. 

inventory  and  appraisement,  401. 
effect  of,  401. 

rights  of  creditors  after  survivor  qualifies,  404. 

right  to  proceed  after  twelve  montiis,  404. 

procedure  by  creditors,  404-405, 

action  in  probate  court,  405. 

in  district  and  county  courts,  405. 

these  remedies  not  exclusive,  406. 

issues  on  probate  court,  406-407. 

paying  according  to  classification,  407-408. 

right  of  heirs  vs.  survivor  under  bond,  409. 

effect  of  letters  on  community  estate,  394. 

partition  of  community  by  heirs,  410  (see  p.  198). 

county  court  has  no  exclusive  jurisdiction,  411. 

when  application  to  partition  must  stop,  411. 

liability  of  survivor  in  partition,  411. 
for  rents  and  profits,  412. 

partition  by  survivor,  412. 
descent  of  community,  388-389. 

COMPENSATION  AND  COSTS,  336  (see  Expense  Account), 
commissions  not  recoverable,  336. 
extra  services,  338. 
for  attomey^s  fees,  338. 

as  to  fees  and  costs,  when  to  be  paid  in  transferring  estate,  386. 
when  attorney's  fees  can  not  be  allowed,  339. 
of  guardian,  489. 

of  expenses  and  costs  of,  489. 

when  personally  charged,  490. 
(See  Commissions.) 

CONDITIONAL  ESTATES,  547-548. 

CONCLUSIVENESS  OF  FINAL  SETTLEMENT,  323-324,  370. 
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CONFIRMATION  OF  SALES,  289  (Appendix,  Form  No.  28). 
effect  of,  290-291. 
collateral  attack  on,  291-316. 
of  void  sale,  291. 
of  voidable  sale,  292. 
evidence  of,  292. 

presumption  from  lapse  of  time,  293. 
after  presumption  must  comply  with  terms,  293. 
(See  Appendix  forms.) 

CONSTEUCTION  (see  Wills)— 

CONTESTING  CLAIMS,  217. 

CONTESTING  LETTERS,  ETC.,  40-41-42. 
probate  of  wills,  505. 
application  to  withdraw  estate,  151. 
application  for  orders  in  probate  court  (see  Appendix). 

CONTINGENT  DEVISE,  558-559. 

CONTINGENT  REMAINDERS  (see  Remainders). 

CONTRACTS— 

administrator's  power  to  contract,  87-88. 

valid  contracts  by,  89. 

must  carry  out  contracts  of  deceased,  87-170  (32  S.  W.  R., 
571;  38  id.,  284). 

by  independent  executor,  122-125,  136  (see  Powers  of  Inde- 
pendent Executor). 

by  guardians,  445-446-447. 

COSTS  (see  Expense  Account  and  Compensation) — 
of  guardianship,  489. 
when  guardian  personally  charged,  490. 
when  costs  adjudged  against  applicant,  490. 
bond  for  costs  in  probate,  340. 
of  administration,  339-336. 
in-  exhibiting  and  establishing  claim,  474. 
costs  of  suit  against  claimant,  233. 

COUNTY  JUDGE— 

when  disqualified,  20,  219. 
effect  of  appointment,  20. 
(See  Appendix,  Duties  Of.) 
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CEEDITORS  (see  Presenting  Claims)— 

can  not  defeat  allowance  to  widow,  160,  165. 

suing  administrator  on  rejected  claim,  225-226. 

suing  heirs,  151-153,  251,  253-254.     . 

suing  devisees,  561. 

may  garnishee  heirs,  252, 

setting  aside  fraudulent  conveyance,  74,  178. 

suing  after  estate  withdrawn,  151-152. 

may  sue  on  bond,  151-152. 

may  sue  any  or  all  of  distributees,  152. 

have  lien,  152. 

may  be  administrator,  38. 

when  application  may  be  defeated,  39. 
(See  Appendix,  584-585.) 

D 
DEATH— 

must  be  dead  to  take  out  letters,  35. 
must  allege  in  petition  for  letters,  41. 
proof  of,  41. 
presumption  of,  41. 

DE  BONIS  NON  ADMINISTRATOB,  137. 
(Petition  For,  Appendix,  Form  No.  6.) 

DEBTS— 

as  necessary  to  administration,  31. 
what  are  debts  to  support,  33. 
not  when  barred,  33. 

DECREES  (see  Judgments;  Appendix  Forms) — 

to  be  entered  in  open  court  (see  Appendix),  575-578. 
ordering  partition,  360. 
of  partition,  365. 

DEED  OF  ADMINISTRATOR,  298. 
not  essential  to  title,  298. 
eflfect  of  recitals  in,  299. 
description  in,  300. 

not  suflBcient,  300. 

aided  by  parol,  300. 
to  administrator  an  asset,  68. 
passes  title,  300-301. 
issue  as  to  authority  to  make,  301. 
executed  after  office  expires,  301. 
warranty  does  not  bind  estate,  301. 
can  not  attack  collaterally,  301-302. 
(See  Deeds  by  Guardian,  459-460.) 
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DELAY  IN  TAKING  OUT  ADMINISTRATION,  23-24. 
statute  of  four  years  discussed,  23-26. 

DE  NOVO  TRIAL,  330,  496,  618. 

DEPOSITION  AND  EVIDENCE  (see  Appendix,  580). 

DESCENT  AND  DISTRIBUTION,  341. 
statutes.  Art.  1688  et  seq.,  341-342. 
statute  easy  of  construction,  344. 
when  no  surviving  husband  or  wife,  341,  or  child,  348. 
when  surviving  husband  or  wife,  341,  347. 
when  no  children,  342,  347-348. 
sources  not  regarded,  Art.  1690,  342. 

except  in  case  of  adopted  child,  342. 
per  capita,  per  stirpes.  Art.  1695,  343. 
children  born  out  of  lawful  wedlock,  343. 
children  of  half  blood,  343-344: 
statute  may  be  changed,  344. 
change  between  1836  and  1848,  344. 
Children — 

primarily  inherit,  345. 

children  and  descendants  defined,  345,  389. 

heir  defined,  345. 

inheritance  fixed  at  death,  346. 

adopted  child,  346-347. 

when  father  and  mother  take  from,  347-348. 
when  brothers  and  sisters  take,  347-348. 
when  grandmother  and  grandfather  take,  341,  348. 
when  other  collateral  kindred  take,  341,  348-349. 
how  grandchildren  take,  349. 
descent  of  personal  estate,  360. 
descent  by  community,  388-389. 
descent  of  homestead,  196-197. 
joint  interest  in  property,  353. 
descent  through  aliens,  354. 
inheritance  by  aliens,  350. 
method  of  determining  who  are  heirs,  354. 

DESCRIPTION— 

in  order  of  sale,  272. 

in  deed  of  administrator,  300. 

DEVASTAVIT— 

what  is,  57. 

liability  on  bond  for,  57. 
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DEVASTAVIT— <jontinued. 
defenses  when  sued  for,  66. 
(See  Administrator  De  Bonis  Non.) 
brought  by  heirs  of  community,  410. 

DEVISES,  558.    * 

contingent  devise,  558-559. 
devise  subject  to  debts,  560. 
when  title  to  devisee  fails,  561. 
lapsed  devises,  561-562. 
bona  fide  purchasers  from,  562. 
agreement  to  distribute  estate,  562. 
right  to  partition,  356  et  seq.,  571. 
contract  to  be  made  devisee,  570. 
executory  devise,  547. 

DIEECT  ATTACK  (see  Collateral  Attack)— 
what  is,  302. 

DISCHAKGE  OF  ADMINISTRATOE  (see  Closing  Estate)— 
discharge  of,  383. 
evidence  of,  384. 
by  lapse  of  time,  384. 
effect  of,  384. 

can  not  reopen  succession,  385. 
on  settlement,  149,  385. 
acts  of  administrator  after  discharge,  385. 
of  guardian,  491. 
(See  Appendix  forms.) 

DISQUALIFICATION  OF  COUNTY  JUDGE,  20,  219. 
when  disqualification  forbids  allowance  of  claim,  219. 

DISTRIBUTION,  341  et  seq. 

DOCKET— 

probate,  575. 
calling  docket,  578. 

claim  (see  Appendix),  576. 

DUTIES  AND  POWERS  OF  ADMINISTRATORS,  82,  366. 
when  two  or  more,  67,  95,  101. 
de  bonis  non,  143  (see  Administrators). 

DUTIES  OF  COUNTY  JUDGE  (see  Appendix). 

DUTIES  OF  PROBATE  CLERKS  (see  Appendix). 
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B 

ELECTION  UNDER  WILL,  641-542. 
effect  of,  642. 
proof  of,  642. 
when  not  elective,  542. 

ESCHEATED  PROPERTY— 
when  estate  escheats,  378. 
duty  of  district  and  county  attorney,  378. 
citation  to  issue,  379. 
judgment  to  be  entered,  379. 
property  to  be  sold,  380. 

citation  to  issue,  380. 

petition  for,  380-381. 
jurisdiction  of  district  court,  381. 
evidence  to  sustain  escheat,  381. 
defenses,  381. 
right  of  heirs  to  recover,  267,  381. 

ESTATES  (see  Wills,  Estates  that  Pass)— 
of  soldiers,  101. 
upon  condition,  647-548. 
life  estate,  555. 
estates  in  fee,  653-554. 
estate  in  remainder,  646. 

ESTOPPEL,  TITLE  BY,  308,  542. 
of  legatees,  670. 

EXECUTOR  (see  Wills  and  Granting  Letters  Testamentary;  Wills 

Qualifying  As) — 
power  to  sell  under  will,  120. 
administering  estate  in  court,  98-99. 
when  t^vo  or  more,  acts  by  one,  67,  95,  127. 
all  must  joint  to  convey  land,  95,  128. 
suing  in  dual  capacity,  93. 
de  son  tort,  147. 
(See  Independent  Executor,  Resignation  Of,  Discharge  Of, 

Suing.) 

EXHIBITS  AND  ACCOUNTING— 
statutes,  315-316. 
purpose  of,  316. 

filing  and  notice,  316  (see  Appendix,  Form  33). 
who  may  except,  316. 
approving,  317. 
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EXHIBITS  AKD  ACCOUNTING— continued, 
effect  of,  317. 
when  estate  withdrawn,  148-149. 
final  settlement,  318. 
of  guardian,  486-488. 
(See  Vouchers;  Final  Settlement;  Appendix  forms.) 

EXEMPTIONS— 

exempt  property,  72-73. 

as  an  asset,  73-74. 

setting  aside  for  widow,  166. 

statutes  covering,  166-167. 
no  part  of  estate,  167. 
who  are  beneficiaries,  167. 
allowance  in  lieu  of,  169. 

amount  fixed,  169. 

statutes  governing,  169-170. 

out  of  what  property  taken,  169. 

out  of  insurance,  170. 

what  liens  control,  170-171. 

Art.  2053  applies  to  both  solvent  and  insolvent  estates,  171. 

set  aside  with  liens,  172. 

rules  governing,  173-174. 
to  whom  exempted  property  delivered,  175. 

statutes  governing,  175-176. 

not  defeated  by  owning  separate  estate,  176. 

can  not  prevent  by  will,  176. 

what  interest  in  exempt  property  taken,  177-178. 
exemptions  of  wife  as  survivor  of  community,  392. 

m 

EXPENSE  OF  PARTITION,  367. 
presenting,  205-208. 

effect  of,  206-223. 
when  approved  by  judge,  223. 

has  not  effect  of  final  judgment,  366-367. 
of  guardianship,  489. 
expense  account,  337. 
filing  expense  account,  337. 
for  attorney's  fees,  338. 

when  not  allowed,  339. 
costs,  339. 
when  personally  charged,  490. 
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F 

FAILURE  TO  OBEY  ORDER  BY  GUARDIAN  TO  TURN 

OVER  ESTATE,  488. 

FAILURE  TO  PAY  CLAIM,  250  (see  Payment  of  Claims), 
application  for  order  to  pay  (see  Appendix). 

FAILURE  TO  RECORD  PAPERS  (see  Appendix). 

FAILURE  TO  RETURN  ANNUAL  ACCOUNT  BY  GUAR- 
DIAN, 610. 

FARM— 

carrying  on,  83-84. 

FEE  BOOK,  577. 

FEES  AND  COSTS  (see  Compensation). 

FEE  SIMPLE,  LIMITING  ALIENATION,  553-555. 

FINAL  SETTLEMENT  AND  ACCOUNT,  318. 
time  for  limited,  318. 
proceedings  in,  318. 

citation  to  issue,  319  (notice  of  filing.  Form  33,  p.  605). 
citation  to  compel  filing  (Appendix,  Form  34). 
how  served,  319. 
how  returned,  320. 
exceptions  to,  320. 
who  may  except,  320. 
referred  to  auditor,  320. 
limitations  to  compelling  settlement,  320. 
jurisdiction  of  probate  court  in,  321. 
what  items  may  be  attacked,  321-322. 
conclusiveness  of  final  settlement,  323-324. 
how  fraud  in  attacked,  324. 
when  estate  withdrawn,  324. 
(See  Guardian;  Final  Settlement,  486;  Vouchers.) 

FORECLOSING    LIEN   vs.    ESTATE    (see   Appendix    forms; 

Liens). 

FOREIGN  ADMINISTRATORS,  29. 

judgment  against,  presentation  of,  211. 
right  to  sue,  260. 
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FOREIGN  EXECUTOES— 
sales  by,  313-314. 
validating  deeds  of,  530. 
right  to  sue,  260. 

FOREIGN  GUARDIAN  AND  WARD,  484. 
dealing  with  property  in  Texas,  484. 
removing  it  from  state,  484-485. 
non-resident  ward,  485. 

FOREIGN  WILLS  (see  Probating)— 
probating,  526-527. 
sales  imder,  250-308. 

FRAUD  IN— 
sales,  302. 

who  may  impeach,  303. 
where  set  aside,  303-304. 
must  be  direct  attack,  304. 
in  settlements,  323. 

how  attacked,  324. 
in  wills,  510-513. 

FRAUDULENT  CONVEYANCE  BY  INTESTATE— 

who  can  set  aside,  74. 

FRAUDULENT  SALES,  302. 
by  administrator,  70-302. 

representations  in  sales  by  administrator,  284-285. 
in  administrator's  sales,  302. 
who  may  impeach,  303. 
by  direct  attack,  304. 
setting  aside  by  probate  court,  303-304. 
by  administrator  de  bonis  non,  144. 
administrator  can  not  set  aside,  74. 
fraudulent  grantee  charged  as  trustee,  305. 
when  purchaser  may  recover  purchase  money,  305. 

G 

GRANTING  LETTERS,  23  (see  Letters  of  Administration), 
is  a  proceeding  in  rem,  11-42.  '* 

effect  of  granting,  23. 
must  be  administrator  to  collect  debts,  23. 
necessity  of  debts,  31. 
unless  no  necessity  for^,  23,  34. 
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GRANTING  LETTERS— continued, 
what  are  debts  to  support  grant,  33. 
court  must  determine  necessity,  34. 
granting  letters  though  no  necessity,  34. 
effect  of  granting  when  no  necessity,  34. 
time  within  which  taken  out,  23-24. 
delay  in  taking  out,  23-26. 
statute  of  four  years  discussed,  23. 
jurisdiction  as  to  venue  must  appear,  27. 
statute  as  to  venue,  27. 
as  to  when  and  where  taken  out,  27-28. 
where  deceased  had  property,  27. 
what  is  property  within  statute,  29. 
granting  letters  in  two  counties,  29. 
when  in  two  or  more  States,  29. 
ancillary  letters,  30. 
void  grants,  28,  35. 
must  appear  applicant  entitled,  37. 
who  may  be  appointed,  37. 
contesting  grant,  43. 
order  granting,  44. 
issue  as  to  appointment,  45. 
appeal  from  order,  45. 
issuing  letters,  67,  586. 
when  two  qualify^  67. 
can  not  be  collaterally  attacked,  9-10. 
(See  Collateral  Attack.) 

procedure  in  granting  (see  Appendix,  Form  No.  3) — 

application  and  venue,  28,  582. 
notice  of,  585. 

property  as  basis  of  venue,  28-29. 
effect  of  judgment  granting,  28. 
not  extra-territorial,  29. 
persons  entitled  lo,  37. 

married  women^  38. 

next  of  kin,  38. 

creditors,  38-39. 

when  one  appointed  by  widow  or  next  of  kin,  38  (Appen- 
dix, Form  4,  p.  583). 

anyone  of  good  character,  39. 
when  creditor's  application  defeated,  39. 
form  of  bond  to  be  given  to  prevent  creditors  from  taking 

letters,  584-585. 
to  one  having  joint  interest,  40. 
^vhen  applicants  equally  entitled,  40. 
(See  Appendix  forms.) 
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GRANTING  LETTEES— continued, 
filing  petition  for,  41. 
'    what  to  contain,  41. 

issuing  citation^ and  service,  42-43. 

is  proceeding  in  rem,  11,  42. 
contesting  application,  43-44. 
order  granting,  44  (Appendix,  Form  8,  585). 

what  to  contain,  44. 
appeal  from  order,  45. 
two  estates  to  same  person,  38,  46. 
time  in  taking  out,  23-24. 
(See  Appendix  forms.) 
bond  to  be  given  (see  Bond). 

GRANTING    LETTERS     TESTAMENTARY,     531-532     (see 

Wills;  Appendix  forms). 

GUARDIAN  AND  WARD— 

jurisdiction  of,  414-415. 

rules  governing  estates  of  decedents  apply,  415. 

who  may  be  placed  under  guardianship,  415. 

when  guardianship  may  be  sued  out,  415. 

domicile  of  minor,  415-416. 

procedure  in  appointing,  416,  606  (see  Appendix,  Forms  Nos. 

36  and  37). 
citation  service  and  return,  416,  608   (see  Appendix,  Forms 

Nos.  38  and  39). 
waiving  issue  of  citation,  416-417. 
proceedings  begun  by  county  judge  on  his  own  motion,  417, 

609  (see  Appendix,  Form  No.  40). 
who  entitled  to  be  appointed,  417. 
natural  guardianship,  417. 

appointment  by  will,  418. 

application  for  letters,  607  (see  Appendix,  Form  No.  37). 
of  illegitimate  child,  418. 
when  no  father  or  mother  living,  419. 
turning  over  to  charitable  institution,  419. 
when  any  proper  person  may  be  appointed,  419. 
State  can  control,  419. 
who  can  not  be  appointed,  419-420. 
when  minor  may  select,  420,  608. 

GUARDIAN  OF  THE  ESTATE— 

who  appointed,  421. 

of  persons  of  unsound  mind  and  drunkards,  422,  607. 
who  appointed,  422. 
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GUAEDIAN  OF  THE  ESTATE— continued. 

appointment  of  temporary  guardian  of  estate,  423,  606   (see 
Appendix,  Form  No.  35). 

of  receiver  of  estate,  424,  606. 

of  non-resident  guardian,  462,  484,  611. 

of  non-resident  minors,  462,  484,  611. 

of  permanent  guardian  of  estate,  424. 
only  one  guardian  appointed,  424. 

order  appointing,  425,  609-610  (see  Appendix,  Form  No.  41). 
qualifying  as  guardian,  425  (see  Appendix  forms). 

oath  to  be  taken,  425,  610. 

letters  to  issue,  425. 
bond  to  be  given,  425-426,  610-611    (see  Appendix,  Form 
No.  42). 

by  married  women,  426. 

by  minor,  426. 
time  within  which  oath  and  bond  to  be  filed,  426. 
term  of  office,  427. 
new  bond,  428. 
liability  on  bond,  429. 

of  sureties  on,  430,  611. 

after  new  bond  executed,  431. 

of  sureties  for  contribution,  432. 
suit  on  bond,  433. 

jurisdiction  and  venue,  433. 

on  successive  bonds,  433. 

limitation  to  suit  on,  434. 
when  bond  need  not  be  given,  434. 
inventory,  appraisement  and  list  of  claims,  435. 
additional  inventory,  435. 
court  may  cite  to  file  inventory,  435. 

as  evidence,  436. 
(See  Appendix  forms.) 
powers  and  duties  of  guardian,  437. 

as  to  person  of  minor,  437. 

maintenance,  education  and  support,  437-438. 

only  clear  income  to  be  used  without  order  of  court, 
437-438. 
when  parent  guardian  of  person,  438. 
guardian  of  estate,  439. 
has  management  and  control,  439. 

can  not  dispute  right  of  ward  to  property,  440. 

when  guardian  adversely  interested,  440. 

can  not  take  awav  homestead  from  guardian  of  person, 
440-441. 

guardian  must  sue  for  estate,  441. 
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GUABDIAN  OF  THE  ESTATE— continued. 

ward  bound  by  legal  acts  of  guardian^  441. 

duty  to  invest  surplus  money,  442. 

investing  in  lands,  442-443. 

liable  for  interest  if  not  invested,  443. 
when  he  uses  money  for  himself,  443. 

when  not  responsible  for  loss,  443-444. 

guardian  must  pursue  statute,  444. 
carrying  on  business  and  renting,  445. 

rules  governing  executors  apply,  446. 

guardian  renting  to  himself,  446. 
power  to  contract,  446. 

can  not  compromise,  447. 

can  not  release,  447. 
guardian's  sales,  448,  612  (see  Appendix,  Form  No.  43). 

statutes  as  to  personal  property,  448. 
as  to  real  estate,  448. 

application  to  sell,  448. 

citation  to  issue,  448-449,  612. 

order  of  sale,  form  of,  449,  613   (see  Appendix,  Form 
No.  27). 

on  cash  or  credit,  449-613. 

public  or  private,  449. 

wholly  on  credit,  450. 

improved  property  or  timbered  land,  449. 

where  sale  made,  450. 

sales  may  be  continued,  450. 

bidders  must  comply  on  penalty,  450. 

no  notice  in  private  sale,  460. 

guardian  can  not  purchase,  450,  451. 

conditions  precedent  to  sale,  451. 

sale  to  satisfy  lien,  452. 
petition  for  sale,  452   (see  Appendix  forms). 

construction  of,  453. 
order  of  sale,  454,  613     (see  Appendix  forms). 

necessitv  for,  454-455. 

entry  of  order,  455. 
the  sale,  455. 

report  of  sale,  456  (Appendix,  613). 
confirmation  of  sale,  456. 

effect  of  confirmation,  456-457  (see  Appendix  forms). 

formal  order  not  necessary,  457. 
conveyance  to  purchaser,  457-458. 

deed  by  guardian,  459-460. 
limitation  to  irregularities  in  sales,  461. 
sale  by  non-resident  guardians,  462. 
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GUAKDIAN  OF  THE  ESTATE— continued, 
suit  to  Bet  aside^  461. 
accounts  of  guardians^  463. 

by  guardian  of  person^  463. 

by  guardian  of  estate,  463 

when  acted  on,  463. 

vouchers,  463-464. 

failure  to  return  annual  account,  464. 

effect  of  filing  and  approving  annual  account,  464. 

similar  to  executors  and  administrators,  464. 

accounting  when  removed,  468. 

accounting  when  resigns,  468. 

accounting  when  dies,  468  (see  Appendix  forms) . 
termination  of  guardianship,  465. 

by  death  of  guardian,  465. 

by  death  of  ward,  465. 

discharge  of  guardian,  468,  491. 

when  ward  marries,  465. 

when  ward  becomes  of  age,  465. 

by  resignation  of  guardian,  466. 

by  removal  of  guardian,  467,  649. 

grounds  for  and  order  of  removal,  468,  620. 

removal  and  resignation  construed,  468. 

rights  of  succeeding  guardian,  469-470. 
claims  against  estate  of  ward,  471,  615. 

authenticating  claim,  471. 

who  may  make  the  affidavit,  471. 

before  whom  taken,  471. 

duty  of  guardian  when  presented,  471-472. 

approval  of  claim,  472. 

rejection  of  claim,  472. 

lost  claim,  473. 

claim  by  guardian,  473. 

when  legally  exhibited,  473. 

when  established,  473. 

limitation  to  claims,  473-474. 

costs  in  exhibiting  and  establishing,  474. 

pajrment  of  claims,  475. 

construction  of  statutes  directing  payment,  476. 

paying  without  authentication,  476. 

suing  on  without  presentation,  476. 

authentication  generally  necessary,  476. 

revision  of  order  to  pay,  477. 

claimant  obtaining  order  for  payment,  477. 

failing  to  pay  claim  when  ordered,  478. 

(See  Appendix  forms.) 
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GUARDIAN  OF  THE  ESTATE— continued, 
removal  of  guardianship,  483. 
final  settlement  of  guardian,  486,  616. 

what  final  account  to  contain,  486. 

citing  guardian  to  file,  486. 

ward  to  be  cited  when  filed,  487,  616   (see  Appendix, 
Form  No.  45.) 

court  to  examine  account,  487. 

when  found  not  correct,  487. 

vouchers  to  be  filed,  487. 

attorney  to  represent  ward,  487-488. 

(See  Appendix  forms.) 
final  accounting  by  guardian,  488. 

allowance  in,  488. 

failure  to  obey  order  to  turn  over  estate,  488-489. 
compensation  of  guardian,  489. 

management  of  farm,  489. 

expenses  and  costs  of  guardianship,  489. 

pay  of  appraisers,  489. 

when  personally  charged  with  costs,  490. 

when  costs  adjudged  against  applicant,  490. 

costs,  general  law  applies,  490. 
partition  by,  of  minor's  estate,  491  (see  Appendix  forms), 
discharge  of  guardian,  491. 
bill  of  review,  492. 

effect  of,  493. 
appeals  in  guardianship,  494,  618. 

how  taken,  494,  618  (see  Appendix,  Form  No.  47). 

transcript,  494,  619. 

with  and  without  bond,  495. 

judgment  on  appeal,  495. 

statutes  construed,  495-496  (see  Appendix,  Forms  Nos.  47 
and  48). 

when  supersedeas,  619. 
certiorari  in  guardianship,  497,  620. 

GUARDIAN  OF  LUNATICS  AND  DRUNKARDS— 

statutes,  479. 

provision  for  family  to  be  made,  480. 
who  entitled  to  guardianship,  480. 
how  lunatic  may  be  confined,  480. 
costs  of  proceeding,  480. 
who  to  pay  expenses,  480. 
.  when  insane  person  has  no  estate,  481. 
^Hunatico  inquirendo^'  new  trial,  481. 
proceedings  when  mind  restored,  481. 
when  no  guardianship  necessary,  481-482. 
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H 
HEIBS— 

defined,  337,  539,  549. 

duty  of  court  to  determine  who  are  heirs,  370. 
method  of  determining,  354. 
contract  to  make  one  heir,  570. 
suing  heirs  on  claims  vs.  estate,  251,  253-254. 
when  suit  can  be  brought,  253-254. 
when  no  necessity  for  administration,  251. 
when  valid  claims  presented  too  late  for  approval,  252. 
garnishment  of,  252. 
liability  as  distributees,  252-253. 
.  when  estate  withdrawn  by  heirs,  253-254. 
judgment  on  suit  against  heirs,  253. 
limitation  to  the  suit,  255. 
setting  off  distributive  share,  230. 
sale  by  heirs,  308. 
when  title  passes  by  estoppel,  308. 
sale  of  expectancy,  309. 

interest  in  community,  388,  401,  410  (see  Community) 
suit  by  heirs^  256. 

for  interest  in  community,  409. 

during  administration,  256. 

limitation  to,  257. 

after  administration  closed,  257. 

for  escheated  property,  257. 

against  survivor  of  community,  409. 

against  purchaser  of  community,  410. 
may  partition  community,  410. 
contract  to  be  made  heir,  570. 

HIEING  AND  RENTING  ESTATE,  86,  445-446. 

HISTORY  OF  PROBATE  SYSTEM,  1-7. 
Act  1848,  5. 
Act  1870,  6. 
Act  1876,  7. 

HOLOGRAPHIC  WILL,  500. 

HOMESTEAD— 

setting  apart,  179. 

must  be  homestead  left  by  deceased,  179. 

business  homestead,  180. 

application  to  set  aside,  180. 

probate  court  determines,  181. 

order  setting  it  aside,  180. 
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HOMESTEAD— <;ontinued. 
to  whom  set  aside,  181-182. 
title  to  when  set  apart,  184. 
when  may  be  subject  to  debts,  70,  185. 
when  no  constituent  member  of  family,  185. 
right  of  minor  children  in,  197. 
descent  of  homestead,  197. 
to  whom  it  descends,  70-71,  197. 
allowance  in  lieu  of,  187. 

amount  allowed,  187. 

when  should  be  granted,  188. 
when  homestead  incomplete,  188-189. 
when  complete  no  allowance,  189-190. 
out  of  what  property  taken,  190. 
when  widow  is  second  wife,  190. 
how  allowance  to  be  paid,  191. 
what  liens  control,  192-193. 
when  lien  created  before  marriage,  193-194. 
may  award  with  lien,  195. 
may  free  homestead  from  lien,  195. 
partition  of  homestead,  196. 

when  can  partition,  197-199. 

who  may  partition,  196-199. 

descent  of  homestead,  196-197. 

HOTCH  POTCH,  356,  369. 

I 

IMPEACHING  ADMINISTRATOR'S  SALE,  304-313. 

INDEPENDENT  EXECUTOR,  102. 
acts  authorizing,  102. 
how  created,  102-103. 
what  will  must  state  to  create,  106. 
estate  still  in  jurisdiction  of  probate  court,  103. 
can  he  resign,  103. 
executor  as  trustee,  104. 
can  not  be  independent  administrator,  105. 
has  broad  discretion,  105-106. 
qualifying  as,  107. 
effect  of  qualifying.  111. 
annual  reports  of,  effect  of  requiring,  107-108. 
oath  not  necessary,  108. 
bond  not  necessary,  108. 

when  bond  may  be  required  (see  Appendix,  593,  Form  No.  18). 
effect  of  qualifying,  111. 
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INDEPENDENT  EXECUTOR— continued, 
when  several  are  named,  95,  127. 
annulling  independent  clause  in  will,  113  (see  Appendix,  Form 

No.  16). 
annulling  power  to  sell,  121. 
by  creditor,  114. 
withdrawing  estate  by  heirs,  114   (see  Withdrawing  Estate 

Prom  Administration), 
powers  of  independent  executor,  115. 

carrying  on  business,  115. 

may  borrow  money,  116. 

power  to  mortgage,  117-119. 

power  to  sell,  120. 

when  power  given  in  will,  120. 

when  not  given  in  will,  120-121. 

effect  of  power  to  sell  in  will,  121. 

annulling  power  to  sell,  121-122. 

when  no  debts,  122. 

who  must  show  existence  of  debts,  123. 

contracts  to  convey,  125. 

when  personal  property  must  be  first  sold,  125. 

bound  by  misrepresentation,  125. 

when  two  or  liiore  are  appointed,  127. 

when  two  qualify,  executing  deed,  128. 
allowance  of  claims,  129. 

no  preference  to  be  given  if  estate  insolvent,  122. 
employing  agents,  136. 
suing  independent  executor,  130. 

suing  for  land,  130. 

need  not  present  claim  to  before  suit,  130. 

may  sue  though  estate  insolvent,  130-133. 

where  suit  must  be  brought,  130. 

when  suit  must  be  brought,  131. 

may  issue  execution  against,  131. 

upon  what  property  levied,  132. 

when  estate  insolvent,  133-134. 

suit  does  not  abate  by  death  of  executor,  130. 
partition  and  distribution  by,  135. 

IN  REM— 

proceedings  in  probate,  11. 

INSANE  PERSON— 

guardian  of,  479  (see  Guardian  and  Ward). 


INDEX.  651 

INSOLVENT  ESTATES— 

title  to  exempt  property  if  estate  insolvent,  177. 
title  to  homestead  set  aside  when  estate  insolvent,  184. 

INSUEANCE— 

as  assets,  17,  70-75. 

when  used  for  allowance,  163. 

when  used  for  exemptions,  170. 

INTEREST— 

liability  for,  58,  366. 

INVENTORY  AND  APPRAISEMENT,  68,  435. 
object  of,  68. 
return  of,  75-76. 
new  and  additional,  77-78,  435  (see  Appendix,  Form  No.  15, 

p.  590). 
who  may  demand,  78-79. 
effect  of  an  inventory,  80. 
prima  facie  evidence,  80,  436. 
effect  of  property  not  inventoried,  79-81. 
when  land  not  in  inventory,  81,  330. 
(See  Guardian  and  Ward.) 

when  two  or  more  administrators,  either  may  return,  76. 
as  muniment  of  title,  81. 

ISSUING  LETTERS,  67  (see  Granting  Letters), 
how  issued,  67. 

J 

JOINT  ADMINISTRATION,  95. 

conveyed  by  joint  administrators,  95-96. 
one  administration  for  two  or  more  estates,  46. 

JOINT  INTERESTS— 
partition  of,  18,  367. 
partition  of  in  minor^s  estate,  491-492. 
descent  of,  353. 

JOINT  WILLS,  499. 

JUDGE— 

when  disqualified,  20. 
to  allow  claim,  219. 

JUDGMENTS— 

of  probate  court  must  be  entered  of  record,  9  (see  Appendix), 
all  orders  treated  as  final  judgments,  9. 
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JUDGMENTS— contmued. 

can  not  be  collaterally  attacked^  9-10  (see  Collateral  Attack). 

distinction  between  void  and  voidable,  10-11. 

on  rejected  claim,  232-233. 

when  lien  established  by,  233. 

against  heirs  in  suit  on  claim,  253. 

presenting  to  administrator,  209-210. 

when  against  foreign  administrator,  211. 

costs  of  suit  against  claimant,  233. 

appeal  from  judgment,  233  (see  Appendix  for  forms  of  orders 

and  judgments), 
probating  wills,  503  (see  Wills). 

JUEISDICTION  OF  DISTRICT  COURT  IN  PROBATE— 

statute  conferring,  13. 

as  to  original  jurisdiction,  13. 

jurisdiction  appellate,  13-14. 

can  not  review  or  revise  by  original  jurisdiction,  14. 

when  original  jurisdiction  can  be  exercised,  15-16. 

illustrations  of  it,  15-16. 

may  prevent  fraudulent  combination,  16. 

may  charge  parties  as  trustees,  16. 

can  not  set  aside  decree  of  probate  court,  16. 

can  adjust  title  and  ownership,  16-17-18. 

partition  in  district  court,  18-20. 

can  establish  claims  in,  19. 

can  cancel  deed  in  violation  of  probate  order,  16. 

may  annul  an  approval  of  claim  for  fraud,  16. 

may  annul  fraudulent  deed  of  deceased,  16. 

jurisdiction  over  independent  executors,  19. 

in  suit  on  bond  after  administration,  19-21. 

suits  after  estate  closed,  19. 

when  county  judge  disqualified,  20. 

may  suspend  executor,  15. 

may  partition  joint  interest,  18. 

JURISDICTION  OF  PROBATE  COURT— 
nature  of,  9. 
depends  on  death,  9. 
general  jurisdiction,  9. 
collateral  attack  on,  8-10. 
void  and  voidable,  10-11,  34-35. 
when  it  begins  and  ends,  11. 
can  not  act  after  administration  closed,  11. 
setting  aside  decree  after  term,  325. 
taking  jurisdiction  as  notice,  11. 
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JUEISDICTION  OF  PEOBATE  COUBT-^ontinued. 
proceedings  in  rem,  11. 
can  not  adjudicate  title,  16-17. 
to  partition  estate,  18. 
must  appear  in  granting  letters,  27,  41. 
has  exclusive  power  to  sell,  14-15. 

JUEISDICTION  OF  FEDEEAL  COUETS  IN  PEOBATE 

MATTEES,  20-22. 

L 
LEGATEES,  563. 
interest  of,  563. 

when  charge  on  real  estate,  564. 
lapsed  legacies,  566. 
creditors  vs.  legatees,  566. 
abatement  of  legacies  for  creditors,  567. 
rights  of  legatees,  568. 
l^acy  as  maintenance,  568. 
legacy  to  creditors,  569. 
cumulative  legacies,  569. 
legacy  to  debtors,  569-570. 
limitation  to  suit  for  legacy,  569. 
estoppel  of  legatees,  570. 
annuities,  565. 
right  to  partition,  571. 

LETTEES  OF  ADMINISTKATION,  23. 
issuing,  67  (see  Granting  Letters). 

LETTEES  TESTAMENTAEY,  531-532  (see  Wills). 

LIENS— 

presenting  claims  secured  by  liens,  207-209. 

the  lien,  207-208-209. 

vendor^s  lien  notes,  208. 

when  need  not,  208-209. 
assignee  of,  must  present,  209. 
(See  Presentation  of  Judgments.) 
when  claim  allowed,  but  not  lien,  226. 
probate  court  must  establish  lien,  226. 
may  appeal  to  district  court,  226. 
suit  on  claim  secured  by,  228. 
when  district  court  can  determine  lien,.  228. 
when  judgment  establishes  the  lien,  233. 
classification  of  liens,  236-238. 
payment  of,  242-244. 
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LIENS — continued. 

other  lien  claims,  243-244. 

how  foreclosed  and  paid,  249-250. 

upon  land  sold  in  lifetime  of  intestate,  250. 

when  on  personal  property,  250. 
Control  of  Liens — 

in  setting  aside  homestead,  192. 

in  setting  aside  allowance  in  lieu  of,  192-193. 

of  exemptions,  170-171. 

of  year's  allowance,  163-164. 

LIFE  ESTATE,  555. 
termination  of,  656. 

LIMITATION— 

in  suit  by  heirs,  255-257. 

to  irregularities  in  guardian's  sale,  461. 

in  suit  on  claim,  255,  473-474. 

against  heirs,  255. 
when  claim  barred,  222-225,  473-474. 
in  setting  aside  sales,  304,  461. 
in  suit  on  bonds,  434. 

LIMITATION  IN  TAKING  OUT  LETTERS,  23-24. 
decisions  discussed,  23-24-26. 
Act  1870,  4  years,  23,  25. 
Act  1876,  4  years,  23,  26. 
proceedings  after  not  void,  27.  " 

LIMITING  ALIENATION  OF  FEE  SIMPLE  ESTATE,  544. 

LISTS  (see  Claims). 

M 
MARRIED  WOMAN— 

as  administratrix,  38. 

bond  by,  53,  426. 

wife  as  survivor,  391. 

MEANING  OF  TERMS  USED  IN  STATUTE,  579. 

MINOR  (see  Guardian)— 

maintenance  and  support  of,  437-438. 
what  estate  to  be  used  for,  437-438. 
bond  by,  426. 
when  may  be  appointed  administrator,  37. 

MINUTES  OF  PROBATE  COURT— 

to  be  signed,  578. 
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MORTGAGE  (see  Liens)— 

how  foreclosed  and  paid,  249-350  (see  Appendix,  Form  No. 

25,  p.  598). 
lien  on  personal  property,  250. 

N 

NECESSITY  FOR  GRANTING  LETTERS,  31. 

NECESSITY  FOR  SALE,  268. 

for  support  and  education  of  minor,  269,  437-438. 

NEW  BOND,  53-54,  399,  426-428. 

any  person  may  petition  for  if  interested  in  estate  (Appen- 
dix, 590). 

NEW  INVENTORY  AND  APPRAISEMENT,  77. 

NON-RESIDENT  GUARDIAN  AND  WARD,  484,  611. 

non-resident  wards,  485  (see  Foreign  Administrators;  Foreign 

Executors) . 
how  may  become  guardian  here,  484. 
how  he  may  deal  with  property,  484. 
conditions  attached  to  removal  from  State,  484-485. 
resident  guardians  of  non-resident  wards,  485. 
sale  by  non-resident  guardian,  462. 

NOTICE— 

proceedings  of  probate  court  in  rem,  11. 

notice  of  appeal,  329-331. 

notice  by  citations  (see  Citation). 

notice  to  creditors,  200,  595  (see  Appendix,  Form  No.  22). 

of  filing  accounts,  316  (see  Appendix,  Form  No.  33). 

NUNCUPATIVE  WILLS,  520  (see  Wills). 

form  of  (see  Citation;  Appendix,  Form  No.  49). 
application  to  probate,  521  (see  Appendix,  Form  No.  60,  p. 

621). 
can  not  pass  real  estate,  521. 
time  within  which  to  be  proven,  620. 
proof  of,  521. 

0 

OATH,  51  (see  Administrators  De  Bonis  Non). 
OFFSET  (see  Set-ofiE). 
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ORDERS  IN  PROBATE— 

May  be  entered  in  vacation,  678. 
treated  as  final,  9. 

can  not  be  collaterally  attacked,  9-10. 
enforcing  obedience  to  orders,  679. 

ORDER  OF  SALE,  271. 
statutes  stated,  271. 
nature  of  order,  271. 
will  be  presumed,  272. 
what  to  contain,  272. 
description  of  pr.operty  in,  272. 
conflict  in  order,  273. 
voidable  orders,  273-274. 
void  order  of  sale,  275-276. 
to  pay  mortgage  debt,  247-248. 
can  not  collaterally  attack,  302. 

(See  Sales  of  Real  Estate;  Confirmation  of  Sales;  Purchaser 
at  Sales;  Appendix  forms). 

P 

PARTNERSHIP— 

property  as  assets,  70. 

carrying  on  business,  84. 

by  independent  executor,  116. 

PARTITION  OF  ESTATES   (see  Appendix,  Form  No.  30,  p. 

602). 
in  probate  court,  18,  369. 
in  district  court,  18. 
of  joint  interest,  with  decedent,  18. 
of  homestead,  196-197. 

when  can  partition,  197-198. 

who  may  partition,  198-199. 
under  independent  executor,  135. 
statutes  governing  partition,  356,  369. 

advancements  to  be  considered,  356-357,  362. 
put  in  hotch  potch,  369,  356. 
repartition,  661. 

of  community,  410  (see  Community), 
procedure  in  partition,  368  (see  Appendix,  Forms  Nos.  30,  31). 

who  may  file  application,  358. 

rights  of  heirs,  legatees  and  devisees  to  partition,  375. 

when  should  be  filed,  360. 

who  should  be  parties,  358-359. 

citation  in,  359. 
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PABTITION  OF  ESTATES— continued. 
^  what  to  contain,  359. 
service  of,  359. 

minors  and  non-residents  to  be  represented,  359. 

decree  ordering  partition,  360-370,  603    (see  Appendix, 
Form  No.  31). 

effect  of  decree  ordering,  370. 

court  must  ascertain  who  entitled,  370. 

court  must  ascertain  the  shares  of  each,  370. 

court  must  ascertain  property  not  susceptible  of  partition, 
361. 

must  ascertain  residue  to  be  partitioned,  361-362. 

partition  when  only  money,  363. 

when  commissioners  to  be  appointed,  363. 

writ  of  partition  to  issue,  363. 

writ  of  partition,  service  of,  363. 

duty  of  commissioners,  364-365. 

how  to  partition,  364. 

report  of  commissioners,  365. 

majority  signing  sufficient,  365. 

duty  of  court  on  report,  365. 

when  lands  in  another  county,  364. 

decree  of  court,  365,  604  (see  Appendix,  Form  No.  32). 

effect  of  decree,  370-371. 

foreign  guardian  receiving  minor's  share,  365. 

duty  of  executor  to  obey  decree,  366. 

can  not  withhold  interests  from  parties,  366. 

partition  of  joint  interest,  18,  367. 

expenses  of  partition,  367. 
jurisdiction  of  probate  court  to  partition,  369-370. 

when  exctusive,  369. 

decree  of  court,  370. 

irregularities  that  do  not  affect  decree,  369. 

effect  of  decree,  370-371. 

decree  as  evidence  of  title,  371. 

of  district  court  to  partition,  18. 
title  derived  by  sale  in  partition,  371-372. 
when  sale  to  partition  necessary,  title  must  be  made  by  the 

administrator  or  executor,  373. 
when  property  not  susceptible  of  jmrtition,  361. 

court  must  ascertain  fact,  361. 

statutes  controlling,  361-362,  372. 
as  to  recommending  sale  to  partition,  "372. 
who  must  make  sale  if  necessary  to  partition,  373. 
as  to  notice  of  sale,  373. 
as  to  title  derived  by  sale,  371-372. 
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PAETITIOX  OF  ESTATES— continued. 

when  property  in  another  county  and  not  susceptible  of  parti- 
tion, 364,  372. 
(See  Community,  Partition  Of;  Homestead,  Partition  Of.) 

PAYMENT  OF  CLAIMS,  241. 
statutes  controlling,  241-242. 
order  of  payment,  242. 
lien  claims,  242-243. 
other  lien  claims,  243. 
claims  unsecured,  244. 
not  presented  within  year,  244,  238-239. 
duty  to  prorate,  245. 
remedy  to  force  payment,  245. 
application  for  order  to  pay  claim,  245,    596  (see  Appendix, 

Form  No.  24). 
when  failure  to  pay  under  order,  245. 
general  order  for  payment,  246-247. 

effect  of,  246-247. 
fund  to  pay,  248. 

(See  Assets;  Suing  Heirs  on  Claim.) 
fourth-class  claims,  244. 
fifth-class  claims,  244. 

claims  may  be  paid  within  twelve  months,  247.  • 

when  payable  to  assignee,  248. 
(See  Guardian  and  Ward;  Order  to  Pay;  Appendix  forms.) 

PAYING  ESTATE  INTO  STATE  TEEASUKY,  374. 
when  heirs  and  legatees  do  not  appear,  374. 
executor  and  administrator  must  report,  374. 
duty  of  clerk,  375. 
duty  of  executor,  375. 

rights  of  heir's  devisees  to  the  to  the  money,  376. 
procedure  to  recover  from  treasury,  376. 
(See  Escheat.) 

PER  CAPITA  AND  PER  STIRPES,  343-349. 

PERSONAL   LIABILITY   OF   ADMINISTRATOR    (see   De- 
vastavit) . 

PERSONAL  PROPERTY— 

sale  of  262-264. 

under  foreign  will,  314. 

descent  of,  350. 

(See  Sales  of  Personal  Property.) 


INDEX.  669 

PETITION  FOE  ADMINISTBATION  (see  Granting  Letters)— 
should  conform  to  statute,  41. 
validity  of  not  dependent  on  petition,  42. 
valid  petition  presumed,  45  (see  Appendix  forms). 

POWERS  CBEATED  IN  WILLS,  558. 

of  administrator  and  executor  (see  Duties  and  Powers). 

PRESENTATION  OF  CLAIMS,  200. 
statutes  controlling,  200. 

notice  to  creditors,  200,  595  (see  Appendix,  Form  No.  22). 
importance  of  notice,  201. 
liability  for  not  giving,  201. 
nature  of  claim  to  be  presented,  201-202. 
contingent  .claims,  203. 
claims  that  need  not  be  presented,  204-206. 

when  suit  brought  before  death,  204. 

when  vendor^s  lien  not  presented,  204. 

for  real  or  personal  property,  204. 

arising  out  of  contract  with  administrator,  205. 

other  claims  that  need  not  be  presented,  204. 

uncertain  or  unliquidated,  205. 
presenting  expenses  of  administration,  205. 
presenting  claims  secured  by  liens,  207. 
must  lien  be  presented,  207. 
presenting  vendor's  lien  notes,  208. 
assignee  of  vendor^s  lien  notes  must  present,  209. 
presenting  judgments,  209-210. 

judgment  vs.  foreign  administrator,  211. 
within  what  time  to  be  presented,  210,  214. 
penalty  for  delay,  214. 
excuse  for  not  presenting,  215. 
allowance  of  claim,  216  (see  Allowance  of  Claims), 
effect  of  allowance,  217  (see  Authentication  of  Claim), 
contesting  claim,  217. 

PRESUMPTIONS— 
of  order  sale,  272. 
of  confirmation,  293. 
terms  complied  with,  296. 
•from  recitals  in  deeds,  299. 
of  appointment  of  administrator,  45,  93. 
of  community  debts,  391. 

PROBATE,  503   (see  Wills;  Appendix  forms), 
revocation  of,  524. 
contesting,  510. 
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PKOBATE— continued. 

judgment  probating,  522. 
effect  of,  522-523. 

PUBCHASER  AT  SALES,  282. 
bidders,  282. 

executors  and  administrators  can  not  purchase,  282-283. 
caveat  emptor,  284. 

effect  of  representations  by  administrator,  285-286. 
bona  fide  purchasers  at,  286. 
report  of  sales,  288. 
must  comply  with  terms,  293. 
remedy  of  not  complied  with,  295. 
remedy  against  administrator,  295. 
remedy  against  purchaser,  295. 
presumption  terms  complied  with,  296. 
pleading  off-set  vs.  purchase  money,  296. 
administrator's  deed,  298. 
charging  purchaser  as  trustee,  305. 
when  purchaser  may  recover  purchase  money,  305-306. 
void  sales,  306-307. 

(See  Confirmation  of  Sales;  Deed  of  Administrator;  Order  of 
Sale.) 

R 

RECEIVER  OF  ESTATE,  426,  606. 

RECORDS,  575-576  (see  Appendix), 
of  wills,  522. 

RECORD  BOOK,  575. 

papers  to  be  recorded,  575. 
not  to  be  recorded,  576. 
failure  to  record,  effect,  576. 

REIMBURSEMENT,  392,  396. 
of  community  survivor,  396. 
of  legatees,  564. 
of  administrator,  248. 

REJECTION  OF  CLAIM,  222-223. 
effect  of,  223. 

must  sue  in  ninety  days,  223-225. 
how  ninety  days  estimated,  226. 
evidence  of  rejection  must  appear,  224-228. 
bound  by  reasons  for  rejection,  224. 
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REJECTION  OF  CLAIM— continued. 

reconsidering  disallowance  of  claim,  225. 
deftoses  when  sued,  225-228. 
when  lien  rejected  and  claim  allowed,  226. 
suit  on  rejected  claim,  petition  in,  227. 

jurisdiction,  226-227. 
set-off  to,  229. 

on  claims  arising  after  death,  230. 
suit  on  claim  secured  by  lien,  228. 
(See  Suing  on  Rejected  Claim.) 

REMAINDER,  ESTATE  IN,  546. 
contingent  remainder,  547. 

REMOVAL  OF  ADMINISTRATOR,  154,  579,  595  (see  Appen- 
dix, Form  No.  20). 
who  may  apply  for,  154. 
causes  for  removal,  154-155. 
procedure  in,  155. 
citation  to  issue,  155. 

not  applicable  to  independent  executor,  155. 
appeal  from  order,  156. 
of  guardian,  467,  614. 

grounds  of  removal,  467,  615. 
citation  to  issue,  614  (see  Appendix,  Form  No.  44). 
order  of  removal,  468,  615. 

REPARTITION,  561. 

REPORT  OF  SALES,  288,  600. 

REPRESENTATIONS  BY  ADMINISTRATOR,  284. 

RESIGNATION  OF  ADMINISTRATOR,  ETC.,  157. 
application  and  citation,  157. 
citation,  how  served,  157,  595. 
action  of  court  on,  157. 
turning  over  estate,  158. 
of  independent  executors,  103. 
(See  Appendix,  Form  No.  21.) 
of  guardians,  4^6,  614. 

application  for,  466. 

citation  to  issue,  614  (see  Appendix,  Form  No.  44). 

accounting  before,  466-467. 

(See  Appendix  forms.) 
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REVISION— 

by  bill  of  review,  325. 

by  appeal,  326.  • 

KEVOCATION  OF  WILL,  516  (see  Wills), 
partial  revocation,  517. 
of  probate  of  will,  524-525. 

S 

SALES  BY  ADMINISTRATOE,  ETC.,  262. 
of  personal  property,  262-264. 
statutes  stated,  262-263. 

when  liable  to  waste,  264  (see  Appendix,  597). 
crops,  263. 
stock  cattle,  263-265. 
cash  or  credit,  263. 
time  of  selling,  264. 
procedure  in  sales,  264. 
at  public  or  private  sale,  264. 
land  certificate,  265. 
confirmation  and  effect,  263. 
personal  property  under  foreign  will,  314. 

SALES  OF  EEAL  ESTATE,  266   (see  Independent  Executor; 

Guardian  and  Ward), 
statutes  stated,  266. 

the  application,  and  what  to  contain,  266-267,  599   (see  Ap- 
pendix, Forms  Nos.  25,  26). 
is  proceeding  in  rem,  11,  271. 
absence  of  application  does  not  defeat  sale,  267. 
exhibit  to  accompany  application,  267. 
creditor  applying,  268. 
necessity  for  sale,  268. 
nature  of  debt  as  basis  of  sale,  269. 
citation  to  issue,  269. 

how  served,  269. 

how  returned,  270. 
order  of  sale,  271  (see  Appendix,  Form  No.  27). 

statutes  stated,  271. 

nature  of  order,  271. 

when  presumed,  272. 

what  to  contain,  272. 

time  and  place  of  sale,  272,  277. 

at  private  or  public  sale,  272. 

description  of  property  in,  272-273. 
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SALES  OF  EEAL  ESTATE— continued, 
conflict  in  order,  273. 
voidable  order,  273-274. 
can  not  attack  collaterally,  274. 
void  order  of  sale,  275. 
time  and  place  of  sale,  277. 
manner  of  sale  and  terms,  277-279. 
notice  of  sale,  278. 
what  notice  of  sale  to  contain,  278. 
sales  for  cash,  279. 
sales  on  credit,  279-280- 
who  must  sell,  281. 
fraud  in  sales,  302-303. 
(See  Beport  of  Sale;  Confirmation  of  Sale;  Purchasers 

at  Sale.) 
impeaching  sale  by  administrator  (see  Order  of  Sale), 
can  not  be  attacked  collaterally,  302-304. 
who  may  impeach,  303. 
where  attacked,  303. 
though  not  set  aside,  may  charge  fraudulent  grantee  as 

trustee,  305. 
suit  must  be  brought  in  four  years,  304. 
when  purchaser  may  recover  purchase  money,  305. 
limitation  to  irregularities,  461. 
void  sales,  306-307.    • 
sales  by  foreign  executor,  313. 

SALES  TO  ADMINISTRATOR,  282. 

SALES  BY  GUARDIANS,  448  et  seq.  (see  Guardian  and  Ward). 

SALES  BY  HEIRS,  308  (see  Heirs). 

SALES  UNDER  FOREIGN  WILLS,  314. 

SALES  BY  FOREIGN  EXECUTORS,  313. 

SETTING  ASIDE  ADMINISTRATOR'S  SALE  FOR  FRAUD, 

302-304. 
may  charge  grantee  as  trustee,  305. 

SET-OFF— 

vs.  purchase  money,  296-297. 

to  suit  on  claim,  229-230. 

not  claims  accruing  after  death,  230. 

when  for  unliquidated  damages,  229. 

heir  setting  off  distributive  share,  230. 
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SET-OFF—K^ontinued. 

administrator  can  not  set-off  bought  claims,  230-231. 
individual  claim  vs.  administrator  can  not  be  set  off  in  suit  by 
administrator,  231. 

SETTLEMENT  OF  ESTATES  (see  Final  Settlement). 

SOLDIEK'S  ESTATES,  101. 

SPECIFIC  PEEFORMANCE,  310  (see  Appendix  forms). 

SUBROGATION— 

of  sureties  on  administrator's  bond,  60. 
(See  Sureties;  Reimbursement.) 

SUING— 

independent  executor,  127-128. 

heirs  on  claim,  253-254. 

executors  and  administrators  suing  on  claims  or  property,  92. 
putting  in  issue  authority  to  sue,  93. 
proof  when  issue  raised,  93. 
suing  in  dual  capacity,  93. 

suit  must  be  brought  by  administrator  during  administra- 
tion, 92. 

SUING  ON  REJECTED  CLAIM,  225-226. 

must  sue  on  whole  claim  though  rejected  in  part,  227. 

petition,  227. 

must  sue  in  ninety  days,  225. 

jurisdiction  of  suit,  226-227. 

defenses,  228. 

pleading  set-off  to  suit  on,  229. 

on  claims  accruing  after  death,  230. 
defenses  by  administrator,  228^  , 

costs  of  suit  when  against  claimant,  233. 
appeal  from  court's  action  on  claim,  233-234. 
suit  on  claim  secured  by  lien,  228. 
judgment  on  claims,  232. 
can  not  sue  on  rejected  lien,  226. 
when  judgment  establishes  the  lien,  233. 

SUING    ADMINISTRATOR    FOR    INTEREST    IN    PROP- 
ERTY, 258. 
how  suit  may  be  brought,  259. 
foreign  executors  suing  for,  260-261. 


INDEX. 


665 


SUBETIES— 

on  bond  liability,  68-59,  146,  430. 

release  of,  60. 

effect  on  sureties  when  new  bond  given,  60. 

subrogation  of  sureties,  60. 

liability  on  suit  brought  by  administrator  de  bonis  non,  146. 

may  be  sued  alone,  147,  433. 

on  bond  of  former  administrator,  146. 

as  to  acts  before  bond  given,  59. 

petition  to  be  relieved  from  bond  (see  Appendix,  Form  No. 

14,  p.  589). 
when  two  administrators  sureties  are  liable  for  acts  of  each,  59. 
liability  for  contribution,  432  (see  Guardian  and  Ward). 

SURVIVOR  OF  COMMUNITY— 

qualifying  as,  397  (see  Community). 

SPECIFIC  PERFORMANCE,  310-311   (see  Appendix,  601-602, 

Form  No.  29). 


TEMPORARY  ADMINISTRATOR,  47. 

how  appointed,  47  (see  Appendix  forms,  581). 

order  appointing  (see  Appendix  forms,  582.) 

oath  and  bond,  48,  581. 

term  of  office,  48. 

powers  and  duties  under  appointment,  49,  582. 

closing  up  administration,  50. 

TEMPORARY  GUARDIAN,  423,  606  (see  Guardian  and  Ward), 
notice  to  be  given  (see  Appendix,  Form  No.  35). 

TERMINATION  OF  GUARDIANSHIP,  465. 

TESTAMENTARY  DEEDS,  572-574. 

TITLE  ACQUIRED  AT  ADMINISTRATOR'S  SALE,  300. 
by  sale  on  report  of  commissioners,  371-372. 
by  estoppel,  308,  542. 

TRANSCRIPT,  494. 

in  guardianship,  494  (see  Appendix  forms). 

TRANSFER  OF  ADMINISTRATION  TO  ANOTHER  COUN- 
TY, 385. 
fees  and  costs  to  be  paid,  386. 
hearing  application  for,  386. 
administering  in  the  new  county,  386. 
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TRANSPEE  OP  ADMINISTRATION,  385. 
hearing  application,  386. 
administration  in  new  county,  386. 
fees  and  costs,  386. 

TREASURY  OF  STATE— 
paying  estate  into,  374. 

when  distributee  does  not  appear,  374. 

when  heirs  do  not  appear,  374. 
executors  and  administrators  must  report,  374. 
right  of  distributees  to  partition,  375. 
procedure  on  paying  into  treasury,  375. 
right  of  heirs  after  paying  into  treasur}',  376. 
procedure  by  heirs  to  recover,  376-377. 
(See  Escheat.) 

TRIAL  IN  PROBATE  COURT,  580. 

TRUSTS— 

creation  in  wills,  557. 

purchaser  at  sale  charged  as  trustee,  305. 


V 


VENUE— 

application  for  letters,  27-28. 

VOID  ADMINISTRATION— 
void  grant,  35. 

VOID  SALES,  306-307. 
order-of  sale,  275. 
voidable  order  of  sale,  273-274. 

VOID  AND  VOIDABLE  JUDGMENTS,  10-11. 

VOUCHERS,  338,  316,  614. 
of  guardian,  487. 
to  be  filed,  487. 
not  recorded,  576. 

W 

WARRANTIES— 

do  not  bind  estate,  301. 
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WILLS— 

what  is  a  will,  498. 

who  may  make,  498. 

joint  wills,  499. 

how  wills  executed,  499. 

signed  by  the  te^ator,  500. 

how  witnessed,  500. 

two  or  more  credible  witnesses,  500. 

signed  in  presence  of  witnesses    (form),  501-502. 

holographic  will,  600. 

nuncupative  will,  520. 

probate  of  wills — 

when  probated,  503. 

application  for,  503  (see  Appendix,  Form  No.  9,  p.  586). 

what  to  contain,  503-504,  586,  notes. 

when  will  not  produced  or  lost,  504,  587  (see  Appendix, 
Form  No.  10). 

citation  to  issue,  504. 

citation,  how  served,  504. 

by  whom  application  made,  505. 

within  what  time  to  be  made,  505. 

order  establishing  lost  will,  588. 
how  probated,  505-506  (see  Appendix,  587,  Form  No.  11). 

when  not  produced,  690,  506. 

proof  necessary  and  how  taken,  506-507. 

when  witness  not  produced,  508. 

declarations  of  testator,  508. 
what  must  be  proven  to  probate,  508-509. 

effect  of  probate,  508. 
contesting  probate,  510  (see  Appendix,  589). 

burden  of  proof,  511. 

on  ground  of  forgery,  510. 

of  fraud,  510-513. 

undue  influence  in,  511. 

proof  of  undue  influence,  612. 

declarations  of  testator  to  prove,  513. 

opinions  to  prove,  513. 

limitations  to  contest,  515. 
mental  capacity  to  execute  wills,  514. 

declarations  of  testator  iX)  show,  514. 
of  testator's  wife,  514. 

opinions  to  prove,  515. 
revocation  of  wills,  516. 

evidence  of,  516-517. 

agreement  to  annul,  517. 

suit  to  annul  (see  Annulling  Wills). 
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WILLS — continued. 

partial  revocation,  517. 

by  birth  of  child,  517,  518. 
revocation  of  probate,  524-525. 

codicil,  518. 
nuncupative  wills,  520. 

time  within  which  to  be  proven,  520. 

proof  of,  621. 

what  property  can  be  disposed  of,  521. 
judgment  probating,  522  (see  Appendix  forms), 
record  of  will,  522. 

wills  must  be  deposited  in  clerk's  office,  522. 
effect  of  probate,  522. 
appeal  from  judgment  probating,  523  (see  Appendix  forms). 

testimony  in  county  court  used  on  appeal,  524. 

judgment  on  appeal,  524. 

trial  de  novo,  524. 
probating  foreign  wills,  526-527  (see  Appendix  forms). 

effect  of  probating  and  filing,  527-528. 

foreign  wills  as  muniments  of  title,  528. 
of  personal  property,  528. 
of  real  estate,  629. 

validating  deeds  of  foreign  executors,  530. 

bona  fide  purchasers  when  will  not  registered,  530. 
granting  letters  testamentary,  531-532  (see  Appendix  forms). 

order  of  granting,  532. 

qualifying  as  executor,  532. 

failing  to  qualify,  532-634. 

oath  as  executor,  533. 

bond  of  executor,  533. 

when  no  security  required,  533. 

letters  issued  and  proceedings  as  in  administration,  533, 
534. 
construction  of  wills,  535. 

when  will  takes  effect,  535. 

jurisdiction  to  construe,  535. 

rules  of  construction,  536-537. 
of  intention,  536. 
of  words  used,  120-121,  537. 

when  parol  admissible,  537. 

conditional  wills  (see  Contingent  Devisees). 

rule  in  Shelley's  Case,  539. 

creating  perpetuity,  543. 

as  to  beneficiaries  who  take,  549. 
estate  that  passes,  530. 

in  personal  property,  538. 
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WILLS — continued. 

in  real  estate,  538-539. 

by  rule  in  Shelley's  Case,  539. 

community  interest,  540. 
estate  that  passes  by  election  under  will,  541-542. 

effect  of  election,  541-542. 

proof  of  election,  542. 

when  not  an  election,  542. 

limiting  alienation  of  a  fee  simple  estate,  544. 

partial  restraint  in  alienation,  545. 

placing  property  beyond  reach  of  creditors,  545. 

estate  in  remainder,  546, 

executory  devise,  547. 

estate  upon  condition,  547. 

condition  precedent,  547-548. 
conditions  subsequent,  548. 
conditional  limitation,  548. 
nature  of  estate  that  passes,  552. 

when  property  described,  553. 

when  fee  passes,  553-554. 

life  estate  passes,  555. 

life  estate  terminates,  556. 
construction  as  to  beneficiaries  who  take,  549-550-551. 
creation  of  trusts  in  wills,  557. 

charitable  trusts,  558. 

of  powers  in  will,  558. 
testamentary  deeds,  572-573. 

WITHDBAWING  ESTATE  FEOM  ADMINISTBATION,  148. 
petition  for,  148,  593  (see  Appendix,  Form  No.  19). 
bond,  148. 
citation,  148. 
exhibit,  148-149. 
delivering  the  estate,  150. 
contest  of  application,  151. 
right  of  creditors  after  withdrawal,  151-153. 

to  sue  for  distribution,  152-153. 
debts  constitute  a  lien,  152. 
liability  of  distributees,  152-153. 
when  not  barred,  153. 

suit  on  claim  when  estate  withdrawn,  257-258. 
limitation  to  suit,  259. 


YEAR'S  SUPPORT,  159  (see  Allowance  to  Widow  and  Children). 
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PRACTICE  AND  FOEMS. 


B 

BONA    FIDE    PURCHASERS    FROM    ADMINISTRATORS, 

ETC.,  580. 
BONDS  (see  Forms). 

BOOKS  OF  PROBATE  COURT,  575. 
docket,  575. 
what  to  contain,  575. 
record  book,  675. 

to  be  indexed,  577. 
papers  to  be  recorded,  575-576. 

not  to  be  recorded,  576. 
failure  to  record  effect,  576. 
copies  of  record  as  evidence,  577. 
claim  docket,  576. 
fee  book,  577. 

C 

CALLING  DOCKET,  578. 

CITATION  AND  SERVICE,  579-580  (see  Forms). 

CLAIM  DOCKET,  576. 

CONTESTING  APPLICATION  FOR  ORDERS  IN  PROBATE, 

689. 

COUNTY  JUDGE,  578  (see  Duties  Of). 

D 

DECREES  TO  BE  ENTERED  IN  OPEN  COURT,  578. 
DEPOSITIONS  AND  EVIDENCE,  580, 
DOCKET  CLAIM,  576. 
DOCKET  PROBATE,  575. 
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DUTIES  OF  CLEBK,  677. 


DUTIES  OF  COUNTY  JUDGE,  678, 
to  call  docket,  678. 
see  officers  do  duty,  678. 
render  decrees  in  open  court,  578. 
entering  orders  in  vacation,  678. 
to  sign  minutes,  678. 
to  enforce  orders,  679. 
prevent  removal  of  estate,  579. 


E 


EVIDENCE  (see  Depositions),  680. 
copies  from  record  as,  577. 


FAILURE  TO  RECORD  PAPERS,  676. 
FEE  BOOK,  577. 

forms- 
No.  1. — Application  for  teraporan'^  letters,  681. 

articles  referring  to  bond,  681. 

articles  referring  to  appointment,  581. 
No.  2. — Order  appointing  temporary  administrator,  682. 
No.  3. — Application  for  letters  of  administration,  682. 

notes  upon  application,  582-683. 
No.  4. — Application  by  one  appointed  by  widow  for  letters,  683. 
No.  5. — Application  for  administration  with  will  annexed,  683. 

notes  on  same,  684. 
No.  6. — Petition  for  administration  de  bonis  non,  684. 
No.  7. — Bond  by  interested  parties  to  prevent  creditor  from 
taking  out  letters  of  administration,  684. 

notes  on  same,  686. 
No.  8. — Order  granting  administration,  685. 

notes  thereon,  585. 

articles  referring  to  grant  of  letters,  686. 
No.  9. — Application  for  probate  of  will,  686. 

notes  thereon,  686. 
No.  10. — Order  admitting  will  to  probate,  587. 
No.  11. — Application  for  probate  of  lost  will  and  letters,  587. 

notes  on  same,  588. 
No.  12. — Order  establishing  lost  will  and  probating,  588. 

notes  on  same,  588. 
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FORMS— continued. 

No.  13. — Contest  of  order  in  probate  court,  589. 

No.  14. — Petition  of  sureties  to  be  relieved  from  bond,  589, 

notes  on  same,  590. 
No.  15. — Petition  to  correct,  or  for  new  inventory,  etc.,  590. 

note  on  same,  591. 
No.  16. — Petition  to  annul  or  suspend  provisions  of  will,  591. 

note  on  same,  591. 
No.    17. — Petition   requiring   independent   executor    to   give 

bond,  592. 
No.  18. — Order  directing  independent  executor  to  give  bond, 
592. 

notes  on  same,  593. 
No.  19. — Petition  to  withdraw  estate  from  administration,  593. 

notes  on  same,  594. 
No.  20. — Petition  to  remove  executor  or  administrator,  594. 

note  on  same,  595. 
No.  21. — Citation  to  issue  in  resignation  of  executor,  etc.,  595. 
No.  22. — Notice  of  administrator,  etc.,  to  present  claims,  595. 

note  on  same,  596. 
No.  23. — Affidavit  authenticating  claim,  596. 

notes  on  same,  596. 
No.  24. — Application  for  order  to  pay  claim,  596. 

notes  on  same,  597. 

what  application  to  sell  perishable  personal  property  must 
show,  and  notes  thereon,  597-598. 
No.  25. — Application  to  sell  mortgaged  property,  598. 

notes  on  same,  598. 
No.  26. — Application  to  sell  real  estate,  598-599. 

notes  on  same,  599. 
No.  27. — Order  of  sale,  600. 

notes  thereon,  600. 
No.  28. — Order  of  confirmation,  600. 
No.  29. — Petition  for  specific  performance,  601. 

notes  thereon,  601. 
No.  30. — Petition  to  partition  estates,  602. 

notes  on  same,  602-603. 
No.  31. — Order  for  partition,  603. 

note  on  same,  604. 
No.  32. — Final  decree  in  partition,  604. 

note  on  same,  604. 
No.  33. — Notice  of  filing  final  account,  604-605. 
No.  34. — Citation  to  compel  filing  account,  605. 

note  on  forms  in  administering  community,  605-606. 
No.  35. — Notice  for  appointment  of  temporary  guardian,  606. 
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FORM  S — continued. 

^Q^  36.— Application  for  letters  of  guardianship,  606. 

notes  on  appointment  of  guardianship  of  orphan,  607. 
unsound  mind  and  drunkards,  607. 
when  guardian  appointed  by  will,  607. 
;jjo.  37.— Petition  for  letters  of  guardianship  when  appointed 

by  will,  607. 
No.  38. — Notice  by  citation  when  guardianship  applied  for, 

608. 
No.  39. — Form  of  citation  on  guardianship,  608-609. 

note  on  seryice,  608. 
No.  40. — Notice  of  appointment  of  guardian  by  court  on  his 

own  motion,  609. 
No.  41. — Order  appointing  guardian,  610. 

note  on  same,  610. 

notes  on  oath  and  bond  of  guardian,  610. 
No.  42.— Form  of  bond,  611. 

notes  on  same,  611. 

notes  on  issuing  letters  of  guardianship  to  non-resident 
"guardians,  611. 

note  on  sale  of  ward's  real  estate,  612. 
No.  43. — Form  of  citation  to  issue  when  sale  of  ward's  real 
estate  is  applied  for,  612. 

notes  on  same,  612. 

order  of  sale  of  ward's  real  estate,  613  (see  Form  27). 

note  on  terms  of  sale,  612. 

note  on  notice  and  time  and  place  of  sale,  613. 

report  of  sale,  613  (see  notes  to  Form  No.  27). 

order  of  confirmation,  613  (see  Form  No.  28). 

notes  on  annual  accounts,  G14. 
No.  44. — Citation  to  issue  on  resignation  or  removal  of  guar- 
dian, 614. 

note  on  same,  614. 

note  on  removal  of  guardian,  615. 
on  order  of  removal,  615. 

notes  on  claims  against  estate  of  ward,  615. 

note  of  final  settlement  of  guardian,  615-616. 

citation  and  service  in  final  settlement,  616. 
No.  45. — Citation  for  service  on  minor,  616. 
No.  46. — Bond  in  appeal,  617. 

notes  when  no  bond  required,  617. 

note  on  transcript,  617-618. 

note  on  appeal  in  guardianship,  618. 

note  on  notice  of  appeal,  618. 

note  on  appeal  when  supersedeas,  G18. 
No.  47.— Notice  of  appeal,  618-019. 
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FORMS — continued. 

No.  48.— Appeal  bond,  619. 

note  on  same.  619-620. 

note  on  bill  of  review  in  guardianship,  620. 

note  on  revision  by  certiorari,  620. 
No.  49. — Nuncupative  will,  620. 

notes  on  same,  621. 
Xo.  50.— Application  to  probate  nuncupative  will,  621-622. 

M 

MEANING  OF  TEEMS,  579. 
MINUTES  TO  BE  SIGNED,  578. 

0 

ORDERS  ENTERING  IN  VACATION,  578  (see  Forms), 
see  enforcing  obedience  to,  578-579. 
contesting  application  for.  589. 


PAPERS  TO  BE  RECORDED.  575. 
not  to  be  recorded,  576. 
failure  to  record,  576. 

R 
RECORD  BOOK,  575. 
to  be  indexed,  575. 
copies  from  as  evidence,  577. 

REMOVAL  OF  ESTATE,  579. 

of  administrators  and  executors,  594  (see  Forms) 
of  guardian,  615  (see  Forms). 

T 
TRIALS,  580. 

in  appeal  de  novo,  330.  496.  618. 
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